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IN3EX. 


‘ Acts [eoHlinugd.y^ • « 

by such Inspector for productwn of the 
license did -iiot rendei* th * persons, who 
refused to produce sifbh license, liS'fele to 
■ a penalfy.^’jN thS •Matter of 
Maihjuo^aw Vol. X. 389 

• # 

VII. (QfC.) of 1878, section 60— 

Wholesale, Sale of liquors by — Exciseable 
liquors, Sale^ of — As^of^ient. A licensed* 
re^il vendor of ex(v±>eable liquors beifig 
the only person liaSlp to the penalty pro- 
vidfdfrby section 60 of Agt^II^(B. C.) of 
• 1878, the ser^Aant of such a*vendor«is not 
liable to» convicAon under that^ section, 
Queere I — Whether a sale oi| quarts of 
beer ancJij boftl^ of brandy is a ^ale of 
*affi assortment of spirituous liquor, ani^ 
comes within sc^pn 15 of the Act. 
EMPRSifi w. Nuddiar Chand Shaw 
^ . • Vol. Vr’ 152 

VII tB. C ) of i88ni —see Penal Cod*e, 

• section 183 ... ... Vol. XIII.*2o9 

X. of 1882, section^ 145, 146 and 

535— see CriminafProceduri»Code sec- 
%* tions and 531 . Vol. XII,^22i 

k*Actual ip^ssessioii— Pj?sstfss»u» of 
A^e nt — life's posse fHion — Code of Criminal 
Procedure, secs, 5;jp, 531. In an inquiry 
under section 530 of I he Cfode of Criminal 
Procedufe, the otily thing to be^determined 
is the fact o| • actual pbSsession. In 
^dispute between the wife of a lunatic and 
the manager of Ws estate, with regard to 
the poasession of certain property, the 
•Magistrate attached th<. pnoperty unde 9 »sec- 
tiuh of tl»e Code of Crinafnal Procedure, 
on tnc gvound th.^f he was unable to satisfy 
himself as to who was in po’Ssession. It 
had been {froved before^him that the wife 
WAS ti 7 actual poSi>e5slnn, but there was a 
doubt’ *as to ^nether she was rut in 
' pos^ssidh * merely asA the agent of her 
husbind. * Held, .that section 530 has only 
to do wj^th actual ^ possession , and that* 
the Magistrate ^^u 7 d have decided that 
the wife wdh in posses'iMm. In The 
M-’att^ of Juggodeshary 'Q^ow^hrain 
* ' V • • Vol. III. 94 

Adequaire sentence— see Penal Code, 
^ sections 406 ^nd 4^ Vol II. 515 

Adj^fUramont of proceedixig:^ under 
section 491, of Criminal Proccr 
dure Code, section 41^1, effect of 
• — see Criminal Proq^dure Code 0^ of 
' 1^2) section;49i ... Vol. V# 366 

AdnfissMbllity of deposition of wft- 
ness in triaj against him for i^er- 

jury^A-see Perjury in respect of evi- 
dence in Civil Court ... Vol. VIII. 292 


Admission to bail— see Criminal Pro- 
cedure Code sections 339, arid 340 
^ ^ Vol VII. 393 

^made by accused to po- 

' • lice officer betore ^arrest — see 
Evidence Act sections 2X, 25, ynd 26 
m 0 * ^ ^ Vol. Vll. 541 

! qI Accused — see examination 

. of Accuse^ •*. ... Vol II. 

Adultery — Sa^ai ^ Wives — Marriqgt of 
VJtdows — Bfhar, Cjlstoms of Castes in. 
Sagai 'wives, ^ i. widows raarrie^ in 
accordance with the^ustonf o* Sagai pre- 
vailing amongst the K6irees and other 
low castes of Behar, arc so far the legal 
wives of their hus^bands as to justify the 
punishment of persoris committing aduj- 
tery with • them, BisStURAM Koirrk v. 

The EmVress Vol JII; 410 

Agent'*-see Inquiry ... Vol. Ill, 87 

Acts of — see excise Act VII (B. 

C.) of 1878, sections, 17 and 6i 
Vol XI. 427 

Andaman anci Nicobar islands. Juris- 
diction of Criminal ^Courts in— 

• see Mutiny Act (41 vie. cap. 10) section 
101 ... » Vol iV. 432 

Annoyance— see Penal Code section 441 
Vol. XIII. 212 

Appeal — see Criminal Procedure Code 
^ section 273 Vol III. 511 

"*■ - against sentence under sec- « 
tion 36 of Act X. of 1882— see 

^Triminal Procedure Code, .sections 34, 
36 and 408 •... Vol XII. 503 

by complainant— see stole^. 

property ... ... , ,... Vol. l.'^'^'q 

^ from Bencli of Magistrates.^ 

Therff is no appeal to the Distric* Magis- 
trate from ai^onviclion passed by aJBench 
of Magistrates consisting ^f a salaried 
Magistrate with second class powers and 
two ^or more Honorary Magistrates, a 
Bench so constituted havii^, under.^ the 
Government orders of «;7ist^March 1882, 
thepcfvrer of a Magistrate Sf the fir^t class. 

In The Matter vf Howaldar I^y 
^ * Vol. XI. 423 

fcom Criminal Court— see Crimi- 

nal Appeal * ... ,Vol XI. 25 

Right to^withdraw petition of. 

A petition of appeal presenteiT for adhilis- 
sion may be^ withdrawn. In Xhb Matter 
AOF eJuNDBR NaTH’DbE ... \/ol, V. 372 

Right to lyithdraw petttloh of 

— see coig(iction for* graver offence 
on Appeal ... ... Vol. 427 

Apiillcation fora Jury— see Order to 
. open Road VoH II. 



INDEX. 


Approver, Evidence of—see Criminal 
Procedure Code sections 749 and 349 
^ Vol. VII. 66 

--Evidence of—see Criminal Prg 

cedure f o 3 e slctian.288 Vol. XIII. .3^6 

1 — Trial of, along with ac-< 

complices, on ^ijhdfawal of 
cbn^tional pardon— see Crimi^ 

Proceaurs Cpde.sectioni 249 and 

^ Vol. VI L 1 66 

Artificer— see Act Xni of 18^9, section 

^2 ... .S ....Yor^Iir 254 

Assessment under* License Act— see 
Magistrate, Disqualifying interest of 
. Vol. IX. 193 


Attempt U> comm 4 tiforgery -sec Penal. 
Code sections and 464 Voi. 

I ‘ . .Vin .^572 

Bad^*Livelihd*od -•Criminal Prticedure, * 
^fctiof $0!) — Object o^€hapfer XXXVIII:-^ . 
The %bjtct o£» Chapter XX^fyUU" .Code 
of Criminal Proceaiire, is .the prevention, 
not the^4)unishment, of crigjf. When a 
charge of a specific offeree is under trial, , 
proceedings undft* jThapter*^ ^XXXVIII. 
should not be institu^d. Chun^r 

Chvekerbutty L R Cal , 110) followed. 

In thb AfATnriyi of Umbica Pboshad 
• . , Vol. I. 268, 

Criminal Proce- 


Assessors — Trial by •jury of \ojlfei^ces some 
of which are tfiable with \he»aid of 
assessors — Criminal Procedure Code Act 
X. of 1872^ sections 233y Expl Atd 203 ^ 

Act III of 1877 y section 82— Procedure 
In a trial bv jury before a Court of Session 
up.'n charged somp of which were triable* ■" see Cnrntna^ Procedure 
by a iury and some Hrith the aid of assessors, 
the jury by a majority of four to — 


dure* Cede (Act X. pf 1872) sections 
505,510 • •..TVobVI. 128. 

see^ Ci 4 mina^ Projce- 

dure Code sectiod ^05 .t. Vq| 1 . 130 


jury by a majority ot tour to one, 
returned a iferdict of ''not guihy" on 
all thi charges. Held that it was not 
competent to the Judg^ who disagreed 
with tht verdicr to treat the trial, so far 
as it dealt with the latter charges, as a 
trial With the aid of assessors, and con- 
curring with the minority to convict and 
sentence the accused jDersops It was the#] 
, duty of th&Judge in such a ca^e to have 
accepted the verdict as one of acquittal, 
and then to have passed orders in f^cor 
dance with section 2^3 of the Code of 
Criminal Pro edure Explanation to sec- 
23 'j of the Code of Criminal Pro- 
d«re discussed* 6hoothnath Dbv an© 
Other? • ... ... , ... Vol. IV 4 

• • • 

-Delivery of the opinion of. 


in a case requiring local inquiry 

— see Local inquiry without notice 
• Vol 1 . 143 |. 

Siinijning uf In trials 

before— Sie Criminal Procidnre Code 


sect >00*309 

Assortment of 

see Act VII 
60 ....* 


... Vol X«L 506 

E>^isea6l^ liquors-#- 

(B. C ) of 1875 section 
r.. Vol Vill. 152 


A(t|ichme*i4^, Resistance 

• Penal Code, section 183 V©1. 


to — see 
XIII 209 

— of land in disfrate by 

^rder of Magistrate— see Criminal 
Procedure C^ode, secTio^ 531 Vol. I. 86 

AttdftipU to commit an offence— see 
Peaai Code sectidns 463 and# 464 
, Vol, VIII. 572 


Baii^ in case df Livelihood— • 

* Criminal# Procedure Code section 505 

^ . Vol L 130 

see Crirntna] Procedure CodP, section. « 
308 ...• ... ... Vol. in. *404 

Pri^ners Emitted to, (ending 

•appeal — see Crimin^f*r^cedure Code 

• s^tions 339«ind 340 .,^VoI. VIl 

Bank ndte -see St®len pr#aper^y, 

^ Vol, 1.1339 

Behar, custoifis of castes in— seeAd- 
ultef> ^ ... ...• Vol.. IlL 410 

Bench of Magfstrates-^^Vc/iVjw 50, Ccuio 
of Criminal Procedure — Jivisdictio " — 
tion^30 — App lying thPdefinition of “ tu^l ’ 
to action 50 Code of Criminal Proce* 
dvirdT under grhi#^ a Bench may be ^pi- 
powered *• to ti^such cases di such^asses 
of cases, only and within such •limits as 
the Government may direct,” a Bench is 
competent only to •hot^ trials Tor offences , 
and cannot deal iv'h m^cellaneous^matt^rs 
.such as those under se^'Tlon 530 — In the^ 
Matter of SuffuiAjdkkn Vi)l. Ib 263 
Powers of-:~Trial — 


Absence of metnhers a^fidfourned* trial. A 
cas-^ triablqjjjnly by % Magistrate exer- 
cising ©owers«of the 1st class came before a 
Bench of ’Magistrates, ngither of^^'heftn 
individually exerci.sed those .powers., but 
sitting together the Bench jyas fa invested. . 
At the adjouri ed trial dnly one of these 
Magistrates vAs J^esent ; Held thai^he 
not competent to try the case aloq^, aa^.the 
4>rd#rs passed by him were set aside as 
ill^al.— I n t*k Matter of Baroda* Pro- 
SUNNO Chuckerei^tty ... Vol II.^348 

1— — see Cattle Trespass • 

Act V© 1 . If 507 

— , i^ppeal from— see 

Appeal* from Bench of Magistrates. 

VpI. XI. 4«3 
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.Bench of NVtkg\ 3 tp&tes, Absence of 
member of— Penal Code section 
^ 441 . ... *• Vol*XIII 212 

Bigamy— see Abatetnenf ... 81 

Board of* seven ue,* Orders of, .Vis 
excise — see Eicise Ac^ VII. (B«f ) of 
1878, section:! 15 and 61, Vol. X. 155 

— ^ ules of— see Excise 

Act Vn.*(B. C.^of ^1878, sections 53* 
6 oan(f^i ..V Vol. XII. 45* 

Bond to keep the •peace— see Criminal 
Procedure Code, •s^ctton 491 
• Vol. X. 430 

Breach 8f Peace - see Criminal Procedure 
C«de, sec 4 io'tf 491 ^ ...* Vbl. V. 366 

— see Criminal Procedurt 

• Co 5 e, section^p ... Vol. VIII. ’217 

! •-Probability of— see 

• Criyiinal Procedure Code sec ion^ 53i'> 

5 J 3 ...*Vol. VII. 3^2 

• 5-— Dilute likely* to 

^ • • give rise to — see Ch/ninal Precedure 

Cod^, section 53P ^ ... Vol. VIIl. 514 
-—•-—--*—•-5 I — see Criminal^’rocedure 

* Code, sections, 283, 530 *531 

.V • Vol. Xll. 221 

— — ^Disputes «.s to land’^ 

Juri^iditiion — Crimigtal Procedure Code 
{Act X, of 1882), section 14$ Before 
instituting proceedings under seetion r45 of 
the Code of Criniinal Procedure, it is th« 
'4luty ot the Magistrate to satisfy himself 
that therr} is a di?^ute likely to caiwe a 
breach of the peace concerning thejand 
Per PiGOT, J . — Magistrate^omjht to be fery 
carefu^nJTn acti under section 145 of the 
Code ot (?riminal t^ocedure, so as to guard 
themselves from the danger o*f assuming 
jurisdiction Tin cases Sot leally contemplated 
by "the •section, wh^ere th(^ suggested appre- 
hension of a breach of the peace is little 
rnore«thai^ colourable, find made to induce 
the Court* to denA with malcers properly 
cognizabje. by th^ l^ivil Courts — Obhov 
Chundka Mukhkji^* V Ma^tomed Sa- 

BI4t ... ... ••• XI 11 . 410 

• • 

Britislf Territory^ stolen'property 
brought into — see Criminal Proc- 
edure, •* Cgde sections 339 and 
340 ... ^ Vol, VII. 4ii 

. Cas^ ii\clusively triable by Sessions 
— see Criminal Procedure Code, 
stQtion 471 ... yol. VII. 599* 

Casa referred by Sessmns Judge— ^e 
• ' Crifhinal Procedure code section 263 

Vol II. 5i« 

• 

Cash Deposits— see Criminal Procedure 
Code (Act X. ‘of 1872) .sections 505, 
510* Vol. VI, 128 


• « 

Cattle Trespass Act— Acti. of 1871, 

section' 24 — ’Bench of Magistrates — Juris- 
diction — Pine — Imprisonment on non-pay- 
ment of^fine — Repayment to complainant 
—The illegV seizure of cattlei 
under section 22 of the Cattle*Trespass Act 
(I. of 18711), 's cot a criminal offence The 
^law afl^w^ cer#aib Magistrates to adjudicate 
compensation to a ‘party injifred by an 
illegal seizurt: Court-fees paid by */.e 
complainant may form part of sugh com- 
pensation. It i.s gat lawful to pass a sen* 
tence ot fine, .or of ’mprisonment, in default 
of payment oflhe cqpipensatii'n awarded in 
a matter under section bi of the Cattle 
Trespass Act (I. of 1871) — In thk Matter 
OF Krtabdi Mundul • ... Vol. II. 507 

Charge^ to Jury — Misdirection — Infey- 
ence frotii rhn-calLng of*iv:t 7 tesses hy prose- 
cution — It is the duty of prosecution in 
a criminal case to produce all the evidence 
directly b»:aring on the charge. The oniy 
thiigthat can relieve the prosecution from 
•calling witnesses, who , ftonll their connec- 
tion with the tiansacii/Tns in question, must 
be able to give important information, is 
the reasonable belief that, if called, they 
'^ould not speak the truth If they are not 
called without suf^cient reason being shown 
(and the mere fact of their beiftg sum- 
moned lor the defence is not necessarily a 
sufficient reason), the Court may properly 
draw an inference adverse to the prosecution. 
J 5 ut no inferenj^e cag properly, under cor- 
responding circumstances, be drawn adverse » 
to the accused. — Dhunno Kazi v. 
Emp%kss Vol. X. 151 

^to Jury — see Refreshing memory 

Vol. XII.^33^ 

— framed by coifimitUng Magm- 

trate — .see^Criminal Procedur? Cod*, 
section 446 • ... ... Vol. VII. 143 

of B^d livelihood —see Cri’mifial 

• Procedure Code, section 505 Vol. I. 

* , *30 

* ■ — P r e^) a r i n g a — sec Retrial* 

• . • ♦Vol. Ill 131 

— rsee Criminal Procedure Code sec - 
tion 453 \ ....Vol. XI. 5K 

-» Albe^ate or separate— see 

Criminal Procedure Code, section 457 
.. . Vt)l. VI. 349 

— *see ComrJIitment Vol y. 2 

Civil Court,*Disobedience to— .see Penad, 
Gevi^, section Vbl VII. 330 

■ Order of— see blegal ..As- 
sembly ... % V <1 VI. 62 

Civil Procedui^ Code (Ait X. of 1877), 
sections 182 and iSg— seePerjtffy in 
respect of evi<fence in a Ci.vi^ Court 
• Vo), VIII, 292 
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Collector whether subject to Crimi- 
nal revislonal jarisdiction of 
High Court — so* Criminal Procedure 
Code section 296 ... ... ▼ol. X. L4 

• • . * iji 

Co m in i tmen t— Cha rge— T rial— c ode ' of\ 
of Criminal Procedure, seciioftjijo [expla^ 
nation), section 22J. — A M^istjalte "is not 
limited tf passing »n order of acquittal^# 
Ni^nviction after* a 'charge •has been drs^wn* 
up. There is nothing in the explanation 
to secition* 220 of Ifte Code of Criminal 
Procedure which prevents a Magistrate from 
committing# the accused fb’r trial by the 
Court of Sessioif even after the charge has 
been drawn up and the witnesses for the 
defence have been examined. “Trial,” as 
j^ehned in section 4, means the proceedings 
taken in Court ^after a change ^has been 
drawn up, and section 220 enfpowers a 
Magistrate to convict at any st<^e in the 
proceedings in a trial — In the Matter Oi* 
Kudrutoolla and others ... Vol. II 2 

■ — Omission to allow 


accused to ^ow cause against^— 

see Penal Code sectidns 114, 376, 497 
and 498^ Vol. X. 8 

-Order ior, by Sessions 


Judge after discharge by Magis 

tr%te — see Penal Code sections! 14, 
376, 497 and 498 Vol. X 8 

— Order directing— see 

Criminal Procedure Code, section 296 
• • Vol. I. 93 

evidence taken in 


absence of accused —See commit 
ment, Quashing df Vol XII, 120 

“sa Quashing Commit- 

ment on evidence taken in absence 0/ ac- 
^used-t~Crim\nal Procedure Code (Act XT of 
1872), sections 26g, 3Si,,itnd ^sy.-rAn ac 
cusqd, who was charged with murder, not be 
ihgfound the witnesses were examined uqder 
section 327 ol Act X. of 1872 in his absence. 
The aLCused was^ subsequentlj^arrested dnd 
* comgiitted on the strengtl^of the evidence 
taken in hif ab^enr^. Before the Sessions 
Court he gleadfed not guilty. Held that the 
tjrisoner having beei^put'upon his^rial and 
nav^ng pleaded, the#com^Wtintnt could not 
be quashed, Held that, i{ ift the cours^ of 
a trial, the •Sessions ludge shftuld be of 
opinion Viat the* persecution has not laid 
a proper basis for tfte reception of evidence 
» in*the abs^ce of the accord, his proper 
course is ki adjourn the trial undei section 
264 of tke CriminarPfOcedure *Code, a«d 
th%n, under section 3^, summon such wit- 
nesses as he m jy deem material, Semble ; — 
The mere absence of qufesti^ps in the re- 
cord of*a prisoner’s statement do not ren- 
der i4 inadifiissible. — ^feMpR«s.s v, Sa^jam- 
PUK d. *.♦ ... Vol, Xlh I2 q 


Commitment without: Jurisdiction — 

Competent^ Court-^Procedure — Criminal 

Procedure Code tfAct X. of 1872), sec- 
tion 1^7. — Whefj; ^ Magistrate .without . 
uris&tion commit aji accusf^l person -to. 
the Sessions ^oiut,* such cofnmitment is 
void^and no referfince to the *High ’Cq^urt ■ 
lb necessary to have it set aside. — Empress 
V, Alim*Munule and othbr^ Vol. XI. 55 

(Committal to Versions Court.— /rr^- 

gularity — Pre-judgifLg§ defence to ch^ge 
committed to^ Sessiofts Court. — Upon the 
single chStrge of* wrongful confinemftnt pre- 
ferred under section ;^2^ of the Indian' 
Penal Qode before a Joint-Magfetrate, the 
prisORcrS raised a defence* justifying the 
^confi ;enient, on*the ground thaff the p^r. 
sops confined had be^n caught d)y thSm 
under circumstances •i^ich lad to^he belief 
that .»hey had committed hou.se-breaking * 
/)y ' night with intefit to compi’t thefc. 
•Enquiry having been made, the Ma'gistrate 
cqpnmitted the ^prisoners, not only {pr 
wrongful cO^ifigement, but, disbelieving m 
the defence, fdr fabricating false evidence, 
and foi# bringing a false cha^e. The 
prisoners were tried by bli#.Se^sio. s Jildgc, 

' and , found guiily on all three charges* at 
one and the same time. ^Held that ti?.': 
conviction on the tast two clffcrges*«was 
illegal, as, by adding additional charges, 
the Magistrate had really prejudged the 
defence t9 tl^e first charge. Where the 
fCourt, without* having fii^t heard the evi- 
dence for the prosecution, examines tl^ 
wikiesses for the defence, he commits an 
irregularity; but, if the prisoners are not 
mJterially qrejUttTtied thereby, the convic- 
tion will not set aside — ^n Tiii^Mjft.rHR 
OF Turibullah ...• ... Vfel.TV. 338 

Common Object— i/w/aw/nj Assembly- 
Prosecution of ih^ Common Objec^ — Penal ^ • 
Code, section I4g—Act^ XLV 07 sec- 

tion I — If a body of mer^ rymed with 
latiies, and under the leadersiaip one 
who, to the 'knowledge &f there'st, is armed 
with a gun, assem^te lor the^i*rpo.se of ’ 
forcibly carrying off an#)ther man’s property , 
and if, inTJfe 
of the 
kills a 

resistance, the whole par^y nila^ properly 
be convicted of nmrdet under section 149 
of the Indisfri p;nal Code. Tht^Queet^^. 
Sabid All, R. Crim. — * 

Hw^ri Singh v. The EmpkiJSs of In- 
dia ... • Vol. Ill 49 

Competent fiourt.— See coftimitmetit 
• without Jurisdiction ... Vol^XI. 55* 

f 

Complainant, Rigt\|t of, to be exa- 
mined.— see dismissal complaint 
Vol. IV. 134 


riecting that purpose, any. One 
prft-ty, takinw the ^un, sh®o'.s and 
person who is making ^ ’lawful 
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'Complainant Absence of.'-^See Cri- 
minal Procedure Code, section 247 

• . ‘ • voi. xm. 303 

— ; — Disigiissal of ca]^ on^ 

acconnt of absencfe of^see Curminal* 
. Procerlufe O^de sectibu ?S59 Vol. XIIP,4o8 
Co*hlplaint< — Code of Criminal Procedure, 
section 142-^ndian Penal Code f Chapter 
XX. section 4g4%~^l^risdiction — Com- 
plaint. — A f!(Jmplaint* was made to a M»- 
gislwate accusing); a clrtain person of having 
taken or kept the wife of th<|,coniplainant. 
In the* course ^of the pic)he^ings ap- 
peared that the wif« had committed b’garny 
(section 4^4, Indian Penal Code^. The 
Magistrofe, wi 4 hcy|jt a further complaint, 
(yipmitfeS the woman alone for trial by« 
thejCourl* of ShssicMi^ P/eld that the Ma 
.gistrate ^ad atted wifhin his jurisdiction, 

. section 142 of the Cod% of Criminal* Pro- 
cddure being designee! to prq^ent a Ma-* 
gistrate’ from inquiring without complaint 
into a cas^ connected with marriage ; but, 
• when a case is properly before the Magis- 
trate. he may proceed. a^;jairist any person 
implicatetf — I n thk mattbk op® Ujjala 
B8va ... * • .•.* Vol. I. 523 

b^ore Magistrate —see* 

.rf^enaW^Tode, section 2! * Vol. VIII. 289 

s— • — before • Magistrate.— see 

Penal Code, section 21 1 Vol. VIII. 255 

— ^see dismissal .^f •complaint 
• • Vol. VIII lod 

* — before • Magistrate.-->see 

Penal Code section 2ii Vol. VIII 265 

Cbny>oundlng ofienceS.— «ee In^an 
■Pcn^l CBde _ (XLV. • of i860) 

• * V9I. VI. 392 

ConditionaJ parefon^ — see Criminal 

• Prooedure Code, section 288 
• •Vol. XIII 326 


* 

Confession.— 6 Vmfna/ Procedure Code 
{Act X. of iSya), sections 122 and 346.—^ 
A confesfion made by an accused person 
^ before a Magistrate whb hSs jurisdiction 
to deal with the matter to whiSh it relates, 
•may be ma^e the commc' cement of ’a trial 
or inqfljA •undtr Chapter XV. of tl^e Cri- 
ndnal Procedure Cod^, and be located as 
^a confession ftnder stetion 346, wheth'. 
or not the ca.se be still under the investiga- 
tion of the police^*. Per Curiam i — The 
object of section 122 of the Cede of Cri- 
minal Procedure is enable^ny Magis- 
trate, other than the Magistrate by whom 
the case is to be tried or inquired into, to 
record a confession promptly. Behari 
Hadji, 5 C L R. 2;^8 and v Skivya^ 
I. L R.,«i B4jm. 219, disc^issed. — K kishno 

Monhr v.*Fm press ... ... Vol VI. 289 

« 

■■■ — ^ to Magistrate. — Miscon- 

duct of Police— Conviction solely on con- 
fessions to Magistrate. — Whj^re the only 
Evidence in a Sessions trial was confes- 
sions made to ^ Magistrate but subse- 
quently retracted, and it W2|^ established 
t^^at the police misconducted themselves 
in the search of thq^ houses of the prisoners 
who confessed, and of others under trial, 
and produced evidence which was Rejected 
as false, it was held that the prisoners 
could not safely be convic ed on their own 
.statements without any corroboration — 
SoFIRUDDEEN AN€) OTHERS, In THE MATTER 

OK ... ... ... ... Vol II. 132 

» ■' see Evidence Act section 50 

• Vpl. VIII 352 

Unattested, InadmisM- 

ble — Code of Criminal Procedure ^(ActA^. 
of*i872) sections 122 and 346 Vol *IV. 137^ 

^ to d Police officer, — see 

Evidence Tbt, section 25 ... Vol 1 . 


Confe^isidjl.— Crfmmof* Procedure Code 
(Act X. o/'7<S72), sections I22'and 346 — 
Certificate^ 'Wquired^ hy^ section 34 of Cri- 
minal Procedure Cod^-^Evidence^as to con- 
fession under section 346 of OfWfwa/ Pro- 
cedure Cqjle. A certificate whicTi fontained 
the wordli " taken mt,” but in which the 
Magistrate omitted to record that the 
prisoners’ Staterf!en| was taken in his 
hearing, wa,s treated to b«, substantially a 
•conffplianife with sectioS 346. Per 
Curi(fm ^. — Ividence taken under* the lagt 
clau.se 0/ section 346 ought t(^be by the 
commuting Magistrate. Where a confes* 
siqn IS taken under sectftn 122 of the 
Code of Criminal Procedure, the omission* 
to record the certificate, required by sec- 
tion 346, cannot be remedied by taking 
evidence under the last clause of«the latter 
section.— NisAi Mbstri v. Empress 

Vol. VI. 353 - 


— ■ — see Criminal Procedure Code 
^ sertions*f22 and 346 * Vol. V. 209 

see Crimiiral Pro%edure tode 

Act X. of 1872, section* I22 and 546 
• • ^ Vol. V. 238^ 

Confirmation, *Xp pell I froth sentence 
under section 36 of Act X. of 
1882/not requiring— ^Criminal 
Procedure Code aectiSns 34 3 ^ and 408 
• • Va.*XlJ. f^o 

jConfiscation's-see Summary Trial* 
• . . , * Vcl. I. 442 

Consent, Risk of, death taken by^— 

see Indian Peibil Code Act XLV. 
of i860 seolHon 300, • exception 5 
Vol.JV. 18s 

-—•—Risk of Heath tAken by-*- 
see - Indian Penal Code section 300 
exception 5 *... t.« Vol. VII. 158 
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Consent of pleaders to irregularity 
In trial — see Criminal Procedure Code 
(Act X. of 1872) sections ^2jo and 265 
' Vol. VI. 5^1, 

Conspiracy. — s^e Abetment. Vol. IH. 81 

Constructive Murder -rseerRjfi ebbing 
memrry... ... ... Vol. Xll. 23ij' 

— — — Possess! oil — see Cri- 

itynal Procedure Code (Act X. of>i872) 
section 530 . ... Vol. V. 287 

Co^fitrary Finding: — see High Court 

Vol. 11. I 

Convicted persons.— see Criminal Pro- 
cedure Code section 308 Vol. Ill 404 

Conviction for graver offence on ap- 
peal — Criminal Procedure Cade (Act X. of 
section 448 — Appeal, Righ* to with- 
draw petition of. — It is not competent to 
an AppelKate C urt to find a prisoner on 
appeal guiltj of a graver offence than that 
with which he was charged at this trial un- 
less an opportunity is 'afforded to the 
accused of defending himself against the 
charge so altered. In the matter ‘■f 
Chunder Nath Deb, 5 C.* L. R., 372, dist- 
inguisKfd. Quoere — Whether a petition of 
appeal against a conviction can be with- 
drawn after the Appellate Court has perused 
the evidence— In thk mattrr of Dvvaska 
Manjhkh Vol. VI. 42J 

— see Examination of Accused 

Vol II. 317 

solely on* confessions'— see 

c )nfessions to Magistrate Vol II. 132 

v-5ee Cbde of Criminal Procedure 

c seltion 223 Vol. III. 51 1 

s Statement of ^ reasons for 

’ — see Criminal Procedure Code (Act 

X. of 1872), sections 227 and 464, 
Vol. VI. 273 

«nd sentence under sec- 
tion 1 57 ef fndian Penal Code— see 

Penal tode sections, ‘1 54, iSS'^md 1^7 
“ , ‘ \ Vol. VII. 289 

t e 

Corporation of Calcutta — ^ee public 
servants ‘ ... Vol. If. 520 

CfrUrt oKRevIsion'-J^sce Withdrawal of 
Older 4^' Vol. I. 4^6 

Duty of — see Criminal * Appc.il 

,, Vol. XI. 25 

of Revision - ste Criminal Pro- 

*^cedttre Code, section 521 .Vol XI. 235 

1 of Reylslon— see Penal CodTe,. sec. 

tiona 406, 409 .M ... Vol, II. 515 


Criminal Appeal—^ i)uty of Court trying 
criminal appeal — jSvidence — Per White 
y , — The sound rule to apply* in tryii»g a 
criminal'll appeal, where, questions of fact are 
in iss\je, is to consid&r whetheE*the convic- 
tion^ ^s right, and, ia this respeo!, a criminal 
appeal differs from a civil one. In ihe 
^ latter ca'se, the Court must ’j»e convinced, 
' before reversing a f^^ing of fact by a lower 
Court, that the finding is wio«g — P rotap 

ChUI^DBR MUKKRIi V. EMPjftlSSS 

Vol. XI. 25 

Mi^iappropriatlpn — see Penal 

Code, sections 193 aftid 403 V^ol X. 187 

Crinvinai Procedure . Code (A»ct 'X. 
cof 1882), sections 50, $ 4 , ind 200 

— ^Special powers-- Jurt^dicHion — Sn atrial 
before a Deputy Commissioner . invested 
with ''Special powers* under section 30 of the 
■Criminal Procedure Code, the accused was 
charged with culpable homicide no amount 
! inj^ to murder under section 304 of ihe 
Indian Penal ' ^Je and there was ^ome 
evidence which would, if believed, have sup- 
ported a chirge ot niurder, but the Court 
did. not consider that evitiSDce* suffiLi^qHy 
strong to warrant such a charge, and pro- 
ceeded to try the case as^^upon a ch^arge 
under section 304 of the Penal (!bde oftly. 
Held that section 20^ empowerinjj a* Ma- 
gistrate holding an inquiry to try the ca.se 
himself it hqu thinks thkt only an* offence 
'.vithin his jurisdiction has Veen committed, 
it was impossible to say that the Court had 
acted without jurisdiction merely because 
ther,^ was some evidence which, if believed, 
would substrint'fAte a charge of murd<y, am 
offence beyond his ju^isdic^fton — i^pji>sss 
V. PARMANyND ... ‘ ... Vol ''XTll 375 

— sections 34, 36, 

40S — Appeal — Confirmation — Practice— ‘ 

A Deputy CorrrmissicK-er exerriting the 
special powers coriferred by section 36 of 
Act X. of 18 3 , having passed a sequence 
of three years), rigorous imprisonment — a 
sentence not requMimg** confirfn&tion, an 
appeal to.^^e High <J()urt was preferred 
after 'ihe new Code, Act X. of 1882, came 
into force Held th^t, un^er secti'j^ 408 of 
the latter Act, the appeal did notjie — 
In THF. MATTER OF RANGAi> VoJ. XII. 50Q 

w ^'Act X. of 

section 3^ cl IV. and **sectiY)n . 

222— see Summary Trial lA^oT*!'. 434 

— section 34— see 

' Summary Jurisdiction ... Vol. yi. 44 

( Act X.vf 1873); 

Section 46 — It is not competent fer a 
Magistrate, to whom a case 11*^3 been re- 
ferred under section 46 of the Code of 
Criminal Procedure, to return** tha case to 
the referring Magistrate on the ground 
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Crlm. Pro. Code’(Ket X. of 4872) (cfd.) 

that, in his opinion, the*latter has* power to 
pass- an adequate sentence. All orders 
passed after a case has been so returi^'d arc 
illegal . — Fa^WEBR* V. BHAbiRAT* 

. SiRCA'R » »... ... ..r Vol. VI* 276 

— ^ (Act X. ^ol 1873) 

section ^^^Transfey of rase-^General 
transfer^kn Order ut*d^^ section 48 of the 
Criminal PfoT;edure ^ode ought not to be 
p^ 9 V^d without ncftice to the paities. 

"Whether a general tord^r passed 
by the District Magistrate dUrecting; that 
cases occurring in a particular locality 
should be transferred and heard* by the 
Magistrate oSi another sub-'divtsicfii, is 
\y^^rrante<f by section 48 of the CriminaV 
Prqcedurti CdUe — ^hacotta Shbkdur -n. 

.Ameer Maje^ ... Vol. X, 239 

(XctX. of 1872J 

sections 50 and 530*-see Bench 

of Magistrates ... * ... Vol II. 263 

^^1-5 ? ( 4 cfrX. of 1872), 

section 64 — Procedure — 'Pransftr of Case. 
— Whereat appeared that the onljn officers 
in»,^ne dis.triA*f*P otherwise competenj^to 
.lyiar an appeal from a convjftion for theft* 

•1>f properly alfleged to have belonged to 
the'rtoad "tess Comniittee of the district 
were,* hf reason of«.their connection with 
that Committee, interested in the result of 
the appeal, the fligh Court directed that 
the petition of •appeal, together with al^ 
lepers connecte4 therewith, should be for- 
warded to the Sessions Judge of the*24- 
Pergunnahs to be dealt with as an a^jpeal 
presented in his own ‘iCo\jrt — In the 
MATTE** OF tDwARKA NaTH BaNHRJEB 

• j* Vol, VI. 279 

5- — (Act X* of 1872), 

• sectioi^^ 72 and S4-^European British 

subject~ri.furisdicti$n, Wmiver of — Section 
72 must bqsl#-ictly construed in connection 
with ?ecti<*i 84 of the* Code of Criminal 
Procedure, and befdre a European British 
subj.ect oatt be conskjered \o have waived 
the privilege conferred upon him by the 
fofmer section, it must app^ tha^f his 
rights ui^der that^ection have beeSi distinct- 
ly made*^now/i to hiffi, and that he has 
been enabled t^ exercise his choice and 
judgment whether he would or would not 
ell^m suqb* rights. In I Tay, and 

* B^l*.Sfcqp“ 226, and Reg. v. Bholanath Sen, 

I. L. R., 2 tal, 23 — In the Matter of tjjb 
Petition op P. Quiras i^nd K. C. 
Mau»ders y.. Vol. VI. 40^ 

1 sections 90 and 

206 — 'gee Inquiry ... Vol. III. 8^ 

(Act X. of 187^) 

section Statements made ho police^ 

Medical evidence. Method of taking — Expert 

[CrimiafU.l 


Crlm. Pro. Code (Act X. of 1872) {ctd.) 

evidence — ^ft is improper for the Court in 
addressing; the jury t(f refer to discrepancies 
b«tween the evidence giv^n at the trial and 
*statements made to and recorded by the 
4>olice. The examination of an expert 
ought t generally to be by questions put 
♦lypothefically upon fapts proveri^ or*to be 
proved by the evidence of other witnesses—^' 
In the Matter of Roghuni Singh 
• Vcd. Xi. 569 

: ^i^(Act X. of 1872;, 

section 1 1 9." Where the a!::cused was 
charged under section I9'3 of the Penal 
Code with having given false evidence, in 
that he denied having made certain state- 
ments which he was alleged to have madq 
to the lirspector of Policj^, that officer was 
examined; and merely put in two docu- 
ments containing the statements alleged as 
the records of what had taken place. Held, 
that these documents being inadmissible 
in evidence under section 1 iq of the Code 
&f Criminal Procedure, .evidence ought to 
have been given *qs to what was actually 
stated by the accused to th« Inspector of 
Police— In the matter of Sheikh Dabu 
r Vol. VI. 47 

(ActX 0^1872), 

sections 119 and 126 — Police diaries — 
Refreshing memory — A prisoner has no 
right to insist that a police diary, if not in 
Court, shall be sent for, or, if it be in Court, 
t^at it be referred td for the purpose of 
refreshing the memory of a police-officer un- 
der examination. Per Wilson, y. — A wit- 
ness Sannot be conapelled to refresh his 
memory from any document unless the 
document is either in the possessm 
of the party who desir&s«to 4)iit it tf» 
th% witness, or is, at least, such as fle caib* 
insist on havihg produced. Reg. vs. 
Uttamchand Kfipurchand, 11 Bom. H. 

R. J20, approved and explained — I n the 
Matter of Kali Churn Chunaru 
. Vol. X. SI , 

» 1872). 

section 119— see Penl^Code sections 

191 and 193 • ... Vol.*VlII. 236 

S-(ActK. of iSjar 

sections 12« ^nd 346 — Confession un- 
attested inadmissahle — Secondary evidence 
to prove unaitested c^nfe^ion — A* prisoner 
charged with murder Confessed "his guilt 
before the Magistrate, who recorded Ae« 
confession under section i22T>f the Code of ' 
Criminal Procedure, but omitted to append 
to the record the premer certificate, or obtain 
the attestation of the accused |^y his signature 
or mark, as/eq<fired by section 346. The 
prisoner was finally committed “to *the 
Sessions Court for* trial. Held thft the 
omissions could not be rectified under any 

C, L. R.-117. 
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Crim. Pro. Code (Act X. of 1872) (M.) 

authority contained in the lasf clause of 
stction 346 by taking ^he evidaf^e of the 
recording officer tl^tthe prisoner duly madi^ 
the statemeiU recorded, and that the con- 
fession was not admissible in evidence — 
fteff. vs. Bai Ratan^ 10 Bpm. H^C- R. 166. 
folloWfed-^THE ElfPSBSS V. MUNNOb Panh* 

OLi Vol. IV. 137 

(Act X. of 

i8727-*sectlon5 122 and 546— C^n- 
fessions — ^Section 1 22 of the 
Cf.minal Pijocedure Code (Act X. of 1872) 
does not apply to a confession recorded by 
a Magistrate acting under Chap XV. or 
Chap. XVII,, Ijjut to a confession made by 
a Magistrate other than the Magistrate by 
whom the case has to be inquire^ into or 
tried, and to a confession made during, or 
before the commencement of, an investi- 
gation by the police — I n the Matter of 

Behari Hajdi Vol. V. 238 

j (Act X. of 1872) 

sections 122 and 346— see con- 
fession ... ... ... Vol VI 289 

1 sections 122 

and Confession — A defect in a 

confession taken under section 122 of the 
Code ^f Criminal Procedure cannot be 
remedied, as in the ca'<e of an examination 
of a prisoner under section 346 by evidence 
taken at Sessions. — E mpress v Hari 
Kisto Biswas Vol V. 209 

'Act X, of 1872) 

sections 122 and 346-'See Con- 
fession ... Vol. VI. 353 

(Act X. of 1882) sec- 
tion 133 — Disobedience to unlaw ful order — 
Injunction to public, Penal Code {Act XLV. 
of section lEd — Drder resiraintAg 

^public from walking ojn^ streets fief ween 
certain hours — The accused was convicted 
iTnder the Penal Code of Misobedience fo 
a general order of the Magistrate directing 
the public not ^to frequent Vhe roads and 
‘ publ|c places at the villagje of P betweerf 
certain hoCrs.« Maid that the conviction 
was bad. — Ii* the matter of Komul 
^ Kisto Bonick * ... Vo!*XIl. 231 

— (Act*X.jof 1872' yc- 

tion I 35 — see ludicial Proceeding 
, • • Vol. III. 59 

,! L,.^{Act X. of 

‘ i872f section 142— see complaint. 
* • <> Vol.^ I. 523* 

— —(Act of 1882) 

^ section 145 — Breach of the 

peace ...i ... ,... Vol. XII!. 410 

— — j (Act X* ihf 1872) seC' 

tion 1 Ay Dismissal of complaint . — A 
charge of the^t was,, preferred by tl^e. peti- 
tioner, on the 7th Octobu* 1878, before the 


Crim. Pro.«Code (MgtK. of 1872) {cii.)* 

police, who thereupon instituted inquiries, 
which subsequently resulted in their finding 
the ct'irge unproved. Meanwhile, ’ on the 
'15th Cldober, .‘he charge was;, cepe sited in ’ 
a canplaint before the Magistrate of the 
distnet, who directed the complainant rfhd 
his witnesses to attend on a pftrticular day, 
but subsequently, jyRl^ut having examined 
tj^em Or the compiainant, • Referred the 
matter to the Siil> deputy Magist^^. 
That officer having “reported the charge 
to be fal^e, ^the Magistrate, on the 9th 
Novtfnber, wrote upon J:heT police report, 
which h*il meanwhile, on the 26tft October, 
been • sEbnfitted to him,,^ the {(^lowing 
^direction, vie., ’'Show as false.’* On the 
19th November a C|punt«rpr<Mecution* 
under sections 2ti,* r^2, aiwl 5<jp of'the ^ 
Penal Code, was;»artetif*ned, and eventually, * 
on the 22nd May 1^879, resulted in the 
petitioner Being convicted. While the 
coj’inter prosecution was pending, tjje 
petitioner, ot\ tj[ie 22nd April, ^ppliejl to 4 
the Magistrate' to proceed with his com- 
plaint ; tcording to law. but was informed 
that his complaint was ♦dfsmissed. * ©n 
the following dpy the Magistrate recorSed, 
the following order : “ ^Dismissed irf . 

accordance with my decision rtc( rded in 
the police report unde£ section 14; oT the 
Criminal Procedure Code.”— that the 
compIaint:ha^ been imptoperly dismissed, 
•and that the *order c f ihe Magistrate, 
dated 23rd April 1879 be set aside.-^ 
Shaikh Erad Ajli v. Wusibunnissa Bibhe 

Vol. IV. 534 

1) section 1475^-8^6 

Penal Code sectioi;.2i i Vol. VjJ^I. *289 

^(Act X* of 1872), 

sections 147 and -JPenal Code, 
sections 2 TI, 182, and 500 — Sanction to* 
prosecute — A cftarki^e mf theft was made 
before the police, ^nd while inquiries, which 
afterwards resulted in the effarge* being 
found by the pplice not to be proved, were 
pending, the charge was repb^ed in a 
com ulaint^before tl^ Magistrate of the 
Distvict, by.whom the matter was handed 
over to the Sub-I^eput^ Magis^te, Who 
reported the charge as false* Whereupon 
the Magistrate directed th« police to ent^ 
the charge false, bftt without ordering 
the formal (fisnrf ssal of the petition of. 
complainant. On the apnlica^on»'%f the * 
accused, a counter-prosecution, under 
sectii.,ns 211. 182. and 500 of the Penal 
Code, was ther/ sanctioned, and tH%; case 
sent to the Deputy Magistrate'^for tn’AI, 
That officer discharged the accused on the 
ground that the savetion of the M igistrate 
was illegal, as there had been^ he alleged, 
(i) no judicial investigation to the 
.original charge; (2) no formal dismissal 



tHDEX. 


II 
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of the complaint; and (3) the*witnesses Criminal ^rocedr re Code, the High Court 
produced by -the complainant had not been refused tOjjiRterfere, rflere being no evidence 
all examined. Held that the ^puty tbat the want of sanctioi; had occasioned a 
' Magistrate bounli to accept the sanction«*faiiare of * justice. — Kalljt Mohun 
made* by ai^supenor Co*irt ifs valid aod to | .Mookhrjke Empress ... Vol. XIl.!. 117 
leave the accused to question it befofe a j m * ^ (Act X of 


competent Geourt if so advised*^ that a 
prosecution may be j^na^tained in respect 
of a false charge nvt^e to the police, or 
c^^ained in a con^plaint which has been | 
dismisred under sectdun 147 of the* Cri- I 
minal Procedure Code, • although there '■ 
has bv^en no judicial investigation, anfi that ; 
accordingly the Deputy Magi.strab2 ought 
to • hav^e tried^the charge before lym — 
.NusiBUNfiissA* Bibkk Shrikh 
All 


>872) 

sections 216 aiKl 220-'seie Retrial 
« Vol. HI. 13X 

— (Act X. 01.1872) 

section 218 — Witnesses of prosecution^ 
Re-call and croi^-exattUnaiion of— Procedure 
where accused desires^to re-calt and cross - 
examine witnesses of prosecution . — The 
right of an accused person to recall and 
Erad 1 cross-examine the witnesses of the prose - 
Vol IV an*! cution under section 3 18 of the Code o< 


_ Procedure musi be exercised at 
MM*. 1 - , time when the charge is read and 

him under the preceding 


/ * j ij « V ! Criminal 
-{Act X 011872), .h 


{Act XLV. of ihOo , section 21J — Dtsmissaf I 
I of complaint without ^examination of \ 
wetnesses^ of complainant — Sanction %io ! 
% prosecute under section 47 O* of Criminal 
Proc(dure Code. — Magistrate, before 
whom a*complaint ha 3 been mSde, after 
examining tl!e« complainant, but withsmt 

• lycamining his witnes^es^ dismissed the* 
•^on\plaint^ uifiler ^Ctiun 147 of the 

Crfniinar Procedure Code. Shortly after- 
wards ttie person accused* applied to the 
Magistrate, and obtained sanction, under 
section- 470 of Crimjq^l * Procedure 

Code, to prosecute the comolainant undem 
‘section 21 r of .the Penal Code, and pro- 
ceedings were tfiereupon commenced 
before another Magistrate, who sq))se- 
quegtly committed the oi^gii^l complfin- 
anfe t^*the ( 3 burt Session. No appli- 
cation wis made that a further inquiry 
might be made notwithstanding the order 
, of dismissal^ Held tbat the proceedings in j 
thef original complq^nt had been terminated 
in a regi^ai^ manner, and therefore the 
order# sanctioning the {flrosecution was not 
illegal by ‘reason 'of the Magistrate not 
having «examine(l the wTtnesses of the 
complainant. — Syrd* Nissak Hossain v. 
Ramgolam Singh, 25 W IfP , Cr.^ 10, 
dissented from. — In the matter of Cyan 
ChundUr Roy * ... * ... Vol. VIII., 267 

. ^ — • (Act X. Of 1872), 

section 147— see commitment without 

• * . juri^rction ... V ... Vol. XI. 55 

-section 186 and 


M 9 — see Cross-Examination, Refusal 
gf right of Vol. VI, ^3 

-(\ctX.of i88a), 


sections 195 and $^y^Sanction to pro- 
secute — Odlissio n of — Irregularity — W here 
a witness was [wosecuted for disobe- 
dience taa Summons without sanction pre- 
viously obtained under section 195 of the 


section and. if not exercised at that time, it 
cannot afterwards be insisted on although, 
iit is in the discretion of the Magistrate to 
recall the witnesses if* he think fit. — I n 
TUB matter 5 f Sheikh Faiz Ali 
VX)\. VII 1 . 325 

(Act X. of 1872) 

section ^220 — [explanation) and sec- 
tion 221 — see conmmitment, V 3 l. II. 2 

(ActX.of 1872), 

section 220— Acquittal — An order dis- 
missing a complaint under section 220 of 
tbe Code of Crit^nal Procedure amounts to 
an acquittal. — I n the matter of Judubar 
Mookerjee 


Vol. V. 359 

(Ac^X. of 1872), 
section 222 — see Summary Trial 
Vol. 1 . 4^2 

(Act XloYsi 872)^1 

section 2 %^ — see Summary Trial 
, Vol. II. 374 

sections 224 


and 346 — see Examination of Accused 
• Vol. II. 3:7 , 

-sq^ti^n i27— 


Sentence of imprisonment and fine — Sum 
maty tfial — Right of appeal^Duty of 
Appellate Cq^t — JP^/r*fl/.-»-Where 

Magistrate af the first claas passes a 
sentence of imprisonment and fine, his 
order is appealable. He cannot.*therefore, 
in such a case, malgebf his record in the 
manner described by section ^27 of fhe^ 
Code of Crilbinal Procedure. .It is com-* 
latent to a Court of Session to order a 
re-trial of a case which is before it^on 
appeal. — I n the ^ matter of Suer 

Mahomed A^D >^OTHBR *... Vol 11.571 

r (ActX.df 1872), 

sectfbns 227 and ^dd'^ConvicHon, State- 
medt of reasons for — Although generally it 
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is not necessary, in cases \fi whic 4 i no appeal 
lies, for a Magistrate to record^ the reasons 
for passing his judgment, yet unaer clause 
(A) of section 227 of the Code of Crimirfal* 
Procedure, in case of convictipn, he ought 
to enter in the register, to be i^e^t^ under* 
that section, a brief stateriient of the reason^ j 
for such Conviction f but an omission to do | 
so may, under some cii^umstances, be* 
remedied ^t a subsequent time.— I k the 
MATTER OF DOWLAT ... Vol. VI. 273 

— f- (Act X. of 1872), 

section 2 3 3‘*-see Assessors 
Vol. IV. 405 

— ■ — (Act X. of 1872), 

section 237— Plea of Plea of 
guilty to be Where.a prisoner, on 

the charge being read and explairfhd to him, 
pleads guilty the Judge must %:cord the 
plea under section 237 of the Criminal 
Procedure Code, and not merely record a 
narrative of« what occurred, and of the 
statements made « by the prisoner. An 
admission which does irot admit all the j 
elements of# the charge is not a plea of 
guilty to the charge. — G olap Dhano9K 
V. Empress « ... Vol. VIII. 471 

— — € (Act X. of 1882), 

section 247 — Dismissal of prosecution — 
Complainant^ Absence of — “ Present in 
Court'' — A case having been transferred 
from the hie of one Magistrate to that ^f 
another was, on the day fixed, called on for 
hearing, but, the complainant not appear- 
ing, the case was dismissed under j^ection 
247 of the Criminal « Procedure Code, It 
appeared that the complainant and his 
witnesses, though not in attendance in the 
%MagistBate’s @odrt, were present in another 
cCourtf in the same Court-house, being 
under the impression lhat his case had 
beeA transferred to the M^igistrate of that 
Court. Held that the complainant having 
been present in the Court-house, the 
, provisions of scx:tion 247 of Ihe Code ha 4 
becrr improperly^ appibd. — R omanath 
Bal V. Behaiji'^Bag Bagdi. Vol. XIII. 303 

i ^(Act X. 1872), 

**8ectlons » 249 atnd *- ^349 — Approver, 
Evidence of — Approver^ Trial of along veitk 
his accomplices — Deposition ^ approver 
before CS^mitting Magistrate — Procedure 
on vtitkdrawal of conditional pardon under 
sfttion of Crimiaal Procedure Code . — 

• Per Fibl 4>, y.— There is ^ grave doubt* 
whether the deposition of an a^proyer 
taken before the Committing Magistrate, 
may be used asevidenfe against his accom- 
plices on thdir trial b^re the Sessions 
Cdiirt, the conditional pardon^of the appro- 
ver hiving been withdrtiwn. Where «a con- 
ditional pardcpi, granted to an approver, is 


Crim. Pro^Code (Aqit«X. of 1872) (cfd.) 

withdrawn under se^tfon 349 of the Crimi- 
minal Procedure *Code by Sessions 
CourUthe Judge* ought to wait till the con- 
«clusi(m of the t|ial o^tAe accomplices, and. 
then, before passing judgmefl^* oji tljem, if 
fouMo guilty, proceed against the approves. — ' 
In th^Mattbrof Joyudhk Parama- 
NiCK .r Vol. VII. 66 

% Ik (iVct X. of 

187:0* sections 2%o, '26^— Riot, 'Smal 
of members^ of opposing factions for^ 
Procedure hials of members of opposing 
factions in riots — Con^nf of pleaders to 
irreguldrity in trial — IrregulfAity — Exa- 
tninaiioh of accused by Co^rt — The mfem- 
jbers of two opposing Tactions •in a got 
were committed for trj^l tie the* Sessions 
Court on two distidi^ and«epae^te com-, 
mittals. The Judge, wbo sat with a Jury,, 
•having take^ the evidence of the. witnesses 
•for the prosecution in one case, upon hi ' 
own suggestio^I but with the consent 
of the pleidqrs for the accifted, post-*' 
poned the takTing of the evidence for the 
defencc«in that else, and immediately pro- 
ceeded before the same JarJ to tak^^rtie 
evidence forth§ prosecution in the counte^r; 
case. This having been (fbne, the (JouA* 
examined the witnesses for the defence in 
the first case, ^ and ti^n in the second case^ 
The pleaders for the defence in both cases 
having addr|ssed the (Jourt, and the Gov. 
♦er.iment Pleader having b^n heard in reply, 
the Judge summed up tjie facts in bo^h 
cases to the Jury, whd returned a verdict of 
gui|ty in respect of all the accused. Held 
thlt the pri^ed..4re resorted to by the Judge 
was a violatidb of the salutafy rule^^hat in 
such cases the trials should be k^pt entirely 
distinct ; and that the accused having been 
materially prejudiced by the*nnode of trial 
adopted, the triaj should be set aside. Held' 
also, that the consent given the 'pleaders 
for the defence cotild in no w^ cure tfie 
defect in the arrangement suggested by the 
Judge. The fftjwer allowed by section 250 
of the Co(Je of Crifn^inal Procedure author- 
izing the 8Kami nation by the Court of an 
accused do*es not contemplate iiis bping 
subjected to cross^exanii nation and the 
Judge cannot be allowed, by tTio method of 
examination adopted lyr lAm, t6 endeavour 
to force art ajrused person to criminate 
himselt. The dbject of the powef enjrft&ted. 
tq the Oourt by the section quoted is* to 
enable the Court, from time totim^, to give 
accused (especial ly if undefended) an 
opportunity to explain, if he desirr to do ^o, 
l^ny facts which have been spoken to by th6 
witnesses for the prosecution*, or, at the 
close of the case, to obUin from the accused 
what explanation he may desirg to offer 
regarding facts which, in the opinion of the 
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Courtj implicate t^ie^ accused with the 
offence of. which be stands charged. Reg. 

• V. Sheik BuaUf 8 W. R'’. iF.B,) 47U distin- 

. guished Reg. v. ^holanath Seiny2S W,., 
R. 57; re Chinibasjt Ghose C. L. 

R, 436, followed. — H osshin Bukas ^Reikh ' 
V. Shakir Sheikh V^. VI. 521, 

;-pj(ACtX. of 1872)* 

sectiOR 250'^see examination ^of 

accused ... ^ Vol. I. 436 

(A^:tX, of 1872), 

section 250 — elcacninatioi] of the 

Accused VoK I. 436 

-T (ActXjof 1872), 

s'eotion* 230 — see ^cross-exanvination 
' by,Cour^... ... ... Vol. VI. 451 

. • s (Act of X. of 

1882), section 'i-^^^Ahsence of cmnplain- 
ant — Dismissal of 'marrant CQse . — A Magis- 
trate is not competent dismiss a warrant 
case, whjch is not compoundable, because of 
^ the absence of the complairfant. — G ovindo 
Dass 2f.JDui.AL Dass ^ ... Vol. X III 408 

'—r-z (Act X. of 

1^72), sectfon 26^-‘Verdict of J^ry — 

• Jury^ Verdi(^ off whether %gainsi weight of 
e'^idence-^Duty of ^ourt under section 263 
of Ac^X. of j8’j2^Weight of evidence — 
Jury, when Court Hay int^rogate — Fraudu- 
lent use of forged document — Forged docu- 
ment when used fraudulr^tl ^ — In a refer- 
ence under section 263 of the Ciiminal Pfo- 

•‘cedure (Act X.'of ,1872), on the ground that 
the verdict of acquittal by a jury is against 
^ the weight of evidence^it is nece.ssiyjy for 
th% yigh C^urc to considt^f ^nerely, having 
. regal'd ^o the circumstances which the pro- 
secution were bound to prove, » whether, on 
the evidenre, the verdict was such as re* 

• asonable men ought to fiavc come to. Under 
section 203, the C-^ourt i 5 authorized to put 

• to a juay fuch questions only as are neces- 
sarf to •ascertain what their verdict is. 
Accordingly, where a jiyy returns a plaii^ 
simple* verdict '^of not guilty,” whether 
that verdict be ftroneous ^ not, it is the 
duty of the Court to receive .and r<v:;ord it 
i^ithofit asking an^ question's about it. 
Although au person’s title to property may 

, be ever gogd, yet, if, in the course of an 
action brought * against him to obtain 

• ^osse^idn of the property, h? uses, by way of 
•sup{^rty[ig his title, though .there be no 

necessity for doing so, a forged document, he 
uses that document fraudulently. — Dhunnu 
KtzEB V. Khorshbd K^zeb. Vol, XL* 169 

• section *263, 

Verdict of Jury — Case referred by Sessions 
Judge — Practice of the High Court. — V^here 
there are reasons* sufficient to warrant a jury 
in disbelieving the witnesses, and in giving 
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the prisoner the-benefit of the doubt raised 
by inconsistencies in ^hat evidence, although 
gnother jSry might have come to a different 
conclusion, the High Court will not in- 
terfere. It must be shown th<it the verdict 
of the jury is certainly unreasonable and 
perver%ie.-^ 7 ‘A^» v. Sham Bagd^e and 

others, 20 W. R. 73. Cited and ^^llowed. — 
In the Matter of Hurry Narain 
Mogikbrjea ... yol.,II. 518 

— (Act X. of 

1872), sectioil 263— sge Verdict of 
Jury ... Vol. II. 304 

(Act X. of 

1872), section 263 — see Verdict 
of Jury ... ... ... Vol. 1. 2^5 

i (Act X. of 

1872, section 263), — see High Court 
» * Vol. II. I 

— section 263— 

see Verdict of Jury ... Vol II. 304 

(Act X. of 

1872),— sections 269 351, and 

327 — see commitment. Quashing of 
, Vol. XII. 120 

— section 273— 

Distinct offences — Conviction — appeal.-— 
Where a person is charged with two separ- 
ate offencei in one trial, the amourit of the 
whole punishment awarded for the two 
offences must be regarded as one sentence 
'for the purpose’of determining whether an 
appeal lies under section 273 of the Code of 
Criminal Procedure or not — In the 
Ma'Pcfr ov the JJmpress V . Harauhan 
Tamuli !, Vol. III. 511 

- (Act X.*- of 

.J1872) sections 278 a\id279 -^The fw:t, 
that the pleac^r of the accused i? present 
in Oburt when An order is made admitting 
an appeal, dees not relieve the CouR: f|;om 
ttie necessity of giving notice to the ap- 
pellant of J;he day fixed for the hearing of 
the appeal. — In the Matter of G o p a 
Chundbr Mitndal ^... VoK X. 57 

^(Act X. of 

1872 sections 283 auil 296--see 
Penal Cc^, s^tions 114, 376, 

• and 498 ^ Vol. X. 8 

L 1 (Act X. of 

1872), sections 9283, 530^ and 531 

— Breach of peaC^ — Trregularj^f—Act of 
i882f sectioi^ 14s, 14^, 5J7.— Sufficient 

of evidence to justify pfocefedings under 
'section 531 of the Criminal Procedure Code 
(Act X, of i872)^con.sidered. — Deo SXrun 
Singh v, Tulji Kant ... * Vol. XII. 221 

2 - (ActX. of f 882)1 

section 288 — Atcomplice, Evidence of^ 
approver, Evidence of-^Qonditional par^ 
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don,^QucBre: Whether the deposition of competent to the Court, under section 342 


an approver taken before the^ommitting 
Magistrate ma^ be used in th^ Sessioi^s 
Court as evidence *against accomplices, i;He 
approver havmg retracted his former state-, 
ment, and the conditional pardon^ living, 
in copseouence, been ^ifhdrlwi*. Seei 
Joyudee ^aramanict, 7 C. I- R 66. — 
Nanha Malla V . Empress. VoI. XIII. 326 

■ £ ■ — *■ ^pectfons 289, 292, 

303, 342 — Rijikt of prosecutor to 
^ Reference eto Books of Science — Experts f 
evidence of — Jury, [Procedure in case of 
verdict of, not being unanimous — Presum- 
ption from factk of accused not calling evi- 
dence — Cross-examination, — Per Curiam : 
Although the strict interpretation of 
sections 2^g and 292 of the Criminal 
Procedure Codff warrants the cor^truction 
that a prosecutor is entitled to reply where 
the accused has stated, when asked under 
the former se(^ion, that he means to adduce 
evidence, but on consideration does not do* 
so, yet this was never contemplated by the 
Legislature, t^e object of the law being 
merely to allow each side an opportunitji 
of commenting on the evidence of the other. 
A CourJ will exercise a wise discretion in 
allowing* a well-known treatise, such as 
Taylor on Medical Jurisprudence, to be 
referred to in cases depending upon medical 
evidence. — See Hatim, f 2 C L. R. 86. In a 
trial by jury upon changes of culpable homi-* 

* cide not amounting to murder under section 

304, and voluntarily causing grievous hurt 
under section 325, of the Indian Penal Code, 
where the Sessions Judge, in summing up, 
clearly contemplated a conviction on the 
6rsT cha^e, thip ^ury after a short retire- 1 
ment stfteif that they were unanimous fot 
an acquittal on the hrst^cf large, but were 
divided on tbs other charge^ The Judge, 
thfiVeupon, inquired what the majority w^s, 
and, on being informed that it was 3 to 2, 
asked what the vei;jiict of the mijority was. 
‘The answer was “ guilty; ”^nd the Judge 
at once accepted »lvs verdict. Held that it 
was not intend^ that, ui.der section 303 of 
the Criminal Procedure Code, a Judge, on 
ascertaining that a fury Svas not unani- 
mous, should make enqui^ie;^ to learn the 
nature of the majority arvd its optnion, so 
that he should hgve ^an opportunity of 
accepting Or refusing Uat opinion as a I 
verdict accor^ling as it coincicjed with his i 
own opinion cA not Where, on being 
asked under section 289 of the Criming 
Procedure Code, an acci^sed has stated that 
he means to ad^pce evident, but on further | 
consideration does not dcTso, |he Court is 
not at liberty to draw a presumption adverse 
to the% accused from the circumstance*that 
he has not adduced evtclence. It is hot 


of the Criminal procedure Code, -to subject 
the acifised to cross examination, [see In 
ere Husain Bupsh &h^ikh, I.^t. R,6Cal. 
96; (^. C.) 6*C..L R.S27'sIn,feNoor 
Bux* Kazi, I. L. R., 6 Cal 279 , (S. C.^ 7 
C. L. Ra#385 ; Empress v. Bekiri Lai Bose, 
J 5 C. L, R. 431. — IJuR^Y Chukn Chuckbk- 
BUTTY V. THE EMPKfiiJp ... XIII. 358 

_! l^(Act X. of 1 87*4, 

section 294 — see Magistrate 
^ ^ Voi. in. 281 

5 tAct X.pf 1872), 

section^ ^ 95 * 296 — Reference to High 
Court-^On^ of Jwo prisvnA'S, were 

Iritd jointly before a Bench jf Magistrates^’ 
on the complaint of thp J^istrfct M^istrate, 
appealed to the Segsio|^s Judge, ^nd was ' 
acquitfed. The Distgct Magistrate there- 
i^on, under »;ction.s 296 and 29J jof the 
Criminal Procedi^e Code, transmitted the 
proceedings iq the case to the Hij|h Court, 
and asked that^lhey might be qua.shcd on ^ 
the ground that the^e.had been a ^jiilure of 
justice. Jield that the Ma^is^rate wasa:>qt 
conrt^etent to refer the pmceedings o#'a 
^perior Court the High Cpurt. — In the^' 
Matter OP A. David.# Voi VI. <^45 

— — - g" (Act X. o# 1872), 

section 296 — Revisional Jurisdiction of 
High ^'ouri^in criminal Matters^Collector 
wjteiher subjec^tfi criminal-r^visiona I juris- 
diction of High Court — A Collector as such^^- 
not b^ing subject to thifrevisional jurisdiC' 
tionof the High Court in Criminal matters, 
thatfCourt, in^thfipexercise if such jurisdic- 
tion, is not competent to Ajal \#d,h* an 
alleged illegal order maSe under tfie Indian 
Penal Code by a Collector. — I n the Mattkr 
OF Dianut Hosbn • ... •Voi. X. 14 

^Act X. o{ ji87'2), 

i section 206 — see Ii^te^^pretation. 

* V< 4 . HI. 263 

• (Act X. of i872j, 

section 296 — f^otick* to* party accused — 
Order direbft^g commitment.— Eeiore a 
I Court tff S^sfon can, under section 296, 

I Code of Criminal procedure, SjvecC a 
I Magistrate to commit the accused in a 
“Sessions case ” which hjslmen improperly . 
dismissed unijer section 147, it is bound to ^ 

' give the accused {l^rson notice of 'tlfe applC- 
cation for ouch an order, so thgt hc*imay 
ohoW cause why it should not be passed. 

! Bufidhoo, 22 *W. R. 67 ; Nawab, 24‘W. R. 
j 70, followed. — Dt^VARKA Nath ^hiAta- 
I CHA-KjiA and others Voi, I. 93 . 

I (ActX.*of 1872), 

i Section 296 — The term 
I “ Sessions dase ” in section 296 bf tbe Code 
of Criminal Procedure refers to cases triable 
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by a Court of Session * only. Empress v. 
Kamhan Singh, I. L. R., ^ All. (F. B.) 413, 
and Joy Kurn Sini^h v. Man Pat^k^ 21 
‘W". R. 42, ,fjpllowe(ft— E mp^bss v. Tara- 
, CHAND BaqVi ... e ...'Vol. ViV 168 ! 

— ^ (ActX. 011872), 

section l^—lmproper dischar^^ Order 
for tiial — Power of Court. — In con- 

sidering wl?eTher a person has been impro- 
discharged by ^Magistrate, the. High 
Court, under section 297, Code of Crimi- 
nal Procedure, js not restricted only ^to an 
error in law, but* can order a trial where 
prima facie the evidence establish^ a case 
againstr the aiicused to which “he &ho<ild be 
•r^]uired*to enter on hrs defence. Th^ 
Se^sions^Judg^: wa%,^ however, not compe- 
. tent hiiF.self To order the trial or inquiry to i 
. proceed, but as the oTdet was otherwise a 
^ proper order, the rfigh Cou|;t in setting h 
^ aside revived it as its own order. — I n th^ 
Matter ^OF Troylokhy^ Nath Mitter 

AND ANOTHER Vol. I 83 

s ^(Actx. of 1872), 

section 297 — Revision — A cqifit t al — 
Practice of Court as to revision inrtase 

• of acquittal — It is not t!»e practice of thfi 

High Court to interfore, byway of revision, 
under ^ction 297 of the Code of Criminal 
Procedure with an Scquitta'l against which 
the GovernmenLmay appeal.— E mpress v. 
Chbdi Rai •-•VCl. VII. 142 

Act X.of 1872L 

section 297 •-see Penal Code ^sec- 
tion 193 ... ... Vol. 111 . 527 ' 

f«Act X. of ^2), 

sect^^ 3 <? 8 — Bfiil — ConiHaed person — 
'Prisoner^Fine-^foint fine . — The proper 
course of procedure under section 308 of 
. ^ the Code orCrimina'i Procedure is to impose 
a line, 3 i)d out of the fine.realized to direct 
payment to the complainant of such amount 
‘as tl^ Cour? thinks fit" having regard to 
the provisions o^ the section. — A Court of 
Svssion, acting und^r section 296 of the- 
Cdde of Criminal J^rocedure has no power 
to^ admit a convicted persTRa to bail. — 
KfinhaiSahu's casct 23 W. Crfhi. 40, 
cited ind follc^ed.-^MonfiSH Mundul v. 
Bhotana'uh’ Mundul ... Vol HI. 404 
■ : f Act X. of 1882), 

• Option 1309 — Summiny^uP before .ftsses- 
sorsm-j^Heads of summing-up — The effect of 
summing up, under the provisions of^iec- 
tion 309 of the Criminal PwDcedure Code, 
the^vidence in a case tr^d with asses^rs 

; ’is to enable the Sessions Judge in a lon^ or 
intricate case to place the evidence in an 
intelligible form, so as to assist the asses- 
sors in arriving aba reasonable concluaion. 
If, in summing up the evidence! the Judge 
is unable himself to record the heads of his 


Crkn. Pro. Code (Act X. of 1872) {ctd.^ 
summing-iTp, he^ should avail himself of 
the services not of ^a pleader for the pro- 
sicuiion, ffut of a Court office^r, or of some 
«ind«pendent 'person. The opinions of 
^pssessors should be taken individually, and 
not th[;ovtg!i one of their number, Where 
«the Judge considers the evidence against 
^ some of the persons^accused unworthy of 
belief, he ought not to acquit them without 
havirig first taken the jopinion of, the. asses- 
sors. — Shadulla H(»vCladar. Vol. XII. 506 

? — (ActX. of 1882) 

sections ^Proof of previous convic- 
tions — Per Curiam : — In trials before a Jury 
or Assessors the record should invariably 
show that reference to a previous convic- 
tion wasMiot made until the accused had 
been convicted of the subsequent offence. — 
Kristo Peh ARi Dass the Empress. 

Vol. XII. 555 

(ActX. of 1882), 

sections 310 («) and 537 — ^regularity — 
Where in a trial by Jusy the Sessions Judge 
called upon thfi accused to answer at the 
same a charge of theft and alto a charge of 
kaving been previously convicted, the High 
Court refused to interfere if not appearing 
that a failure'of justice had been caused by 
the irregularity. — Bepin Bhhary Shaha v. 

Empress Vol. XIII. iio 

(Act X.of 1872), 

• sectloi\ 323— see Refreshing 

memory ..." ... Vol, XII. 233 

(Act X.of 1872), 

sections 328 4^1 — Evidence recor* 

ded partly by one ^Magistrate and partly 
by another. — Notwithstanding the introduc- 
tion into the section of ^he words " the'ac- 
oused person" and " convictioft/^ J;he piT)- 
visions of section 328 of the Criminal Pro- 
cedure Code appFy to an inquiry instituted 
under section 491 with a view to enfOrcnig 
the giving of security against a breach of 
the peace, Aind in such a case, where the 
Magistrate, by whom orfly part of the evi-* 
dence has b^n takon, succeeded by 
another Magistrate while «uch inquiry is 
pending, the peTson called uptin to show 
cau e why he §?!oul(f not giv^ security may 
insist, beforpthe latter, upon the recall and 
re examination *of^ the witnes.ses whose evi- 
dence has been already Uken bj^-the former 
Magistrate — BoiqpDA. Kant » Roy e. 

KORIMUDDI MooNSHBE AT^D OTHftRS. 

, , V^l.IV. 45 ^. 

• (ActX. of 1872) 

section 330 — Exgfnination of wanes'^ by 
Commission — Abearance qf Magistrate to 
show cause^Leiier — Legal Remembrancer 
— Where a rule is issued, directinjj a Magis- 
|trate*to show cause, and he wishes to do 

■0,'he should apply to the Cegal Remem- 
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brancer to have an appearance entered for 
him in the High Coun-. The rfyt that a 
Hindu lady is^xp^ted to make false stat^ 
mcnts is no ground upon which an applica- ‘ 
tion tg take her evidence on .commission, 
should be refused — In the of 

HuROSOO^’DERV CHCy\’DHRATN. Voflll. 93# 

(Act X. of 1882), 

section 359 — Act X of 1^72, section 34^ 
— Pardon, ^Tender of^ Withdrawal of par- 
don — A pardon granWJ under section 349 
of *Act X. of 1872 was withdrawn by the 
Sessions Judge before’ the hearing of the 
whole of the e vidence, without proof that 
the statement ntjiade by the person pardoned 
was inconsistent, except upon most imma- 
terial points, with previous staterpents by 
him or contradicted by the evidence, and 
before any evidence affecting his veracity 
had been given. Held that the pardon had 
been improperly withdrawn. — Skinop v. 
Empress Vol Xll. 226 

(Act X, of i872)r 

sections S59» 34® — Pvidence not under- 
stood by wi^iesses — Admhsion to bail — 
Sentence to commence at future date — BaH, 
Prisoners admitted to, spending appeal . — 
Section^39 of Act X. of 1872, being for 
the protection of witnesses only, the fact 
that witnesses did not understand their 
depositions when read over, although they 
may not have required them at the time to 
be interpreted, affords no* ground for ad 
application by the accused to set aside a 
conviction. Where a Magislrate, after 
sentencing two prisoners to separateferms 
of imprisonment, admitted them to bail, 
in-order that they might have the means of 
^pealing, that such admission to bail 
^id nofaimake the previous sentence one ?b 
commence at a future tiflne, and *conse- 
quenUy illegal. The ca-^e of jfishen Soonder 
B%uttacharjee, 12 W. R., Cr , 47, distin- 
guished — In the xMatthk of Okhoy 
Kumar ... ^ \^ 1 . VII. 393 

a 7— f A#tX. of 1872), 

section S^g—firder under section 34g of 
Act X. of iif2 — Limitation, — Pardor^ With- 
drawal of—P§r Miitur, The power of ^ 
a Sessions Court to make^aq order und§r 
section 349 of Act X of 18^2, withdrawing 
a pardon,^ must be exdtcised beiore judg- 
ment has ^^en pasSbe^* Accordingly, where 
a Se.ssions ^udge, at tifb end of his judg. 
iVient, recorded ^n order that f witness to 
whom a pardon had been tendered ander 
sec^on 347 should be prosecuted, the pai^ 
don being withdrawn o* the ground that 
the conditions epon which^t had been ten- 
dered ha^ not been complied vrtth, and the 
witness was prosecuted «nd convicted, the 
convietTon was illegal. Per Maclean, 

Where an order is made •by a Court o\ 


Crim. Prov Code (•Ati X. of 1872) {cU 

Session under section 349 of Act X, of) 
1872 withdrawipg* a pardon; it is suffi- 
cient, Sfor the validity of such ordfer, that 
•“it appearedeto tk^Court^'pf Session/ 
befor# judgmrfht was passed, ’’dhat the wit- 
ness had not conformed to the conditions of 
the pardUfn, notwithstanding /hat the order 
be made at the engl oj. the judgment in the 
cpse. — Per MACLKAN^fty — Where atrial has 
been improperly originated, the High Co'^^t 
has p\)vver to set aside a conviction on 
such triaK — N 'otin Ch under Banikya v. 
Empress ... ... ^ ... Vol. X. 369. 

^ (ActXTof 1872), 

section* 359 — Refusal Jo summm i&it- 
jesses — Exidence — In a prosteffiion, th^ 
case on both sides havipg b#en ckosed, tne 
Magistrate issued a silifimons*to sb witness 
to giWD evidenccf v^erftupon the accused . 
Sled a petition, prating to * have certain 
witnesses summoned to give evidence to 
rebiit that of th? witness called by the 
Mag btiale. Th# petition was fefu&ed. — 14’* 
Held that the Magistrate was not at liberty 
to refuseito suminffn the witnes'-e.^tendered 
by#the accused except (fn*the grounds 
specified in section 359 of the Code oj. 
Criminal Procedure; ^nd thj^ the fact, JLhaP- 
the accused had, at the close of his c^se, 
stated that he^did rtt>t wish to 1:all the 
wHuesses whotn he now tendered, was no 
reason for^rejpsing to Ibmmon them to 
meet fresh eviaence taken* by the Magis- 
tiate. — I n tub Matt k.k of Dbel^ 

Mabton • ... Vol. VIII. 70 

(Act X.of 1872), 

^sectioiv and 419— see Stolen 

property * Volf^. 339 

1 ?(Act X.^f 1872), 

section 446 — Procedure — Charge framed 
by committing M ctgistr ate— Irregularity . — 
Where an accused per^n is romn?itte(>to 
take his trial on specific charge before the 
Sessions Court, tffe Judge has^ no power 
under section 446 of Att X. ( 3 f 1872 to 
expunge a chafge l^edor^ cal ling' iipon the 
accused to^lead to ^it. — Empr h s s v, 
PoRES^OLL.W ShfIK ... Vol. VII J43 

* — (^ctX. 0^1872)^ 

section 448— see conviction for 
graver offence on appe^. Vf'. 427 

^^Act X. of 1872c * 

section 4^S^I^al Code, s€ctiolt%4ii 
413 — Offenges of same kind — The gSenoe ‘ 
of receiving or retaining stolen property, 
punishable lAlder section 4if,and'of ha- 
bitually rtceivingp or dealing in ituchi^ro- 
perky, punishable under section *413 of , 
tlfe Indian Penal Code, are not offences of 
the same kind within the meamng of sec- 
tioil 453 of the Criminal Procedure Code. — 
Uttom fCooNDoo V, r m b Em- 
PRBSS Vol. X. 466 



Crtmlnal Procedufeb Code ( 4 ct X. of 
187311;, aectlon 498 — Charge— Offences 
of same kind—Practice-^T\\c accused was 
. charged under the same charge with Imuse* 
breaking by night wiUi intent to commit a 
theft in. the house of J,*and •aJso witii the 
•same dffeh’ce^n the house t)f S, and upoA^is 
own plea was found guilty, //eld that the 
accused was pfoperly charged, as tff^ words 
of section 453 of Act X«^f 1872 did not 
limit the olfdncea foP which an accused* 
pe^on might be chafgfid and tried at one 
Mai to offences against the san^ person, and 
the meaning of ^he section vfas«not restric- 
ted by the Explaaation thereto. — I n the 
Matter 01^ Manu Mkya Vol.^CI. 522 

. (ActX. of 1^72), 

section 453— see Penal Code, 


• • section 453— s< 
•XLVT of i|6o; V 


c t i o n S167 466 

Vol. 421 


Crlm. Pro. Code Act (X. of 187a) (cid.) 

tence on ^he a'l)peal. -—Empress v 
Mahuddi ^ f ... Vol. VI. 349 

— ^ (Act*X. of 1872), 

r^ectfon 458 —Procedure— Evidence of one 
prisoner against another tried jointly.— 
Where •two^iris^n^rs are tried together for 
different Offences committed in the lame 
transaction, it ks improper and illegal to 
examine one prisoner as a witness against 
the other. — I n THE'^ATTEk op A. 
David .% ... Vol. V. 574 

— — * i^(Act >f. of 1872), 

section 46%— Penal Code (Act XLV. of 
1860), sections igi and igj — jurisdiction 
of Court — Sanction to prosecute — Oaths 
(Act f voluntarily taken — A mortgagee presen- • 


; ^(Act^.ol 1872),^ 

section 453 — see Joinder of charges*' 
• Vol. I. 4f8 
-(Act of 1872), 


section 444 —Cumulative sentence s — 
Penal Code (Act XLV. of 1S60), secttbns 14^ 
anflU324 — Separdte charges . — Under sectitin 
of the Code of CriminaliProcedure, the 
t:olleii)tive punishment ^yhich may be award- 
ed for offences under sections 147 and 324 
of the Incfian Penal C*de muct not exceed 
, that which may be given for the graver 
offence. ' Quaere . — Whether ,^pafate con- 
victions under sPcHons 147 and 324 of the 
Indian Penal Code^arejegal ^ — Jabdar Kazi 
AND Golap Khan ... Vol. VIII 3t)o 

— (AgtX. Of l8»»), 

jSAsc^ion •%54 — see Procedure in cross 
cases .• ... Vol. Xlll. 275 


(Act X/of 1872), 

section 45^? — Penaf Cade (Act XLV. of 
18604 y seUions I4g and 32 Sg— Charge^ Alter- 
nate or 'separtde — jury. Verdict of — Sen- 
tence on appeal from acqtHital, Commence’ 
went of — Avquittal* Reversal of sentence 
o/"— Under;' section^ 4^ oP the Code of 
Criminal Procedure ^^t X. 0^v872>, it is 


competent to a Jury to return ^verdict of 
guilty of«an offence under section»325 Only 
of the Penal Cod?, altfiough that offence 
did not for«n the subject of a separate 
charge, but was ehteied as a charge coupled 
with an offence under senior# 140 of the 
•Perflal f ode. Where the Ju^ is unanimous, 
their verdict must be received uhless it 
contrary Jto law ; the Court is ^^t compe- 
tent i%such a case to direct it to reconsideiP 
ita verdiat. Where, on 'the appeal pf 
Government, an order of acquittal is set^ 
aside and sentence passed, that sentence 
will commence to rup from the date of thn 
committaL of the accused to jail^, and not 
from the date of their arrest or of the sen- 

rCr\|nifwl.] 


ted a petition in the District Court of R., 
under Regulation XVll. of 1806. for fore- 
closure of » mortgage of certam land, which, 
at the time of the execution of the mort- 
gage, was situate in the district of R., but 
v^hich had since been transfenred to the 
district of Pubna. In roply it was alleged 
that the mortgagd had been paid off, and a 
receipt by the petitioner was put in. The 
matter was, however, compromised, no 
I evidence having beefti given on either side. 

It appeared tha^ the petition for foreclosure 
was verified by the affirmation of the peti- 
tioner, although it was not necessary that 
it should have been so verified, and the 
mortgagors applied to the District Court 
of Pubna, within the juilsdiction of which 
the land now was, for leave, under section 
468 of the Criminal Procedure Code, to 
prosecute the mortgagee under section 193 
of the Indian Penal Code for giving false 
1 evidence in regard to the receipt, and such 
leave was granted. Held lhart the sanction* 
given by the Judge of Pubna was illegal on • 
the groifnd that the» District Court at Pubna 
had no jurisdiction. Sembh — That^ 
although a superior Court has no right to 
question the sanction under section 468 of 
Criminal Procedure Cade given by the 
Court which heaad the evidence^et, i^ere 
the sanction is given CyAlt^CXurt before 
any evid^ce in the case has bean taken, 
and without materials l^fore it ^pon which 
it qpuld propeijly Exercise a discretion, such 
a sanction can be* set aside. Barkuiullah 
Xhanv. Rennie, I. L*. R., i All.*(Fj B.) 17 ; 
Ram Pershad Haearee^v. 9oomutH/a Dabee^ 

5 W. R., Misc (IF. 6), 21. • hueere.-r 
Whether a statement on oath voluntarily 1 
taken in a proceeding where an o^h is not 
necessary comes within section iqi of tt|p 
Penal Code — Kazi Qhundra Mozoomdar 

V. JOGGUT C^UNDRAvMoZOOMr 


Aectlon 46S—Pe4al 


Vol. V.II. 330 


— (Act X. of 1872), 

Code tAcf XLV. of 

C*L. R — 1X8. 



i8 


JNDshi. 


Criai. Pro, Code (Act X. of 1872) {rtfi:) 

1S60), section 21 1 — Sanctibn to prosecute, — 
A local investigatid.T, upon information 
given by A that a dacni ty hr.d \jeen copi- 
mitted having bee'll made under section^ ns,’ 
of the Criminal Procedure C, de, the Dis- 
trict Magistrate, upon the rej^ort of the 
inquii;y made in the local ibvettigation 
without g'ving A at* opportunity of having 
a judicial inquiry into the Charge pnfened 
by him,' passed the following order: ‘B 
(one of the persons alleged by A to have 
committed the offence; is (Jirerted to bring 
a case under section gi i of the Penal Code," ■ 
and he directed the Superintendent of 
Police to take charge of the prosecution.— 
H^ld that the brder quoted could not be 
(Considered a sanction under section 46^^ 
of the Criminal Procedure Code, and that, 
if it were intended to be such, it was ex- 
pressed in an improper manner. Held^ 
also, that the direction that the Superin- 
tendent of Police should take charge of the 
prosecution was given without jurisdictiop 
and was calculatei! to prejudice the person 
against whom the proiecdtion was directed 


Crlm. Pro, Code (A<X of 1872) {ctd.) 
as to the person; ‘ not affected by the 


Bisw,^s 


evidence — I n t m e Matter of K.^ssim 
VoLX. 335 

*-i.-(Act,Xa of 1872),' 

section 49i-vi>ee Securitn io.keep the 
peace ... ... ... Vol. III-72 

(AciX. of 1872), 

section 491 — S^muion^ to' appear — Non- 
resident eemindur — ^ond to %rep the peace, 
— A .summons seltVri|; out that the pi?. J'on 
to whom^ it i% directed is charged with an 
offence under section of the Criminal 
Procedure Cod^*, and requiring his personal 
appeara^Tice m Court, is not such a summons 
as is*required by that .‘'cclicdj. A i.on-fesi- 
dent zemindar cannot be bound overfto 
keep the peace becansG. bis Tocal figents are 
committing acts likely to catise a'breach of 
the peace— I n THfe Matter ok Charoo 
[•Chl’ndr.a Mulmck Vol. X. 430 

^ ^ (Act X. of 1872), 

section 4gk\-~ Breach of peace --Adjozirn- 
mert of Proceetfi n ^s , efface t ( /' — Dischn i'ge 


•An order postponing proceeding' instituted 
-^Held, further, that the proceedings in the | under section 401 of the ^cyle (d Criminal 
original charge not having been befor^a i Pft)redurc (Act X. of 1872) until the pe,\son 

..... ( <Q 1 1 J l. - I _ t 11 I i .• 


Court, no sanction iinderl section 46B was 
requisite.— I n the Matter of Giridhari 
Mondul ••• Vol. X. 46 

-(Act X. of 1872), 


section 4 68*— ’See sanction to prose- 
cute ... .. • ...• ... Vol, X.^ 4 

-fActX. of 1872), 


cabled upon to^show cnisc si'rdl have estrfr- 
j lishfd in a Civ 1 Court the title claimfd by 
I him to the property disputed wdh refer* 
i ence to which ^'tlv re ds a likelihood of a 
breach of the peace, amounts to adi.scharge. 
— Empress ^ Dhumram ... Vol V. 366 


section 471 — Coses exdudvely it^ahle hy 
Sessions Court — Indtan Penal Code, sec 
tion igs — It is only in cases exclusively 
triable by a Cojjrt of .Session, that such 
*Cour(^baS power to commit, or hold to hail 
•and try an accused person charged with 
the offences mentioned Tn sections 467, 468, 
En<f 469 of the Code of Crifhinal Procedure. 
The words “commit the case itself,” oifrur- 
ring in section 471, do not empower a 
Court of Session to commit to itself fi 
person ch^ge^ with giviffg false evidence 
before it, undsir Section 193 of the Indian 
Penal C*o de. — In Fat#( Iyah 
Khan •... • ... Vol. III. 500 


5ectlcm 


^ ~(ActX of i 872 \ 

sactions 491, 494 — Evidence taken before 
party concerned — section 530 — Proceedinfr 
nfres aiy — A pVf ceedirg under section 530, 
Code fif Criminal Prcced.-Ve, mu^^ be re- 
corded by the Magisfratf siatingihe grounds 
of his being satisfied of the t xister ce of 
a di.spute ret aiding^ land, p^c„ likely to 
induce a breach of thg peace before he can 
order a per‘'0'i to be retainer^ in possession 
thereof, A Ma^trate cannot^ bind over 
a person to keep the peace flnless he has 
adjudicated off evidqpc^ taken in. the prese- 
nce of th^it per«.on fh^t a breach of the peace 
is probablf#^ If such person fails to aftend 
on a swn*rnons duly .served, a warrant 
should is<:ue (sertfcn 4^4); tbe»orderfor 
i^AttX.of 18^2), I Sfcnrity cannot be passed ex-pmrie, — ^In ttir 
471— see Fnlstk charge, I M a t t r r of O k r, C h u n d r’k 

Biswas ^9 


Vol, n. 3 5 

-(ActX.of r872^, 


ffectipn 489 — sec* Re'« gnizancfk j • 
• Vo^.^AI^. 72 

(Act X. 011872), ; *- 

sections 491 and ]foo— -Where a Magis- L 


trate bound ^lown >6 jhersans to keep the 
pSice Under section 491 of the Criminal I ^ 
Prootdw^® Code after recording evidence as I 
to n the^order was set aside 


i.^VoI. Is 49 

--(Aetjj:, crfw872)‘ 

- see Security to keep the 
Vol; III 280 

ActX,ofl 872 ), 

section 502— see Pvecognizance foi- 

feiture of ‘.Vol. fjl. 406 

(Act X. of 1872), 


section 491 
peace % ... 




section 502 
cognisance 


-see Forfeitiire of Re- 
.„ Vol, U, 40R 



Criminal Procediif^ Code (Act X. of 

1872;, sections 5059 5 iO -Bad Livelihood 
— Security ;or guud betfaviour — Sureties — 
Cash* Depodt’^—'^fcSi^n per.^)ns werech^rg 
ed, undt^r section 50^01 tiie C de uf Snmi- 
rial’ Proceuif^p, witn • beiitt: persoys of 
noioriousfy livelihood Two onl) «vere 
prcfved to have been ever convicted of *any 
substantive o^ience, and the cuftviciions 
proved against them^tofik place 30 and 
32 years bt^(»re, but ti? appeared that the); 
hqi^n <867, been imfir^oned for threeyears 
as budmashes in default of finding security. 
The Magistrate, under section 5^0 of the 
Criminal ProceSurp Code, ordered ea*ch of 
the seven •accused to find two sureties to 
' the amr^unt of Rs. 500, three of Ihesn to 

• deposit ir#cash RsT i o o e*ch, two of them^ 
Rs. 500, and tdie remaining two R.s. 250, 
and* in (Jptauli to M\e ligorous imptison- 
*ment for one year. •Tht. High Court. 

► that it wa^ illegal to rCquire the accused to*! 

deposit 'cash instead ol giving bonds as* 
• security for good behavioi'fi, and that t^ie 
^rder of ^he MagUirate a| t<} sureties was 

• prohibitive It accordingly quashed the 
orders requiring the dep^its of c^sh and 
th^ flnaing of ^ufeties, and directed that j}ix 
^of *them (it being ftuud ^hat as to the 
.♦^venth the Mfgis.irate acted entirely with- 

ouu^urisdiction) sho^6ld enter into bonds 
for their«good behaviour the amounts 
which they were directed to deposit in cash. 
The sections of thf Procedure Code. relating 
to budmashes ^bould be ‘exercised witli, 
extreme discretion. — Empress v, Kalv 
CHAND Dass Vol. VI, ^28 

(ActX, of 

ee •fjad livelihood 
Vol. I. 273 

1 : (Act X^of 1872), 

section 505— livelihocd — charge — 

• Notice qJ^ ptecti^e matter proved — Witnesses 
person# againSt whom proceed- 
ings for bad livelihood hyve been taken is 
entitldtt to>, have embodied in a charge the 
preci'^e matter whic'li the rsjagistraie con- 
siders established ^y ^idence against him. 
It is not sufficient fo say gq^ferally that 
there is suspicion. He shoulcUbe aslaed to 
produce* his witrgssses. or ofie red ‘assists nee 
to procure their attendance. He should be 
admitted td b^l. — A Magistrate is not 
competent to refuSe bail unless the law 
Sa^c.iions«Ach relusal.— iiVruE Matter of 

* Koowi^^i Si/iGH Vol. I. 130 

-(Act#- of 1872). 

5 ect^n 50P — Security for good bekavtoi$r 
-^Moae ^ fixing the The amount 

‘of the security to be furnished for goodi 
behaviour sliould be such as to afford the 
person a fair chancq of complying with the 
ord'jr, so^ as not to make the jdternative 
imprisonment unavoidable. Such imprison* 


Cri[ii. Pro. Code (Act X. of 1872) {cid, 

ment is nubias a ^punishnient for a crime 
corn in it ted, put as a#protection to society 
against thft preparation of a crime by the 
jiicividual Oil *his failing to*furnish other 
security. When the amount security 
required is» prima /uctV unreasonable, the 
|ligh CTq^jrt^can^Cirll upon the Magi^rate 
to certify the grounds for fixftig that 
'amount. — I n th^ Matter of Dbdar Baksh 
AND Halal Chor ^ yol.j. 9$ 

(ActX. of 1872), 


^e^tion^SOS' 


section of ordeg after 

ceedings being struck Off — An order having 
been made under section 518 of the Crimi- 
nal Procedure Code, Act X ^of 1872, was 
subsequently reviewed by the Magistrate 
who passed it On the review the Magis-* 
trate struck off the case, * remarking that 
the order was bad, and referred the matter 
to his supJnor officer. The latter having 
declined to interfere, stating that he was 
nothing illegal in the order, tne Magistrate, 
by an order, revived his former order. 
Held that there l^^ing n 7 ) fresh proceeding, 
the order reviving the other was bad,— 

J. Bradley v. C. E. Jameson. Vol. XI. 414 

— (Act X. of 1872), 

section 518— Removal of^ to a 
distance — yurisdteiion — Where a Magis- 
trate made an order under section 518 of 
the Code ot Criminal Procedure (Act X. of 
187?), directing one of two rival haut 
proprietors to removes hi.s haut to such a 
distance as to render it useless for the 
purposes for which it was established, it 
was hHd that the o^er came withi-i the 
purview of the Full Bem h decision of (ropi 
Mohun Moulick vs Taramoni Chowdhranit 
4 C. L. R. 309, and might* ba set. 4side a\ 
ir^excess ot jurisdiction. — Shurut Chun-, 
DBK BiyVERJEE VT 3aMA ChURN MoOKBR- 
JEE ^ Vol. 1V.«410 

— (ActX.of 1872), 

sections 51^, 520— of Htvision — 
judicial Rroceedings-^’V^e existence of 
the circumstances mentipned in explanation 
I, is a condition precedents the action of 
a Magistrate, under section 518,* Lode of 
Criminal Procedive. df the rpatter is one 
which cannot^pToperly be dealt with under 
section 51 it dties not fall ^within that 
section, and being *a judicial proQeeding is 
1 not protected by sectifty from the action 
I of a Court of Reviston under section 297#— 

I In the Ma^'ter of Krishna Mohun ^ 

j BysacSc Vol. I. $8 

I _! (ActX.of i 87«), 

section sil— see Order to open 

road , Vol II. ^09 

— —(ActX.of 1873), 

• sectiems 521 and 526— 

* dience to order 0^ Court Penal Code {Act 



ao iNDkx. • 

< • 


Crim, Pro.lCode (Act X. of 1872) {ctd.) 

XLV. of i860), section 188 — A jury having 
been applied for and duly appointed under 
section 521 of Act X. of 1872; one of the 
jurors appointed by the Magistrate fell sif k^^ 
and the foreman of the jury, unknown to' 
the Court, substituted another jnan in hfe 
place. The Magistrate accepted ytte report 
of th*e Majority of ^e jury so constitute({, 
and made an order under section 526. Thitf' 
order having been disobeyed, proc^dtngs 
were*takdh under section 188 of the Penal 
Code af);ainst the person to whom it was 
directed, Jnd he was coVvicted and sen- 
tenced to imprisonment. Held that the 
report upon which action was taken not 
oeing the report of a regularly constituted 
jury, the order and the conviction and« 
sentence passed on disobedience thereto 
were illegal. — Emprbss v. Bhoi^ub Chun- 
DHR Datta /. V^l. X. 193 

(Act X. of 1872). ! 

section 521— see Withdrawal of 
order • ... ... Vol. I. 486 

— — I— * if Act X. of 1872), 

section 521 — Court of Revision — Proce- 
dure — Where a Magistrate considers l^hat 
there is no sufficient reason for proceeding* 
under section 521 of the Code of Criminal 
Procedure, he may let the matter drop, and 
the High Court will not, as a Court of 
Revision, interfere with his action. In the 
Matter of Sonai Paramanick, i C. L. R. 
486, followed.— IssvR Chunder Nath •v 
Kali Churn Nath V^ol. XI. 235 

(ActX. 0^1872), 

section 571 — Proeedure-— Obstruction — 
Thoroughfare — The fact of a Magistrate 
taking action under section 521 of the Code 
•of Criminal* F^rocedure is prima f%cie 
• sufficient to show that Jie considers the 
locus in quo to be a thoroughfare* or pub* 
Uc *place ; and if no objection is taken that 
it is not such, and the jury find that^the 
order made under that sectii^n is reason- 
able and proper, •the High Court will noi 
interfere.— JN th% MatIrr of Imandi 
Khan • Vol. VIII. 399 

-j ’-^Act X.*of 1872), 

sections rf2l and gJg-ti-iBvidence—^ro’ 
eedure . — Where a person,* to whom an 
order has l^en issued under section 521 of 
the Coie"«of Criming Procedure, appears 
to show' gause agj'aintt such order, the 
f N&gistrate is bound to take #>vidence under, 
section 525 of the Code.— In the Matter 
OF Mohur Manoar ... Vol. Vlll, 431 

— ^ — * — •—(Act X. of 1872), 

sections 521,^523 and Obstruction 

to tkoeougkfare or public place-^ Jury, Duty 
of^ under secHon ^23 of •the Criminal^ Pro* 
Code-~^Juror, Removal <7/— I n 


Crlm. Pro. Code X. of 1872) {ctd,) 

order to give a Magistrate jurisdiction to 
direct the removal of an unlawful obs- 
tructjpn under* section 521 of the Code of 
Criiinnal Procedure, /he plage obstructed 
must# be a tljl)roug*hfare or 'p^ublio place; 
an^Vhere this is*disputed by thTe person 
on whom notice to remove the obstruction 
has bee^ served, the decision* of the ques- 
tion cannot be rtert-ed, under section 523, 
«to a jury. A Magisffate ought not, at the 
insta/ice of one part^, and behind ihc^uACk 
of the other« to cancel the appoinment of a 
juro|j, even ff such jufor be his own 
nominee — Chundbr Nath Sfn v. Ram 
I Dyal 6huttuck Vol. VI. 379 

I 1 p-(ActX ofi872)r 

section ^^O’—Possession—^Disp^te asVfia 
number oj plots lan^ — Procedure — 
Practice — A d^isp/ite , having arisen as 10 
^ the possession of 10^ plots of land, to which 
a claim to possession was made By th^ ryots 
of village A o»i the one hrtnd, and ny the 
ryots of village B on the other, *-he Magis- 
trate instituted*‘a proceeding under section 
530 of the Criminal Procedui* Code in 
respect of all the 109 |,jl«ts, but, huv^ing 
tdken evidence, dealt in his order wit?r 12 
only, directing that the rfots of villagt^-K 
should be kept in j^ssession. //^/<f**,that, 
it appearing that all the 109 plots were 
! covered by th? same^tate of circumstances, 
the Magistrate had ei^^rcised a sound dis- 
cretion in aiftivig as hedjd. — Azim Moli.ah 
V , Satoo Poramanick ' * ... Vol. X. 523 

— J — (Act X. of 1 872), 

section 550 — Prelminary proceeding 
bffore M agist mite — Dispute likely to give 
I rise to breach of peace — Jw,'isdict\c;ft~-^\t is 
not sufRcient to give Magistrate jurisdic- 
! lion under section 530 of the Code of 
Criminal Procedure V or him* to record in 
his final judgmept an opinion or piroceeding 
that it is probable that a breach of the 
peace will occur ^if proceeding^ under that 
section be not taken. — Damodur Bboyadur 
V . Shyamanund Dex ^ ... Vol, VIII. 514 

Is 

« 9 ectK[n 5$o— see Notice. Vol. Ill 551 

! ,, <Act X.*of 1872), 

section 530 — Proceeding 't^ be recorded 
under section 5J0 of Aqt A of t872-^Polue 
report, lnco\borqf ion of, in proceeding recor- 
ded by MagisAfjte — Possession fyolo 
far evidence of possession — Where ^action 
taken under section 530 of the Crimi- 
pal ProcedJ'e Code, the Magistrate recor- 
ded the folloi^ing statement—’* whereas, 
^from the police-report, a breach or the peaci, 
is probable ’—as the ground of Jiis proceed- 
ing under that section — Held that the pro- 
ceeding tlyis recorded *by the Magistrate 
was not in itself a sufficient cdmpliance 



hNDEX. 

% 




Crim. Pro. Codeu(Act X. of 1S72) {ctd.) > 

with the requiremertia of the section, which 1 
requites that the preceding shall state that j 
th^ Magi&ti'ate is satisfied that a dispute j 
likely to induce a bi^ach of the peact^xisted, | 
ind the ga^nd upon'whicft he is so satis-*j 
fied/ bill fhat the poHce-report refe^'^ed to* 
might be incor]^orated to show that a dis-J 
pute likely •to induce a breach o^the peace* 
existed, andlhat therr^ %/ere grounds upoir 
which the* Magistral might reasonably Jbe 
«li 4 isfied — Where ^h^re has been s^ibstan- 
tial evidence of possession^or a conflict of 
evidence on that questioif, the "Magistrate 
is justified in looking to the evidence of 
title in Corroboration of the ^idence of 
posseision. — in , the Matter * 0% Kali 
^Kkis'^o Thakur %. Golam Agi 
Ciio\VDWRY,,% , Vol. VIII, 245 

A • * 

— *(ActX. 0^1873), 


section 530 — JuA’idicHon Magisirede 
— Magistrate s duty to maintain decree V 
order of competent Cou^ — Land Regi^tra- 
iiojp aA, Order under to possession — 
"'Dispute"' — Breach of peace — Act X of 
1872, 3 ction 4gi — ^iCe princ^al that, 
♦vflere ther^ dias been a decree passed 
^between rival claimants tc^immoveable pro 
*perty, it is tlfb duty of the Magistrate to 
nfaintain such decreS, is applicable to order 
in proceedings und#rthe I^and Registration 
Act declaring a particular person in posses- 
sion. • Accordingly, where^ar^ order had 
been made u%der that Ac!, in the presence 
jof both parties,, and after evidence taken 
on both sides, declafing one of the parties to 
have proved posse'<sion, and entitled to have 
•his name registered, and pfentj^jug the c^nfir- 
malifll of tflit order, di «put5s arose as to the 
land in f^uestion, >? was heldy on the giound 
that, when the rights of the parties had been 
determined by a Competent Court, there 
w«s rfo longer a *' dilute within the 
meanmg of section 530 of the Code of 
’ Criqiinar Procedure, ftiat it v^as not com- 
petent to the Magistrate to take proceedings 
under tb^t sectioji ,The proper course for*! 
a Magistrate to pu^j^ue if the junsuccessful 
party does any act that 1»ay probably 

opcasign a breach of the peate# is fo take 
action* under ^cliofi 491 of the Code of 
Criminal •Procedure. — Gobind Chundkr 
■M oiTdA # Abdul Sayad and 

ATHERS eVol. VIII. 217 

• • • / 


Crim. Pro. Code (Act X. of 1872) (ctd.) 

the hauU as well as of the mouzah. The 
judgment debtor rej^sed to give up actual 
possessiiPn* of the haut, maintaining that 
tt was debutter property t»f which he was 
the shebait. A breach of th^ peace being 
imminenl^in consequence of the rival-claims, 
ptoedte^ngs were taken under section 530 
of the Criminal Prccadure Codd, and the 
Magistrate, fitiding that the judgment- 
debgor was in actual possession of the haut, 
made an order marataining him in such 
possession until ousted by a Civil Court. 
Held (setting* aside^ that order) that* the 
Magistrate had no power under section 530 
of the Criminal Procedure Code, to direct 
the judgment-debtor to • be retained in 
possession until ousted by Civil Court, b^t 
was boinid to see that Ihe possession, as 
given b^ the Nazir, was maintained, leaving 
it to thqidebtor to substsfhtiate his claim 
as shebait in a Civil Court The Court 
accordingly directed that the purchaser be 
re!>tored to possession, and tlvit the Magis- 
trate do see that he i^ kept in possession 
until ousted by due course of law. — In the 
Matter OF Chutraput SiNcvi. Vol V. 200 

-(Act X. of 1872), 


section 550 — Posiession under decree of 
Civil Court-— >Magistr ate ^ duty of ms to en- 
forcement of decree of Civil Court— Juris- 
diction of Magistrate — Where a decree has 
been passed by a Civil Court determining 
^the rights of the parties to a suit to Dis- 
puted land, it* is a* Magistrate’s duty to 
uphold that decree, and he can not as 
between such parties, proceed under sec- 
tion 530 of the Code of Crinr^inal Procedure 
to decide afresh upon the question of 
possession. Roy Mohan Roy v. Wise^ 16 
W. R. 24, and Raneegunffe Ceah Assoesa- 
lion V Hern Lall Ghatwal, 24 W. R. W7, 
follo\fed. — Bholi\nath Ghosr v. Mothoor 
Mundle .• Vol. VW. gi 6 

-(Act X. of 1872), 


• — (ActX. of 1873), 

section 530 — Possession, symbolical uhder 
decree of Civil Court, Effect^ of — Jurisiic- 
tioi — ^ certain mouzah having been sold 
'in executiou of a decree obtained upem a 
mortgage^ the purchaser claimed a right 
tinder the stle to a haut appurtenant to the 
mouzah, and was* put by the^azir oftbe 
Civil Cdurt into symbolical possession of 


sectien 530— see death of a party 
Vol II. 264 

of 1872). 


sections 550 and 535 — ^reaejf. of the peace, 
Proba^lity of—Enyiiry — There being no 
present dan^e^of a breach of the peace, the 
tact, that such a breach is likely to take 
place at* a futuroi time, will not justify a 
Magistrate in making^n ordeflr under sec- 
tion 530 of the OimTnal Pro^eHure (j^ode. 
The duty tof making an inquiry undof 
sectk>n 533 of the CnminaP Procedure Code 
should be deputed to a Magistrate, not a 
canungoe — Uma Jhurn Santra t>. Beni 
Madhub Roy ^ ... Vol VII. 352 

? (ActX.^f 1873), 

section 530 — Order under section of 
Act X. of 1872, to whom addressed— Penal 



is 
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Crim. Pro. Code (Act X, of 187a) {ctd ) 

Code {Act XLV. of i86o)\ section iBS, 
Conviction under-^Pnfictice -[n the ab- 
sence of evidence that an order urfjer sec- 
tion 530 of the *^CriminaI Procedure Code^ 
was in fact directed to the accused, he can- 
not legally he convicted under section 1881 
of the Indian Penal Code* for dish^tying i 
such orde/^ 0tta^re«-- Whet her an order | 
under section 530 can be dir€^ted to others ; 
than the unsuccessful party to the proceed- | 
ings un'der the section-';^ or whether such an | 
order could properly rbe directed to the 
pub*lic at largb, — In thb Matter op Nobo 
Kishore Chuckerbutty Vol. VII. 291 

N (Act X. of 1873), 

section 550 — Decree, Resistance to exe- 
cution of — Possession — Civil Procedure Code 
(Act X. of Chapter XIX. — A Criminal 

Court ought not to interfere in ca^es where 
a purchaser under a decree is resisted in 
getting actual possession of the property 
which he has .bought, the procedure to he 
adopted in such cases being that provided*' 
in Chapter XIX. of the Civil Procedure 
Code. — PRij^YAG Singh v. Fuzool 
Hossbin ! Vol. VI. zof' 

— (Act X. of 1872), 

section 530— -Par/iVs — Where there is a 
dispute likely to lead to a breach of the 
peace concerning land, and proceedings are J 
recorded and had under section 530 ot the . 
Criminal Procedure Code,^no order should | 
be made against one who is acting as the , 
servant of another person who claims to 
have possession of the land, unless,, that | 
other person ^ is made* a party to the pro- j 
ceedings— In the Matter of Jitbahan v. I 
Bansrup Dhobi Vol. VI. 193 | 

-S ^ (Act X, of 1872^, 

' sections 359 and ^530— see .Illegal 
Assembly ... ... * ... Vol. II. 62 

(Act X. of 187:*), 

section 530 — Order of Magistrate — Limi- 
ted possession — Ar Magistrate cannot under 
section 530, Code of Criminal Procedure, 
order that a pCrsori be kept in possession 
until he has reaped the crop standing on 
the ground, and thep th^t be shall give 
way to another. When there have bee® 
long pending disputes in »the Courts, he 
should detertnine who* was in ** peaceable 
possession^hen they commenced — In thb 
Matter Bunwa'^i Call Misser and 
(OTHERS Vol. 1. 136 

! — 1 (Act X. of 1873^, 

section ^^O^Proceeding based upon in- 
sufficient materials — y%irisdicti on — W here 
the proceeding Recorded l.y a Magistrate, 
Yind%r seotion 530 of the Crirhinal Proce- 
dure Qode, is bised on* materials which do 
not disclose suifeient ground for consider- 


Crim. Pro. Code (Ap^X. of 1872) (cfd.) 

ing that a breach of thd peace is imminent, 
an order calling upon the parties coiicerried 
in the dj-spute to attend in Court, and give 
in a written statement^! of their respective 
claims, *in respejfc of the fict ot^afctuai pos* 
*sessio,n‘"of the subject of disputlj, may tje 
^set aside as made without jurisdiction.— 
Chundbr' Madhub Ghuse * v. Jlggut 
Chunder Sbn ... Vol. IV. 483 

•‘'-(Act X.'of 187^^^, 

section 530 and 533 — i^ee Posses- 
sion • ..1 «. ... ... Vol. 111. 134 

(Act X, of 1872), 

section • 530 — Constructive Poksession— 
Possesfioti through ticcadars^ — Section 530 
pf the Code of Cr'immal Procedure Vo ntem,-^ 
plates disputes between, ownevs a s< well as 
occupiers. Per Jackson, 5" — V^here a 
zemindar has let his** larldit in farm, he, his 
furmers, and the occupying ryots, a*^e all, in 
their degree concerned in any di'^pute ho to 
> possession which ftiay arise, and they ought 
to be maintaifiei^ in possession ol the in- 
, terests which they severally enjoy. Suther- 
land V. Cf owdy^ 18 W. R. 1 1 , Empress 

V. Tf^akoor Doyal Singh, 1. L,» R^, 3 Cal. 3*5^0, 
I'ommented upo^;, as having gone too far.— 

I Harak Narain Singh v. ^Cuchmi Bux 
Roy T. ... Vol. V. ’387 

— -(Act X. of 1872), 

sections 530 and 4:531— see Actual 
Possessioif* • ... . ^... Vol. III. 94 

(Aqt X. of 1872),, 

section 531 — DoubtftA possession — section 
530— ^Interpretation of decree of Civil Court 
— T^e doub^ ujftn which a Magistrate carv 
act under sectibn 531, Code^of Ch^mnal 
Procedure, must arise from his irihbility to 
decide on evidence offered by the contend- 
ing parties as to their possession, and not 
on a doubt entertained wUhout such inquiry. 
A Magistrate, acting under section $^0^ 
cannot interpret thtt meaning of. a decree 
' of a Civil Court He ean determine only 
the fact of actual .possession. — In the 
Matter oe Raja ' I^elanund Singh, 
Bahadoor ♦ Vol. I. 273 

: .-(Act X. of 1 872), 

section 551 -—Possession — Attachment — 
Order of Magistrate — l,t U oi/ly when, 
after record i^ig 9 proceeding under sec- 
tion 530, Code obCriminal Procedure, and 
taking evidence, a Magistrate deriide.»*'thsit 
neither party is in possession or is unable 
to> satisfy fii'mself as to which party^is in 
j possession, that can, under seetjon 531, 
^tt&ch land in dispute. He is not compe- 
tent summarily to order attachment without 
su^h preliminary proceeding, s. — In the 
MATTBRrOP RaM SoONDARBB DbBBE 

Vol. I. 
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• 

Criminal ProretUi^^ Code (Act X. of 
•1872), section Dispute^, Nature of^- 
jurisdiction 0/ Magistrate ^ Declaratory 
Deerce — l-o*enable a Magiatrate to interfere 
in any tnatter under section 532 of i?P(; Code 

• of Criiniogfl^ Procedufe (Awit X. of 
thero nause be some sabst^Lial dispute in 
s<?me way necLS^itating such inlerierence. 
That seciionaoiiiy enables the Magistrate 
to prevent arbitrar3^ ii|terrupt»on, by any* 
person, of*Hghts actually enjoyed by t|>e 

• ny^lic or a person oi*class ot persons ; it 
does not enable him to make a purely 
declaratory decree — M a^h a*r a j a of 
Burdwan V, The Chairman* of th£ Dar- 

JRFLING •MUNICIPALI I'Y Vo*. IV. 324 

(Act X. of 1872), 

•^CtiOn 536 — Maintenance of child — 
opting* Of fuse ^cided — When a duly- 
, empoweted Magistrate has decided a matter 
. under section 556. \-0(fe of Criminal Pro- 
cedurcj by dismissing the application att|r 
hearing the evidence offered, the District 
Magibtr^e is not competent to entertain 
tha complaint de THE Matter 

OF Muss^mat Jamoti ... Vol 1.89 

T^-. (Act X. of 1872), 

section 536 — Moot a marriage under 

Matntnttance of Slf^a wife by Moota 
mfp'dage — Although^’ a bhia wife by moota 
marriapu is nut entitled by the Shia Law to 
maintenance, such*a witl is entitled to 
maintenance under the provisions of sec- 
tion 5 j 6 of the. Criminal Plocedure Code, 
Act X, of 1872. * Where a Shia husban*d 
'Ogives up the unfexpiTed portion of thejterm 
fixed by a moota marriage, he does not 
thereby terminate the rel^ionship oTdius* 
baifd iind wi^e — L undun Si^Skba v. Mirza 
■Kamar I^UDAR .• Vol. Xi. 237 

Criminal^ Proceedings, Institution 

^ of— -see Penal (Sode, section 2ii 

• ,* , . Vol. VII 1 233 

t'respass-T-see Penal Code 

%ecti^ 441 ... Vol. Xlil. 212 

Cross ,Crimln|il , Cas^, Procedure' 

in — see Proc^ure in .cross Cises 
^1. XIIl. 275 

Cross«examiifiitiofit Refusal of right 

of — Crimifi,ai Procedure Code {Act X. of 
* iS*l2'), seclions^ iSfy and 24g. — A, B, and C 
. b^ving been charged w^ witirder before 
. HF Magilfrate, two vakeel? presented their 
^akSutnannas, and applied to* be allow 
ed to. conduct the defencij^ of the ac-* 
cus|^d. The Magistrate refused permis- 
sion, a^d after recorcPlng the deposit- 
• tions of the witnesses committed the "a#- 
cused to -take their trial before the Ses- 
sion Court In Uie Court o| the Magis- 
trate the only material evideitce for the 
prosecuuQn was that of three witnesses, 


Ctoss-Examination \contd.) 

who, on *being* examined in the Sessions 
Court, deified aM knowledge of the facts 
y) which*they had deposed before the Ma- 
gistrate. Two of them denied having 
made the statements recorded, while the 
third ^ admitted the statements attributed 
to hin», blit ^Stirted they were false and 
made under pressure.* The Sessions Judge, 
disbelieving ftie statements made in his 
Court, thereupon under sectioi; 249 of the 
Code of Criminal J^ocedure (as amended 
by section 2o,of thi* Amending Act) ^sed 
the previous depoiutions as evidence in 
the case, and mainly upon these convicted 
the accused of murder and sentenced them 
to transpoitation for life*. Against this 
conviction and sentence the prisoners ap- 
pealed tb the High Court, on the ground 
that the previous depo-^itions Ought not to 
have beifn used as evidence in the case, as 
the Magistrate had refused to allow their 
pleaders to appear and cross-examine the 
witnesse-i who made the depositions. The 
High Court affirmed* the conviction and 
sentence — In ^hb matter of Dham 
Mundul and others .% Vol, VJ. 53 

• ^ of witnesses call- 

ed by the Court — The Court ought 
not to refuse* to allow the cross-examin- 
ation of a witness called by it. — In the 
matter op Grish Chundbr Talook- 
dar Vol. V. 364 

* • Depositions before 

the Magistrate — Discrepancies — In a trial 
before a Sessions Court, the attention of 
the Jury may be galled to discrepancies 
between the evidence given* by witnesses 
in such Court and that given before the 
committing Magistrate * vuithopt, the de- 
positions before the Magistrate bdfng pi4t 
in — Smprfss • ^. Haran Chunder 
Mittbr Vol. VI ^o 

by Court— Cnmi- 

nal Proce(^tre Code {Act X, of 1872)^ see^ 
tion 250— It is improper for the Court 
to cross- exarrrtne a grisoner^with the ap- 
parent object of convjcfi^g him out of 
his ou^n mouth of false statements, and 
so making him firejudice^ himself in 
Respect of matter with which he is 
charged .-^K.MPrtEss i>. Bbhari La-EI. 
Bose * V9I VI. 431 

^ — ..of witnesses by 

Court — Evidence Act (/. of 1872), *sec‘^ 
tions 138 and 165 — Per euritm — It was’ 
eot intended that, under section 165 of 
the Evidence Act, a Judge should hove 
power to cross-examine tlje witnesses for 
the prosec^tioi/; and as a general rble 
witnesses should be left by the Court to 
the pieaders to be* dealt with as laid down 
in section 138 jof the Act, it not being 
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Cross-Examination {contd,)^ \ 

the province of the Court to" examine 
witnesses unless the '‘pleaders on either 
side have omitted to put some ' material 
question or questions — In thS Matter .of 
Noor Bux Kazi, Shaikh Toyau, andJamir 
Mundlb Voh yil. 385 

^ ^-of accused— see 

Criminal Procedure, sections 289, 292, 
303 and 342 Vol. XIIIj, 358 

Culpable Homicide — see Indian Penal 
Code, section * 300, exceptions 

‘5 Vol. VII. 158 

■— see Indian Penal 

Code, (Act XLV. of i860) s. 300, 
Except. 5 Vol. IV. 285 

not amounting to 

murder — seegrievous hurt. Vol I. 141 

i see m-u r d e r 

Vol. II. 211 

Cumulative sentences — see Cri* 
minal Procedure Code, s 454. 

Vol VI J I. 390 

Custody of children under Hindu 

Law — see Penal Code, ss. 109 and 
363 ... . ... Vol. XI. 6 

for an offence — see Penal Code 

ss. 224 and 22 5A Vol. X. 290 

Custom— see Penal Code, s 494, con- 
viction under ... ... Vol. VII. 354 

Death of a party s, 5^0, Code of Cri- 
minal Procedure , — On the death of one 
of the persons concerned in a matter 
under section ^530, Cod«n of Criminal' Pro- 
cedure, just before those proceedings 
terminated in favour of that person and 
ar other, ♦^hough it would be more regular 
fer the' Magistrate to postpone the pro- 
ceedings and make his "representative a 
party' in his place, the proceedings are 
not necessarily bad since the death h^s 
prejudiced no one. — In the matter of 
Srekmutty Anondomoveb 

Debee ... ... ... Vol II. 264 

Execution of sentence of— Pro- 

baHe accident in execution — Sentence com- 
muted — Whefe the condition of the con- 
vict rendered it likely that, if he were 
hanged, decapitation would ensue, the 
sentence o'^ death, was commuted to one 
of transportation \ot , life. — Boodhoo 
VoLAHA... .Vol. II. 215 

Declaratory Decree— see Criminafi 
(^Procedure Code, (Act X. of 1872), 
s. 532 ... Vol. IV. 324 

't 

Dectee, Resistance to execution of— j 
sei;. Criminal Procedure Code (Art X. 
of 187a), s. 530 Vol. VJ, 193 


Defamatiop— fcflth — Onus^^lndiun 
Penal Code, s. 4gg — Act XV II I, of 1862, 

I j. 27.— In the mofussil, if an accused per- 
son is,, proved to have committed what 
^yPrima facie amounts ^0 defaipation, the 
j onus is>on him to show that his case comes 
I within' some one or more of tiie' general 
> exceptions to section 499’ of the Indian 
I Penal Code. Semble, that ir a man is 
!• tried for defamaticp In the ‘Original Cri< 
irinal Jurisdiction of^ the High Court, it 
‘will assumed that 'he acted in gsw.'- 
faith until the contrary is proved. Other- 
wise in the mofussil. Act XVIll. of 1862, 
s. 27, does not extend to^ the mofussil 
Courts. * R. V. Kikabhai Parbhudas, 9 
Bom. "H. C.’ R. 451. In T’ie matter of 
Proshad Pandah ... Voi III. 12,2 

f '* ** 

Delegation of Powers.- -see , Legis- 
lative Council,, pbwet of ... Vol. I. 16 1 

Deposition of dying person* as to 
cause of death — Dying declatuHon, 

Praf^f of — Evidence — Medical evidence , — 
In a capital sentence case referred to -the ' 
High Court, the only opinion of aJSurgeon 
as to th^ cause of death of the ^ecea‘«ed 
i which can be judicially considered is the 
' dpinton expressei by him under examina- 
tion as a witness. A statement made by 
! a dying person as to the cause of his deafh, 
j and recorded b) a Magistrate, cannot be 
treated as a deposition unless made in the 
presence o* t^e accused before the Ma- 
' g^strate exercising judicial jurisdiction, but 
must be proved in the ordinary way by» 
a p^son who heard it made — I n the 
MATJ'^R OF SAMIRUDDIN ... Vol. X. 11 

witness — see ^^Perjuiy^^ in 

respect of evide.^ce in la Civil 
Court .* ... Vol. VIII. 292 

deceased witness— see Evi- 
dence Act ss .32 and 33. Vol. ill. :j73 

Approver beforr com-^ 

milting Magistrate— " Cri- 
. mina! Procedure Code, ss 249 
and 349 ... ... Voi' VII. 66 

^-efore tiie Magistrate- 

see cross examination ... Vol. VI. 379 

Right to copies of— see 

Presidency Magistrates Aej, IV. of 
1877, s. 170 ... *... Vol, X. 190 

Discharge — se^ Penal Codess. .14 

407 and 498 ^VoL X. 8 

' Criminal Proceduie. Code, 

(X. of 1P72) s. 491 ... Vol. V 366 

— : — —by Magistrate of persons 
* sent in by Police— see summary 
Trial ... Vol.JI. 374 

— see Interpreta- 
tion Vol. III. 263 



Dtschars:e of acctJed, ordar for trial 
in case of improper— see Cri- 
•minal. .Procedure Code s. 297 

Vd. I. 83 

. \ • • 
Discrepanoies bet^eeif evidence in 
Seasidhs Court *and depositions 
before Magistrate** see cross-exa- 
mination^ ... VoTtVI. 379 

• 

Discretion* •of Magistrate— see Gnt- 
«i«vous hurt ... • t Vol.J. 141 

Court —see Evidenoe Act, (I. 

of 1872,) s/53 "Vol. IV. 504 

Dismissai of Complaint— 

under 9 . 9 f Bsnal C^de {Act XtA'\ of 

lS^O)-^Right of Complainant to be exa-^ 
minfd — A ch^ge burglary and thcfc 
having bden preferred ^gainst two persons, 
the Magistrate bcfoi^ wRom the cliarge 
was lai^, ‘after comparing the* petition o£ 
complaint with the pap^s sub pitted to 
him by ^he police, who h§d made *an 
linqwry and reported th^ charge to be 
false, directed, without Jiaving taken the 
exaqiination gf the complainant, Aiat the 
cdHs should be ^struck out, and that pfo* 
«c«ediogs bhou]j(l be instituted against the* 
complainant under St. 182 of the Indiau 
Penal C<jde. Proceedings were according- 
ly taken, and the d/mplal^ant wai ulti- 
mately tried aud found guilty of an offence 
under s". 211. //elJ, on apjaeal? that the 
proceedings had*b'een irregular and should* 
he quashed ; that t^je Magistrate should 
be directed to re open the inquiry into 
the charge of burglary and theft, 
ejfamjnigg the complainanf ^ tnd that, if 
after ftch exatninauon he should be of 
opinion th*at the cliarge was /alse, the 
appellant n^ght be« proceeded against j 
ynder s^zii of the Penll Code. — In thb ; 
MATfER 9.}' Biyogi liHAGurt Vol IV. 134 

V ^Complaint^Presidency Ma- 
gistrates Act' {IV, o/^S^7), ss,3J and 124 . — 
An order at disnii^alf^passRd by a Presi- 
dedey Magistrate undv s. 124 of«the Presi- 
dency Magistrates Act, does n%l operate 
as aq acqiiittal of the accused, £ftid is no 
legal impedim^ent* to *the institution of 
fresh proceedings by the presentation of 
a 'fresh complaint.-J-lN the matter of 
J.AiThoi^on .^V(A. VIII, 106 

— . — Complaint — see Criminal Pro- 
cedure Code, s. 147 ... Vgl. IV. 534 

1 — —Complaint in absence of 

. . comjhiaiaant— see Criminal PrQ- 
• cedure Code s. 247 ... Vol Xlll. 303 » 

complaint without exa- 
mination of witnesses of com» 
plainant— see Criminal Procedure 
Code, 8s. 147 and 470, Vol. VIII. 267 . 


Dismissal of ^arrant case on account 
of absence of complainant— see 

Crinunel Procedure Code s. 

• 259 .Vol. XIII. 408 

Disobedience to order bf Court— 

• see Qriminal Procedure Code ss, 521 
^ ah^526 Vol. JC. 193 

^unlawful order— see 

Criminal Procedure Code s. 
133 ^ ••• Vcd. X4I. 231 

Disputes to lantt— see Breach of the 
peace ... • Val. Xlll. }io 

Dispute as to a number of plots of 
land — see Criminal Procedure Code, 
section 530 ... *... Vol. X. 523 

• 

•likely to givetrise to breach 

of peace— see Criminal Procedure 
Code% section 530 ...* Vol. VIII 514 

see Criminal Procedure Code, 

section 530 Vpl. VIII. 217 

Nature of-*see Criminal Pro- 
cedure Code,* Act X. of 1877, section 
532 Vol. IV. 324 

cAstlnct offences — see Criminal Proce- 
dure Code, section 273... Vol. IJI. 51 1 

Distraint— see Penal Code, section 379 
Vol. VIII. 204 

Dewan— see Inquiry Vol. III. 87 

Divorce under M*ahomedan Law, 
effect of — see Presidency Magistrates 
Act (IV. of 1877) sections 234 and 235, 
Powers of Magisflrate, under. Vol. V. 21 

Doubtful possession — see Criminal Pro- 
cedure Code, sectioif 530 -and 531* 

* ^ Vol. T. 273^ 

Duty of Appellate Court— see Crimi- 
nal Procedure Code, section 22J 

• Vol. II 5fi 

• 

#■■■ Court under section 263 of 
Act X. of ^872 — ^ee Crmdnal Pro- 
cedure Code, section 283!* \^I. XI. 169 

t^ourt Jrying Criminal Ap- 

^ peal — see CnminaT Appeal." Vol. XI. 25 

Dying declarat|pn, Proof of— see 

Deposit i'>n of dyir^ person aarto cause 

of death ... ^ ... Vd. X. 11 

• • 

Enquiry by whom to be conducted— * 

se^Criminal Procedure Code* sections 

• 530 and 533 ... Vol. VII. 35^ 

— by Polled— see .Penal Code, 
section 2UI ^ Vol. VIII. 3J7 

Entry. in Official Public Book, .evl* 
dence of non-existence of— see 
Evidence Act section 35. Vol. VII. 356 
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Buropenn British subj^ct—see Crimi- 
nal Procedure Code, sections 72 and 

84 V9I. VI. 463 

— - I — I. ■ : II - , see Mutiiiy 

Act (4- Vic, Cap, 10) section ‘loi ' 
Vol. IV. 432 

Bvaslon of Stamp outy— sec Stamp 
Act (i. of 1879) sections 37 and 40 
Vol. X 365’ 

Bvidence Act ( 1 . of 1872), sections 

St 6 f S, 11, 14 — ^F.^idence, on criminal 
trial, of unontHcted acts >/ some nature 
as those charged — In a trial upon three 
specific charges of receiving illegal grati- 
fication from the firm of C. and Co., at T , 
in 1876, evidence of similar but unconnec- 
ted instances of receiving illegal^ gratifica- 
tions from the same firm at Tha.yetmyo in 
the years 1877 and 1878 was <.ffcred: Held 
that such evidence was inadmissible. Pet 
MiTTaR, y. — If the receipt of the several 
sums mentioned in the charges be consi- 
dered to have been proved by other 
dence, and if it were necessary to ascertain 
whether the accused received them as a 
motive for 'showing favour in the exercise 
of his official functions, the allcg< d trans- 
actions of 1877 and 1878 might be relevant 
under ^section 14 of the Evidence Act ; but 
they are not relevant for the purpose of 
establishing the fact of payment in 1876. — 
Emprkss Vt M. J. Vyapoorv Moodsliar 
Vol, VIII. IQl 

■ ■ ' ■ — — sections 2 1 , 

25, and 26 — Admission made by accused 
to police-officer before arrest, — An •.admis- 
sion, not bC;ing a confession of guilt, made 
by an accused person to a police-officer 
^before .arrest, is admissible in evidence — 

^ Empress v. DabeePekshad Vol. VIl. ^41 

— section 25— 

^Confession ton police-(ffcerk'^\}uder section 
25 of the Indian Evidence Act ( 1 . of 1672), 
a confession made to a police officer is in- 
admissible in e'l^idence, except so far as js 
provided ^y section 27.1 It is immaleiial 
whether sucji police-officer be the officer 
investigating the case— the lact that such 
person is 9 police-^'fficev invalidates a con- 
fession. — In the Matter of Hiran I^Iiya 

alias Abdool Wahid ' ... Vol. I, 21 
^ * 

•v— — ——section 32— 

Statem^ts by duee^sed as to cause of 
H heath, — Where the accused was charged 
with culpable homicide not amounting bo 
murder, the question was, whether ^ the 
deceased had died from the effects of a 
beating. Held that a statement by the^ 
'j^eceasedi that he had bVen ^beaten by the 
accuse, was admissible in evidence under 
section 32 of the Evidence Act, •without 
proof that, at the time of making the 
statement, the deceased was conscious of 


Evidence Act (I. of /S72) • 

any fatal effect of suc'h beating— E mpresi 
V. Blechvndkn * Vol. VJ. 27I 

^ sections $: 

and 33 — DeposSHcn deceased ^itnfsseS'^ 
“ substantial^ the iawe?*'— The de 
position of the complainant upon a charge 
of griev'dus hurt having beefi taken befon 
1 the Magistrate, th^ oomplainant died. Ir 
consequence of his dfath chai^'^s of murdei 
and culpable homic*da not amountingi^c 
murder 'were,« added before the Session: 
Judge. Held tnat the deposition of th< 
complainant before ' the Magistrate wa: 
admissible in evidence before thb Session: 
Court under section 33 of, the Evidence 
• Act. Per curiam. — By “the questions ir 
issue” referred to ip section 33 of the 
Evidence Act being rc^uirceh to .be “ subs 
tantiniJy the same,*^ it'js not intended that 
in a case where the person injured die: 
subsequently to^ the inquiry bett^e the 
Magistrate, his evidence is not to be usee 
before the Sfossions Court, because, ir 
consequence of his death, other charges are 
framed'’ against the accused. ^ ^ 

Tfce matter depends upon whether the 
evidence is ap plicable, although different 
consequences may follow 'irom the sam« 
act.— R o H L I A M A H T o V. Empress 
• k’ ' Vol. VIII. 272 

^ section 33— 

“ Incapable of giving evidence Discretion 
of Court , — The words “ itifapable of giving 
evidence” in section , 33 * of the Evider.v.. 
Act, I. of 1872, denote an incapacity of a 
pesVnanent, no^ of a temporary kind ; and 
where a wiPhess is proved to be j^ncrpable 
of giving evidence, gthe C^urt^ha# no dis- 
cretion 39 to admitting' his deposition. But 
where the absence .of a witness is casual 
or due to a temporary cause, lhe,.Court ha's 
such a discretioft “ if this presence cannot 
be obtained without an amoiua*’ of delay or 
expense which, under the ci^curri stances 
the Court con,siders unreasonable.* — In the 
Matter of Pyaris-All’ ... Vol. IV. 504 

section 33— 

Witness^ '^incapable of^ giving K'videncef 
Deposition 0/— To bring a case within 
section 33 of the Evidence Act, in order to 
admit a deposition of'a witness alleged to 
be unable^ to%^ttend by reason pi illness, it 
is not su,fficient that such witness ^bpiifd be 
'stated to be ill and confinedf to ihe house, 
but precis evidence should be required by 
the Court ast to the nature of the illness 
and the incapacity to attend, f^er Ponti- 
FDX and Field, yy. — The incapacity to 
give evidence contemplated by section 33 
of the f^vidence Act,4n our opinion, is not 
necessarily a permanent incapaoity. In the 
Matter of Pyari Lull, 4 C. L. R. 504, 





tf 


Evidence Act (l^f 1872) (co«W.)— 

doubted. — In the •NJatter of Asgur 
Hossein • Vol. VIII. 124 

• * * • 

■ 1 sectiJii 35—^ 

Official Puhlic Book^*Evidfnce of e^try in 1 
Official* ' Public Book~^Entry in Official \ 

Aiblic Book, Evidence of non existence o/^ \ and 6^-^Scie4CA, Evidence of books of — Ex* 


^;vldence Act {I, of 1871) {contd.)^ 

they affeot the tatter.— C hunder Sirjar v. 
Emiress ^ • ... Vol. VIII. 352 

-r^ection 54— 


see Misdirection 


.,Voi. Vf. 219 

-sections 57 


Indian PenU Code {Act XLV,*^f 1S60), 
sections ig2 and 466m-‘Jiabrication of falsi^ 
evidence — Eargery — Section 35 of the Evi- 
dtf^^ce Act, which {vrdvides “ that any entry 
in an official public book, ^vhich is duly 
made by a public servant ir^ the* execution 
of his duty, is* of itself a relevant fact,” 
does not^iakc the public book evidence to 
show 4hat a garjicular entry*ha5 not been 
• made in* it. Section 4(56 of the India% 
*renal Code is^not j/itended to apply to cases 
^ wliere a*publk; offidlr, or a person acting 
fora public office^, \fho€e duly it* is to 
make entries in a pAlic boo^, knowingly 
makes* a false entry, but to cases whtre a 
certificate or other docunSent is forged© by 
^sorpe unauthorized perscwi tvith a view to 
make it appear that it was duly issued by a 
public ollicer. The accused, in Oorder to 
scy?e an estatt: fcrom forfeiture, made a false 
, entry of rent received in a public book kept 
• by him for tHI purpose of informing the 
CoTlector as to the rents which had been 
paid iiflo the Coll#ctorat<i, and as to what 
estates the rents were in arrear, so that he 
might take steps *10 enforce^ payment, and 
was convicted #1:^ the Sessions Judge of aa 
^offence under flection 465 of the Indian 
Penal Code. Helct, on appeal, that* the 
accused ought properly to have been ^con- 
victed under section 19201 the Code* the 
prowTons oi*that section not being con- 
fined to Alse evidence to be used in judicial 
proceedings.— In the Matter *oi' Juggun 
, Lall... *... *. • ... Vol. VII. 3 s6 


perts — Under the prowsions of ttie penulti- 
mate paragraph of section 57 and of the 
first 4)roviso of section 60 of the Evidence 
Act, the Court referr^ to Taylbr’s Medical 
Jurisprudence with *seference to the effect 
likely to be caifsed by a sudden blow* on 
the abdomen.— In the Matter of Hatim. 

Vol. XII. 86 

—section 60— 

, section 49S 
Vol. XIII. 125 

•—section 91 — 

of evidence in 
. Vol. VIII 292 

section 105 

Private .Defence, Right cf 
• Vol. I. 62 

-Section 105 


see Penal Code, 


see Perjury in respect 
a Civil Court 


—sec Pr.vate Defence... Vol. XI. 232 

section 132 

—see False Evidence ... VoP II. 18 1 

sections 138 

cross-examination of 

Vol. VII. 38s 


and 1 65— see 
witnesses by Court 


Evidence — Judgment of Civil Court 
directing proiecution, inadmissible in evi- 
denc 9 in Criminal^ Court — Jury, Charge 
to — In a civil suit upon a kiStbundi bond, 
the Moonsiff, before whom the case was 
tried, was ot opinion thrat»the, sygnatur^ 
dn the bond were forgeries, and 4ie dis- 
missed the suit,*a^ the same time directing 


. a prosecution ^or forgery, and for using the 

-section 50 — j document as genuine, knowing it to 

Statmnen\ made in absence of accused — ! forged. At the trial by the Criminal 
Confessiorl—Xvi a cfbse of riot which resulted | Court, the judgment of 4he Moonsiff was 
in the death of .on«^ pers’bn and serious | admitted in e^ridence, and the substance 
injury to others from gun-shot wounds, the \ of his judgment referfec^to bj the Judge 
persons implicated were trftd together in his charge to the jury. ^Hel^ that the 
before Ihe Sessions Judge, who adopted the ; judgment of the^oo^siff was inadmissible 
followiag proredure*; He examined the I ir^ evidence. Oogan Chund6r Ghosb v, 
prisohers ^ene by one, requiring the others | the Empress*...* ... ... Vol. VII, 74 

*to withdraw from the Court until their j • . • 

Accuse^ person — AiT charge of 


r«specti>je turn for examin^ioH came round, 
' afid.^ j)rincipally upon statements thus 
oljtained ih their absence, he convicted .all 
the 'prisoners. Held that 4ho Sessions 
Judg^ had, in adopting^ such proceduf^, 
^ acted in*a manner directly opposed to fhe 
rule that no one should be condemned upon 
statements made in his absence, and there- 
fore that all statements thus made by any 
of the prisoners in the absence^of another 
must be put out of consideration so far as 


theft having been alaie# against A and B, 
process was i^issued against AT only, affid,^ 
upon Jiis being put upon Ms tsial, B, who 
httd not been arrested, was produced as a 
witness for the ^efence — Held that his 
evidence was admissible. v. Ashruff 

Sheik, 6 W. Rf Cr. 91, and Reg, v. 
Hanmantn, I. L. i Bom. 610 dis- 
tingull^hed. Mohesh Chundbk ICofam v. 
MmiBSH Chund^ Dass ... Vol. X. 553 





--.see Criminal ProcHu re Code, 

(Act X, of 1877), sections J22 and 546 

i'tl V. 2^8 

' ■ -Verdict of Jury when against 

the weight of — see Criminal Pro , 
cedure Code, section 263. Vjl XI. 169 

— — i‘— see Penal Code, section 494,'’ 
convictions under ..1 Vol. VII 354 

'I — --see Criminal appeal 

Vol. XI. 25 

— ^ — y-see DepositioFj of dying per- 

son as to cause of death ... Vol. X. 1 1 

—————see Criminal Procedure Code, 
sections 521 and 525 ... Vol. VIll. 431 

—see Criminal Procedure Cede 
section 359 Vol, VIII. 70 

irf proceedings; before 

Magistrate — Records of Offices subordi - 
note to Magistrate — Record of former pro’ 
ceedings befo 'e another Magistrate — A Ma; 
gistrate trying a cas*) is as much bound by 
strict rules of evidence as any Sessions 
Judge or CWil Court Where proceed- 
ings, which had already been taken agaioat 
the accused before another Magistrate, 
had been quashed, and a new trial directed, 
the Magistrate holding the second trial is j 
not justified in referring to the former 
record as a whole, but only to such portions 
of it as have been specially put in evidence 
before him In the Matter of Devi 
Dutt Vol. VII. 193 

———on criminal trial, oi un- 
connected acts of same nature as 
those charged — see Evidence Act 
sections 5, 6, 8,1 1, and 14 Vo). Vlll 152^ 

i of experts— see Criminal 

Procedure Code, sections 2S9, 292, 

^ .303 and 342 -Vol. Xin. 358 

— — see Criminal 

Procedure Code, section 119 
Vol. XI. 569 

— and of books 
of Sfience — see Evidence Act (I. of 
187a) sections 57 and ^o. Voi. XII. 86 

— of Entry in Official Peb- 

lic Book — see Evidence Act, section 
35 V ^ - Vol. VII. 356 

— •——of one prisoner against 

anotK)er tried jointly— see Cri- 
minal Peocedure Code ( Art X. of 
1872)8,553 VoI.V.r74 

u 

——Recorded, partly by one 

Magistrate and partly by ano- 
^ tiler — see Criminal Procedure Code 
(X. of 1872) iss, 329, ar\d 491 
Vol. IV. 4sa 


{evidence, to be mrded-see seci- 

I rity to keep the peace ... Vol. III. 72' 
not tinderstood by wit- 
nesses — sec Criminal Procedure 
Code sections 339 a* 5 d 340 Vol. Vll. 393 

Exaiti'inatior. of the Acc^lsed^Crirfe 

of Criminal Procedure {Act X. of 187 
section ^50— Under section 250 of the 
Code of Criminal Procedure, the Court 
may, from time to*^ tipie, at ^gy stage oi 
the case, examine the accused personally; 
but the Court is not competent to sul^ect 
the accu'-ed severe cross examination. 
The discretion given by tl.e law is not to 
be used., for the purpose of driving the 
accused to make statements criminating 
himself ; but on^y for the piirpose»^o^ ascer- 
'taining from the accueed hrjw he is ab-Ic 
to meet facts standingrM evidence against 
him, so that these f'iCts^ should riot stand 
against him ’ une?'plained — Virahuddra 

fjand I Mad! 199, quoted and followed.— 
In the Matter of C'HiNir.ASH "Ghosb 

. ^ ^^01.1.436 

' of Accused — 224 

and S4f^ Code o) Criminal Piocedure^ 
Ad.Titssion of accused — Conviction — fhC’ 
amination irr€(\ulaily recorded^K Magis- 
trate is competent, undef- section 224, 
Code of Criminal Procedure, to convieban 
accused persoo on h's admissiod of his 
commission of the imputed offence The 
legality of> a conviction so obtained does 
not depend on fhe regularity of the record 
of any examination aftervyards taken.— I^ 
THr Matter of Chummun Shaha. 

Vol. II. 317 

o’*" , 

^-y-of accuseji— of 

questions asked— Omission of Magishrate — 
The omission of a Magistrate to have 
recorded in the vernacular t,he questions 
asked in the examination of thi|t accused 
person does not. necessarily render that 
I examination inadmissible as evidence-r- 
Titu Mya ‘Vol.'l. p. 1 

^.-of Witness— see Inter- 
pretation *... ... Vol. Ill; 263 

Excpssiv^ Recognizance— sec .for- 
feiture of Recognizance Vol. 11-408 

Excise Act, VI i. (B. C,) 1878, 

sections 53, 60 -^Interpretation 

of Statutes^—UrJicensed Vendor ^Rule\of 
Board of Revenue — Revision^ ' Grounds 
for — A p6tson who is not a licensed I^endor 
under Act^ VII. (B. C.) of 1878 docs not 
>::ommit an offence by being in possession 
of a quantity '6f country spirit^ less than 
, 12 quarts, although that quantity may be 
more than the quantity authorize^ by the 
rjules of the Board of Revenue under the 
powers conferred on \it by section 13 of 
the Act. Bmpressy,Kala Lalon'^^ I. L. R , 



ir^EK. 


■ Excise Act VII. of 1878 (ctd.)— 

B Cal. 214, (S. C.)t 10 C. L. R. iss. 

followed. A necessity*.for altering a con- 
viction from one section to another for 
cognate offences when the accused Hlis not 
'been prejudiced by Sny ^ch erro^^ is no* 
sufficient' gtound for a reference to the 
court of Revision. — Empress v. Hhan 
ChunokrDiTy V0KXII.451 

1-^ sections 

I^^nd 61 ‘-‘Posses p(m of excise articles’^ 
Agent. — At the request of certain licensed 
excise dealers in Agra, to whbm l^uor was 
consigned frorfl Europe, i 4 ,*in Ca^utca, 
paid the aduty and landing chaoges, and 
was in the act of forwarding the iiqqor to 
.Agra, *w 4 en tie •liquor was seized in his 
l/bssessiqn, ar\d R charge laid against hinf 
of*bein^in t^e ^fssession of exciseable 

• liquor without a 4>as« ii^ contravcntjon of 
section 6i of Act Vll. (B. C.) of 187^^ 
A was convicted. Held that lire conviction 
was bad In the matter of Henry Kyte 

• . Vol. .XI. 427 

• • 

sections 

15 and ^(!H^Retail sale-~penala statute^ 
(^q^structiOn^o^ — Board of Revenue^ Orders 
t jlf, as to excise — Sectional of Act VII*. 

• of 187S must Jje construed strictly, 
Adcordingly the words •' the quantities 

. speciBefl in se:tior» 15" .in that section 
must betaken to contemplate the quantities 
actually mentionflj in sectiojj 1^, and not 
such quantities^ whether greater or smalles, 
^s the Board of .Revenue might, under any 
authority in it, specially fix upon. Qmrre 
— Whether the Board of Revenue^ has 
po^er specially to direct th§t any fx8ise- 
ableliAicle n^y be sold in greater or less 
quantity* by wholesale or retail than is 
specified in stetion 15 of Act Vll, (B. C.) 

. of 1878 — Emprf-ss Kola Lalang. 

• .. . • Vol.X 15s 

sections 

53 adid 5P — The^ licensed vendor, and not 
his servants, is liable, unde( section 59 of . 
the Exdise Act*(\^. B. C., of 1878), 
for contravention •of the ^t. — In the 
MATTER OF NOMULLU AkOND.*VoI. X[.4I6 

, • • see Opium 

Act (U of 1878) Vol. XIII. 336 

'Excise Officer, * Who is— see Act VlI. 
'• (B.JC*) of 1878, seAionl 41, 42 and 

• yolX 3^9 

Exciseable liquors, sale of— sec Act 

Vll. (B. C.) of 1878,"^ section 
• ^ * Vol. VIII. 152 

• Exercising Profession— see Act IV.*(B. 

C.) of 1876, section 77... Vol. XI. 357 

Expert Evidence — see Ciiminal Pro- 
cedareCode, section 119. Vol. XI. 569 


*9 

Cxpert, Evidence of— see Evidence Act 

* (i. of 1873) sections 57 and 60 

* * Vol. XII. 86 

• 

— ' ' — r** — see Criminal Pro- 

• cedure Cgde sections 289, 292, 303 and 

• 342 VfrI. Xlfi. 358 

^Extortion, Abetment of — see Abutment 
j of/xtortt<^* Vol. XI- 223 

Fabricating ^ of false evidence — sec 

Evidence Act, section 35 Vcl. VII. 356 

* , • • 

- " W-- ' sec 

Penal Code, sections 193 and 403 

• 'Vol. X.I87 

' ■ — see 

Penal Code, section 193. Vol X. 433 
Failure of Justie'e— see Retrial 

Vol. III. I3< 

False* charge — Preliminary inquiry — 
Section 2^1, Indian Penal Cede — Section 77/, 
Code of Criminal Procedure — A petition 
was presented to the Joint Magistrate charg- 
ing the police with having ^made a false 
Report of an investigation which they had 
been directed to /make at the instance of the 
petiiioner. The Joint Magistrate, after 
jading the police report, rejected the peti- 
tion, and directed the petitioner to be pro- 
secuted under section 211 of the Indian 
Penal Code fo*r having made a false^harge ; 
Held that the Joint Magistrate should not 
have made the order without first instituting 
an inquiry into the truth of the complaint, 
auch as is required Jjy section 471 of the 
Code of Criminal Procedure. — Queen v. 
Gour Mohun Singh (16 W. R. 44) and in 
the Matter of Sayttd Nissar H ossein (25 
W. R. 10) considered. — In the Matter of 

Choolhaib Telke Vol. II. 315 

- — Sectitnm2 1 1 f^Pfnal Coeig 

-^Order of discharge in original complaint-^ 
When mprosecutiZn^ for false complaint may 
be insiituted^^ Magistrate is not cum yc- 
lept to discharge the accused in a warrant- 
case, and order the complainant to be pro- 
secuted for*making a faUe complaint, until 
he has examined all the witnesses cited by 
the complainant — In Ma’Pter of Gan- 

Goo Singh and others •... Vol. II. 389 

9 a^c Penal Code, sections 

, i82and;2it Vol. VII. 382 

■ see PenaUCode, section 

21 1 ... ... Vq^. VII. 467 

Penal Code, section 

21 1 Vol. VIII. 21^^ 

■ see Penal Cfode, section 

^ 211 Vol. VIII. ,233 

2 . before Police— sec 

Penal Godef section 21 1. Vol Vlll^isS 

■ * ——see 

^enal Code, section 21 1. Vol. VTII. 265 



IIVVJLfi. 


iO 

False Charge before Police — see 
^Wtioa 21 u Vol.^ VIII. 589 

see 

Penal Code, section 2ii. VfilnVIlI. 3^7 

False DeposUloh — see Pchal Code, .set-, 
lions 19^, 199. 467 and 471. Vol. VIL 536, 

" ■ ' ■■■ Document — see ,*X^od2, sec- 
tions 463 and 4^4 ... Vcl. VlII. 572"*' 

— Evidence — Section' Indian Pe- ' 
ttal Code-^Witness criminating himrclf — 
Evidence Act /. of id'jz, section J32 — Al- 
though a person une!er examination as a 
witness is bo*und by his aftirmation to tell 
the truth, if he is examined cn a point on 
which he is likely to criminate himself, his 
position should^ be explained to him by the 
Magistrate, as otherwise he may be induced, 
through ignorance of the state of the law, to 
deny the existence of f icts for fear of penal 
consequences. 'Although wiihou. such a 
warning he may make a false denial, and 
thereby become guilty cf the offence of 
intentionally'* giving false evidence, hi? 
offence Will not be.deserving of severe pu- 
nishment — Jaddoonath Durr. Vol. II. 181 

evidence given before a police- 

officer — see Penal Code, sections 191 
and 193 Vol. VIII. 236 

information— see Penal Code, sec- 
tion 201 Vol, VIII. 207 

Fine — see Criminal Procedure Code, sec 

tion 308 Vol. III. 4Q4 

see Cattle Trespas Act. Vol II. 507 

Forfeiture — see Recognizance. Vol. I. 134 

of Recognizance— 

S02, Code of Criminal Procedure — Excessive 
amount — High Court as Court zf Revision — 
^ower of Govevnhient. — The High Couj-t, 
ps a €ourt of Revision, has no power to 
reduce the amount of a •^recognizance that 
may< have been forfeited. The Magistrate 
of the District should, in such a case, ad- 
dress Government — Nilmadhub^ Ghoshal, 19 
W R. I, cited » and followed. — In tub, 
Matter of Noou-ool-Huk* and another 

Vol. II. 408 

— , Of 'Recognizance— see Recog- 

nizance, Forfeitqre of, ... Vol. III. 406 

Forged document— Code [Act 
XLV. of iSOq), section 47)1 — Jnr.y, Charge 
Where the accused were 
charged, under sect^pn ^471 of the Penal 
Code, with Waving, in a suit brought against 
^ them by th^ vendee of their sister to recover 
possession of certain property acquired ()y 
hciT by right of inheritance from her father, 
fraudulently and dishdhestly used a forged 
document as genuine, knowing or having 
rea&on to believe it to be a forged docu- 
ment, ,it appeared that the accused were in 
possession of the property, and that the 


Forged docvimenijiapnid,)^ 
document in quesUdh purported to be a 
deed of gift from tlieir father It was prov- 
ed the endorsement of registration 
which, appeared in tWe document was a 
forgery. In Ijis charge to the Jury, the 
Ses!?,fons Judge omitted to deal with |he 
fact of the accused being in possession of 
the property. He also directed that the 
rcgistration-er.dor^etn'ent having been prov- 
ed to be a forgery, itf was for The accused 
persoGS to establish the genuineness ot Che 
documen^^ Held that it was not sufficient 
for the Jury^ nierely to deicide on the evi- 
dence whether the document was forgery, 
and whether the accused knew it was a for- 
gery When they ijsed it, but ^it was ^further 
(necessary for the Jury to decide whetbar 
the document had be^;» us&l fraudulently 
and dishonestly. ffehL also, thafi the Ses- 
sions'Judgc, in o‘mitti,ng to deal with the 
j^act of the -possession of the accused, and 
in throwing the orus of proving the gfenuine- 
nei»s of the document upon them, . had mis- 
directed the Jbry. — Khokshed KaZi ‘if. 
Empress ... Vol., VlII. $42 

— witeki used tiw- 

* dulentlyTTsee Criminal Procedure 
Code, section 263 Vol. XI. 169 

Forgery— see Evidence Act, section’ 35 
. •• Vol.VlI. 356 

see Penal Qode, sections 193, 

199, 4^7 «.nd 471 Vol. Vll. 536 

see Penal Code, sections 463 an^ 

, 464 ... Vol. VIII. 572 

1 see Penal Code, section 463 

>. . • ^ Vol^X, 1&4 

Fraudulent use of ferged doonment— 

see Criminal Procedure Code, section 
263 ... , ..T ... Vcl. XI. 169 

General transfer of Criminal cases — 

see Criminal Procedure (,'ode, section 
4S ' X. 239 

Oood Behaylour, security for— see 

Criminal Procediire *Code, section 5^9 

\ » Vol. 1.9s 

— — FaitJi-'-see Defamation. ..VoL HI. 122 

Government, Application to— see For- 
feiture of Recognizance ...'Vol. II. 408 

j- Authority of orders y.f, 

as to thes^Criminal Jurisdiction 
of the Tributary MehalS!— see 
' Tributary Mehals ... Vol. IX 93 

Grievous H urt — Homicide — Discretion 

of Magistrate — Cbmmitment ordered — Con- 
fficHon set Where death has result- 

ed from a violent attack, the Magistrate is 
bo^nd to commit to the Court of Session, 
on a charge of culgabbi homicide not 
' amounting to murder. Conviction of griev- 



3 ^ 


iMex. 


Grievous Hurt 

ous hurt is contrary t<f Ja^w. — In the Matter 
OF . Gopin/\th Shaha and another 

VoJ^I. 141 

'Guardlan^ip oi* • Children under* 
HindUiLaw— sec I'ena^ Code sections 

• 109 and 363- Vol. XI. 6 

Guilty, PIda of, what— see •Criminal 
Procedure Ooda^ section 237* 

•• • Vol VIII 4V 

H%hti Removal of, to a distance— see 

Criminal Procedure 

1872, sectian 518 ..f Vol IV. 410 

High Coarts Act — section is — bttctraor di- 
nary powers ofjii^h Court — Right^of (^ppeal 
in ordirthry course ^ — When there is the 
right of* appeal provided by law, the Higlf 
, Court wjll not exfrcisc its extraorSinary 
powers under section oi the High Courts 
Act — all other reraetties provided by lav 
must *be first exhausted.— Rajcoomar 

Singh v. DinoNaih Ghirttuck. Vol. I. 352. 

•High Court — Code of Criminal Procedure^ 
Section ajj — Verdict of^a Jury -^Contrary 
finciing ^ High Court on the factf — A ma- 
jfiiityof the jurflrs (four out of five) acquitted 
•lihe prisoner on a charge ofaattempt to conr* 
rn It* rape Ine Serious Judge disagreed 

with that verdict, and referred the case to 
the Hign Court unc^r seclion 263 of the 
Code of Crimina^Procedure, because, in his 
opinion, the offence chargej wan proved 
The High CdhFt found that the evidence 
^or the prosecution was fully worthy of belief 
and consistent with probabilities, and*sen- 
tenced the prisoner.— In the Matt^ of 
Tiujc^dhakke Vol. fl. I 

'-———•—jee Verdict of jury. Vol I. 275 

——-Jurisdiction of— see Legislative 
. Councils, Powers of* ... Voi I. 161 

• • 

— k~— Pow#r of •Revision of — see 
• CrinrMnsl Procedurg Code, sections 518 
Slid Vol I S'i 

—-i— Power ^f, in ease of improper* 
discharge — see^ Criminal ^ Procedure 
Code, Section 297 ... »V.. Vol I. 83 

* P^wer to reduce* Bail — see 
FiJrfeitute of Recognizance. Vol IL 408 

. - ■ graciice of, as to revision In 

^ case of acquittals— jee (^riiiiinal Proce- 

• dufti Code, section 21^7.., Vol Vil. 142 

Re visional juriscfiction of, in 
Criminal matters— see C'l^minal Proce- 
«dure Code, section 296 ... Vol X.* 14 

* ' lllegiA Assembly — Section 530, Code of 
Criminal Proct^dure — Order of Civil Courfi-^ 
Seclion 141, Indian Penal Code^Illegal 
assembly — Refusai of Magistrate to sutmnon 
witnesses for the defence ^Section 359, Code 


* 

Illegal Assembly {contd.)-* 

of Criminal Procedure . — When the conten- 
ding parties are admittedly in joint posses- 
sion of cettlin premises a Magistiate, under 
sfetion Sjoofmthe Code of Oriminal Proce- 
dure, cannot determine whethet oneof them 
fis at liberty to make use of the land in- such a 
^ mann^r^s lo cause annoyance to another and 
against his will. Suoh a mattei^is beyond 
his jurisdiction? Any order passed under sec- 
tion ^30 ceises to have effect when the 
party aggrieved by it ’obtains an* order from 
the Civil Court (fgclaring his rights as 
against such oilier. It is nof intendeef by 
section 359 of the Code of Criminal Proc- 
edure that a Magistrate should enquire 
generally into the nature of 4 he defence, and 
then to consider whether he should abso- 
lutely abstain from sumiponing the whofe 
of the witnesses cited by the accused; but 
that, wh#n the Magistratfc considers that 
any paiticular witness is included for the 
purpose of vexation or delay, he should 
^exercise his judgment, and enijuire whether 
such witness is material. The nature of the 
offences defined* in sections 141 and 425, 
Indian Penal Code, discusser^ — Raicoomar 
ftiNGH AND another, PETflONERS. Vol II. 62 

Omission — see Abetment of extor- 
tion *. Vol.*XI. 223 

Imprisonment, Sentence of— see 

Penal Code, section 193 ... Vol. III. 527 

• —on* non-payment of 

fine — see Cattle Trespass Act. * 
Vol. II. 507 

• 

Inference from lion-calling of Wit- 
nesses by Prosecution.— see 

Charge to jury ... , ... Vol. X. 151 

• • . . * 

Information— see inquiry ... Vot. III. S7 

• • 

Injunction,* Disobedience to— see 

• Penal Code, s. 188 ... Vol. VII. 330 

*—10 public- -see Criminal Pro- 
cedure Cgde s. 133* ... Vol. Xli. 231 

1 n q U i ry — Agent — In/orm^tiin — Dewan — 
Kazan^hi^^Code of Criminal* Procedure, 
sr,(jO, 20O — OJfence^ln aq inquiry, such 
I as is contepipfaUd by s. 206 of the Code 
of Criminal Prticedure, it is necessary that 
the accused should have e cl^r statement 
made to him: (1) ^That he is^^bout to be 
put upon his friai; and What^ the 
offence is oP which he is gharged. Queers, 
—•Whether a Dewan or a Kazanchi is an 
agent within the meaning of s. 90 of the 
Code of Criminal Procedure ; and, if so, 
whether he is^ bound to* give any infor- 
mation e^ftept in the case of sudden or 
unnatural death— In the matter of 
Acharjbb Lall ... ... Vol. III. 87 





Inquiry, Preliminary— see Penal Code 
S5. 191 a'ld 193 ... Vol.jVlII, 236 

——see ludicial Proceeding 

Vu. HI. 59 

Insolvent Act— (// and 12 Via., c. 21), 
s. 13 — Proteaion O/der — Presidency Ma- 
gistrates Act {IV. 0/ s. 2'3^-^ain- 

tenanct, Arrears of whether a '^'debt or* 
liability f — Under a prelection order 
granted by the Insolvent Court under 
8 13 oi the Insolvent Act (11 and 12 Viet., 
c. 21), an insolvenr! ms protected from 
arrest or imprisoonnent ^in respect of 
arrears due for maintenance ordered by 
a Presidency Megistrate under s. 234 of 
Act IV. of l^^7% when such arrears have 
been included in his schedule. Queere ^ — 
V/hether the protection applies to arrears 
of maintenance accruing due subsequently 
to the making ,of the schedule.— Tokek 
Bibbe V. Abdool Khan ... Vol. V, 458 

Inspection of books, the subject of 
charge of theft — Statement of accused. 
Refusal of Court to take.-^^o far as it may 
be necessary for the purposes of the trial, 
when books ^re the subject of a charge 
of theft, the accused is entitled to inspec« 
tion of the books. It is not competent to 
the Court in a criminal trial to refuse to 
allow the accused to make a statement — 
In the matter oi< Abdul Guffoor 

Vol. X. 54 

Intention— see Stamp Act (i. of 1879)* 
ss. 37 and 40 Vol. X. 365 

— —to injure— see Penal Code 
s 463 Vol. X» 184 

Interest of Judge —see Magistrate, Dis- 
qualifying interest of ... Vol. iX. 193 

Interpretation— Vases-^Act X, 
of' 1872)' s. 2g6 — Discharge, of Accused^ 
Witness — Examination of heitness-^R^ivival 
of Proleedings . — In s 296 o^ the Code of 
Criminal Procedure, “ Sessions Case^" 
mean cases exclusively triable by a Court 
of Session. Whele the Deputy Magis- 
trate dischargees an accused person without 
having examined the principal witness 
in the case, ‘"his order is bad, and the Dis- 
trict Magistratf^ is corvpeteiit to revive the 
proceedings. Empress v Donelly 1 . L. R\ 

2 Cal 401; pited and fdilowed. — Ishun 
Chunobr ^urmokar V . Hurry Doyal 
Kurmokar, ^ Vol. III. 263 

— 2 ^of fiscal statutes— see 

Stamp Act?' (1. of 1879) ss. . 37, 
40 ... ... ... Vcl. X. 36y 

—————of statbtes— see Excise 
Act VII. (it. C.) of iif78, ,ss, 53, 60 

dhd 6r Vol. XIl. 451 

. ” 
Intervenor— see notice ... Vol. ill, 551 


Investigation of xAarge made be* 
fore Police. — Penal Code s. 
211 ... , Vol, Vlll. 289 

— ■ see Judicial Proceeding 

. , /Vol. III. 59 

Irrejgularity— see committaP to 'Sessions 
Court ... Vol. IV. 338 

* see Criminal Procedure Code, 

s. 446 ... ... 'yol. Vll. 143 

of Critii<’nal Proceedlnc^ 

—see Criminal Procedure Code ss. 283, 
S30 a.id 55 i Vol. XII. 221 

^ in Criminal Proceedings 

— set Criminal Procedure Code 9. 195 
i37 • *Vol. jlfKI. 1 17 

« — In Criminal proceedings 

-^ee Criminal (>»Proc^cdure Code, 
ss. 310 (a) and 537 . ... Vol XlII. no 

-I — ——see Pen^l Code, section 441 
* Vol. XHl. 213 

If' 

— I in proceedings by, reason 

of interest of Judge— see Magistvate,*' 

Disqualilying t^terest of Voli»lX. 193 

in trial— see^Griminal Prg- 

'cedure Code (Act X. of 1872) secti6ns 
250 and 26^ ... .fi Vol VI. 52k 

■ - - see Penal Cede, sections 1 14, 

37fii 497 49^ Vol. X. 8 

Issue substantially (he same ’’—see 
Evidenlre wAct, sections 32 and 33 
'Vol. Vm. 273 

Joinder of Charges^ -Code of Criminal 
Procedure, section 453 ^Several offences Com- 
mit h,U-~S^ci\on of the Code ot Crimi 

nal Procedure is not to be ♦:onstruj"i as 
meaning that, no matter^now many offences 
of the same kind a man may commit within 
one year, he may« not be prdsecuted for 
more than three. ^ He may be separately 
tried for other offences. *’1 n The Matter 
OK Ram Manikya CH[;ckROi\^ukrY 

Vol, I 478 

Joint Pine — see Cru/vina^ Proced&re Code 
section 3^08 ... i ... Vol. III. 404 

Judg&> interest of— see Magistrate, Dis- 
qualifying interest of «... Vol. fX. 193 

Judgment of Civil Court olirecting 
prosecution inadmissible In Evi- 
dence ini Criminal Courts— see Evi; 
dence ... Vol.^VlJ^. '/zj 

Judicial proceeding — Investigation — 
Inquiry Unnatural Death-~^M agistrate—~ 
Code of Criminal Procedure, sectio^f £$5 — 
Aqjt X. of 1872, section 135 — When, under 
the provisions of the Code of C;iminal 
Pro9edure, section 135, a Joint Magistrate 
has held ap inquiry and made a report to 
the Magistrate of the Ilistrict, the High 
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)lNDEX.^ 


Judicial Proce#dioji: (conti,)-— 

Court has no poweifto send for that report, 
as, it forties no part Of a judicial proceed* 
ing.— tIn* The Matter of Troilokho 
Nath Biswas .*• * •«.# « ... Voh Hi. 59 

Jurisdiction--*?' hii^d^ class Pt^ers — * 
Second-class Powers — Magistrate — Code of^ 
Criminal Procedure, section zo %, — On the 
22nd of Majf^ SS78, » Qtputy Magistrate, in« 
vested with ^rd-classupowers only, senteneed 
^accused person to' three months’, impri- 
sonment under section 417 of the Penal 
Code, thus exercising tind-class powers. 
On appeal, th^ Magistrate, on the t8th of j 
June, arPhulled the sentence and*directed a 
new tjial, unc^^r ^section 284 Of the Code of 
. Criminal Procedure. On*the 26th of Jur)^ 
*{he Gcwerniaent Jssued a notification, in- 
vesting • the •Depufy Magistrate with 2nd- 
class powers, to take Effect from th^ 25th 
of March to the 3isf of Maj^ 1878 . — liefd 
that the notification did not render tlie 
Magistrate’s order illegal, as the Defiuty 
^ M^istrlle had no jurisdiction to exercise 
2nd-class powers on the 22nd of May. — 
In ThbP Matter OF*MussMur Surgee 
• Vol. IIU28JI 

• , — — ^ee Summary^rial Vol. I. 434 

■ ,see Bench of Magistrates 

♦ • Vol 11 . 263 

-——•—see* Cattle Tr^pass Act 
^ . • Vol. II. 507 

— -—see Penal Code sections, 206, 

209 Vol. II? 5*5 

•- 

— —see Notice '.^.♦Vol. Ill, 551 

— " T il AVigistrate^see Crimi- 
nal Procedure Code (Act X. of 1872) 
Seciioii53a , ... Vol. IV. 324 

* — ^ — S— see Qiminai Procedure Code 

(A&l X. of 1872), section 518 
• : • Vol. IV. 410 

m 

see Criminal Procedure Code 
■ (Act* X. olf *1872) section 530. 

• Vol. IV. 483 

# • 

of ^aelstrate— see Indian 
Penal Code (Acr XLV. of i860) sec- 
tions ^,96 agd 471 ... Vol. VI. 118 

»j r" ’ . ■ ' Waiver od^ssse Criminal 

. *• 'Procedure Code, sections 72 and 84 — 

• • Vol. VI. 463 

" Of Presidenc/^ Magi^- 

trates.^see Act XIV. of 1865, sec- 
, • tton#a, 11 and ai ... Vol. VH. 

— of Court to sanction off- 

onces under sections 191 and 193 
of Pe/ial Code.see Criminal*PJOcedure 
Code, section 46S ••• Vol. VII. 330 

CCqpiinal.] 


Jurisdiction — see Criminal Procedure 
Code, Sections 339 a? d 340 
Vol Vll 411 

. ■ I, --—of MaglstMlte.— see Crimi- 
• nal Procedure Code, •section 530— 
Vol, VI i 516 


A t. , 

F^lrocedure 


Cede, 


—sec Criminal 
section 530 
Vol. Vlll. 317 


— see Criminal Precedifre Code, 

section 530 ... Vol. Vlll. 514 

(Criminal) of*5uperii7ten- 

dent of Tributary Mehals— see 
Tributary Mehals ... Vol. IX. 93 

— Commitment without— 

see Commitment without Jurisdiction 
Vol. XI. 55 

— 0# Magisfirates— see Cri- 

minal Procedure Code, sections 30, 34 
and 209 Vol. Xlil. 375 

in Case of Dispute as to 

land— see Breach of the peace 
• Vol. XIII 410 


Juror, Removal of— see Criminal Proce- 
• dure Code, sections, 521, 523 and 53a 

Voi. VI. 379 

Jury — see vbrdict of jury ... Vol. I 275 
—Application for— see order to 

open Road •99 ••• Vol ii. 509 

•— — Verdict.of.— gee Criminal Procedure 
Code, section 457 ... Vol. VI. 349 * 

— Duty of — under section 533 of the 

Criminal Procedure Code, see Criminal 
Procedure Code, sections 521, 523 

and 53a Vol. VI. 379 

———Charge to— secT E v*i d e n iTe 

, Vol. VII. 7% 

• • 

y— -see Forged docament 

^ Vol. VIII 542 

see charge to jury ... Vol. X. 15 1 

• « 

constitution of— see Criminal 

Procedure Code, *8Cption^ 521 and 526 
• Yol X. 193 

When (fourtimay interrogate— 

• see Ciirainal Procedure Code, section 
263 ••• •Vol. XI 169 


Verdict of,* whetbe/ against 

weight of Svitlence— ^ee Criminal 
Procedure Code, section 263* 
. • Vbl XI. 169 


— charge to — see Refreshing mcnoo* 
ry ... t.P •.« Vol. Xlf. 233 

# * 

— Procedure In case of verdicbof, 
not being unanimous— see ^Crimi- 
nal Procedure Code, sections 289, 292, 
303 and 34a • ... Vol. Xill. 358 

o. U 
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Justice Peace, Interest of— s€e 

Magistrate, Disqualifyiug imercst cf 
V- 1 . IX 193 

Kajanchl>~see Inquiry ... Vol. Ill 87^ 
Kidnapping'— see Penal Code, sections 
109 and 363 ... ... Vol. XI. 6 

Labourer— see Act XllJ. of : 859,*’ sec- 
tion 2' Vol VIII. 2S4 

Lani in dispute, AttachWnt of by 
order of Ma^strate— see Crin^jnal 
Procedure Code, seel ion 53 1 
. . , Vol I. fc6 

-Registration Act, Order under, 

as to possession — see Criminal 
Procedure Code section *^30 
Vol.Vlll. 217 

Lawful Guardian of child— see Penal 
Code, sections 109 and 363 Vcl XI. 6 
Legal Rementbrancer — see Ciiminal 
Procedure Code, section 333 
Vol I I 93 

Legislative • Councils, Powers of — ^ 

Absolute and limited — Delegation — Act 
XKIL of — held per 'Curiam : — The 
High Court w competent and bound to 
determiue wluther the Legislature, in pass-* 
i ng an Act, has acted \^i hin its leg'timste 
powers 'The G jvernor General in Council 
could, in the exercise of his I gislative 
powers, have removed the district of the j 
Cos yah and Jynteeah flillsfiom the juris i 
diction of the High Court Der J \cksos j 
AlNSLtE MaRKRY and \rth C.‘ 

f., Macphbkson and Pontjfkx 7 y. (dis- 
scntingi: — The notification of the Lieuten- 
ant Governor, ii-su?d unfter authority o'l Act 
XXII. of 1869, j'ection 9 could not hive 
the effect of putting an end to the jurisdic 
ti«a of the.iligh Court in the Cassyah and 
Ji,’nteeah Hills that jurisdiction is now the 
same, as it was before th? ‘notification was 
issued by the Lieutenant-Gi'vernor Per 
Garth C. 7., Macphprson and Pontiki/x 
7.7. contra \ — Act XXII. of 1869 was a law 
which the LegislaPjre were justified in pass- 
ing, and which did, in conjunction with the 
notification 'whjcb “was made u-der it, 
effectually .. rernove the district of the 
Cossyah Jynteeah fro^ the jurisdiction 
of the High Court. jPervi.^RTH, C. 9 ^ 

The view which the Judj^jcs took of the 
powers of the Indian Legislature in the 
CISC of ^tdde V Tiir^iny Churn Bane rjee, 
{2\vlor and fiell^ 30r\ 4T/) has been sinc^ 
^virtually disregarded by the hegisl iture it 
self, and overruled by the Imperial Rarli i- 
iner.t by the constiuction which they have 
pu^ upon the Act of if33- The Q'leen v. 
Mares, 22 W R 54; 14 ILL R, 106; and 
/-I the mat er of Peda ftossein, I. L. R 
J Cal. 431, referred io — Bura H \NGSbH 
ANP Bosk Singh v. Tub Q d e e n 

Vol. I 161 


Liability of Masted for acts' of sef* 
vant.— see Act XH. of 1875, section 
22 Vol. XII. 5-08 

5 = — of Master lor servant’s 

breach qC Orium license— see 
• Opium Act (1 cf 1878) VoLXlll. 336 

of Master for act of ser- 
vant — see Opium Act ( 1 . of 1878) 
sectitn 9 ... Vol. XL 464 

License, Breach of.— §ce Act VII (B C.)^ 
of 1878, sections 41, 42 and ’;^9^ 

* Vol X. 3«9 

for trades or professions-— 

see hiagi trate, Di:»qualifying interest 
of-^ ^ ,^,Vol IX. 193 

-i- holder, Liability of servanti: 

of. — see Act VII. |J 3 . C^) 1S78, se,c- 
tions 4 t: , 42 ard ^9 ... ‘'Vol.' X. 3^*9 

‘‘-Like offence” under section 74 of 
Act VII.‘(B C> 1878.— see Ac;* Vil. 

C ) of 1H78, sections 9, 58 and 74 
Vol.^VlII 2S0 

Limitation as to withdrawal of 
pardon to accomplice — st e Crinii- 
i.al Procedure Code, • section 345 
’ • ^ Vol X. 369, 

I Limited possesslo^f, order of— ‘^re 
I Criminal Procedure Code, sect, 'on 530 
1 ‘ " Vol I 136 

Local enquinj^ witlioift notice.— Pro- 

ce*ding\ by Sessions Judge q/ter opinion of 
Assessors — If a Sessions Judge should, 
think it necessary to Vn-sit the place nf tl.c 
alleged occurrence of an offence under trial, 
he .should give notice to the parties and the 
Assessors. He 'should not goi'wiihob'tjsuch 
iiotice, and after tlfb trial Kas been 
oompl*.:led By delivery of the opinion of the 
Assessors. Oudh BEtrARi NarXin Singh, 

. ^ Vol. I. 1.43 

Local Inquiry— see Order to ppenRoad 

y*ol IL 509 

.-see possession. Vol. III. 134 

——Nuisance— see Crriminal Proce- 
dure Code 1872, s. 518, 520. Vol. I 58 

Magistraice, Diserptiotf^ of-aefe Grie- 
vous hurt ... Vc'i j. 141 

Refusal of, *40 * summon 

Wltnea^s fqr defence— see Illegal 
As.sembly Vbl II £2 

, ■ * .see Judicial P r o c e e'd i n g 

Vol HI. 59 

^ appearance of, to show 

• cause— see Criminal Procedure Code 
^ section 330 Vol HI 93 

liiquiry-psee Pos session 

• Vol HI. 134 
— Jurisdiction. Vol. HI, aSl 





.MajUtrate, Jur&d!ction •!— see Cri- 

minal Procedure. Code, Act X. of 
• i877,.sc;-tion 532 • ^ ... Vol. IV. 324 

' — — — • Duty, of, as to eifforce 

ment,^ Decrea of Civil C^urt— ^ 
see* Ciiminal Proved ufe Code section 
• 530 ... • .It ... Vol. Vir. 516 

— — — Duty of, to iliaiittain 

decree *or ord^ of Competent* 
Courfr-**see Criminal Procedure Code, 
section 530 ,t. ... Vol. VIJI. 217 

C o m p I a |,n4 berfore— see 

Penal Code, section 21 1. Vol. VI 11. 255 

'Preliminary proceeding 

before — see Criminal • Procedure 
Code, sectioif 530 ..t Vol. VIII. 51-^ 

^ ^disqualifying interest of 

, ^Jrregtdaritf in proceedings by reason of 
. interest of J Interest cj Jtfdge — 
Prosecutor ^ Trial by servant — Justice of 
Peace-^Act IV, {B, C.) of^ iS'/b, sections 75" 
77, 7^t 7^i 34^>^ — License for tranies 

professions — Proceedir^g* under License 
Act — Assessment — A, vWio was alltged to 
have carried on the bu.siness of a bbarJing> 
bt^se-keeper iit Calcutta in 18S0 withont a 

• ^cense under Act IV. (B C.) of 1876. was* 

• sun^moned h^ B, oOicer of the Cor- 
peftation and a Justice of the Peace, on the 

.29th M^rcli ifei, fit the, instance of the 1 
Corporation. Th: matter was subsequently 
heard by B, and^t appearcc^thet notice of | 
assessment (which assessment had beea | 
confirmed by the Chairman of the Cor- | 
poration) under a particular class had been I 
served on A ; that A then denied^ his ; 
Kability to assessment, ' bad ^ot | 

appeited agfinst the assessment under ' 
section ^ of the* Act, and h^d not paid 
the amount^at which he had been assessed. 1 
^ Evidence was tendered by A to show th-it ! 
he*had*not carri^ on ^he business of a | 
bojrdiD'g-hoi^se-keeper.and that he was not { 
liablee to^ take out ^ny license. This | 
evidence B refuseti to hear on the ground 
that, thore having b^en iTo appeal, the 
Chairman’s decisiur^confirming.thc assess* 
mept was final under section' 79, apd he 
coQvictad /I, and sentenced him *to a fine. 

A thereupon^ applied* to the High Court 
under* sect i(Mi' 1 47 of Act X, of 1875. Held ! 
that the refus^ to receive the evidence ' 
tendered by A was illegal^n*the ground ' 

’ thfbf decision of the (Zhairman under 
sectiOfT 79 had reference only to the cLvs 
under which a particular pjrson, who 
admittedly was bound to take out ft 
JlcensG aindet section 75, should be 
assessed, and did not apply to the case in* 
which a person denies his liability to tak: 
out a license at al^ the question in such.a 
case be^g one which could* only be 
determined judicially after taking evidence 
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MagUtrate, Dia^Uillt^lng Interest of 

{contd,)-^ * 

in a coiqp«tent Court in a prosecution 
under section 77, the finite being on the 
prosecutor, further, lljat pro- 

•cecdings and conviction were illegil pn the 
ground tdi^, b)^ hjs connection as servant 
'with tRe Corporatioi^ B had • such an 
interest, pccuaiiary or personal, as was 
likely to give him a bias in the matter of 
the prosecution. — J, Wood v. T«s €orpo- 

RATIOM OV TUB ^OWN OK CaF-CUTTA 

• • Wol. IX. #93 

Maintenance of Child— see Criminal 
Procedure Code, section 536. Vol. I. 89 

— Stay of order for— see 

Presidency Magistrates Act (IV. 

1877^ sections 234, * 235, Powers of 
Magistrates under , ... Vol. IV. 21 

Arrears of, whether a 

“ Debt or Liability.” — see Insol- 
vent Act, section 13 Vol. V. 458 

.of ShU wife by moota 

marriage— see Criminal Procedure 
Code seciion 530 ... •N'ol. XI. 237 

i^arriage 9f Widows — sec Adultery 

Vol. 111.4*0 

Offences, relating to— see 

Penal Code, section 494 convictions 
under Vol VII. 354 

-——Evidence of— sec Penal Code, 
section 498 * ... * ... Vol. XII. 125 

Master, Liability of, for act of 
servant — see Opium Alt (I. of 1878), 
section 9 ... ‘Vol. XI. 45* 

Liability of, for acts of 

servant— see Act* XU., of 187^ 

• seclioii 22 ^ VoV 

s — servant’s 

breach of Opium 1 i c e n s e->-s^e 
• Opium Act (i of 1878) Vol. XIII, 336 

Medical B\4dence, Method of taking 

* — see Criminal Procedure Code section 

119 ,.r ... • ^ ... Vol XI. 569 

— — — —sec lfepo|ition of 

dyin*? persoy as to cause of death 
. • • * Vol.X. 11 

— see Relrcshing me- 
mory ^ ... Vol.^XII. 233 

Memory, Refreshing of— see Refreshing 
memory ... Vol. XII, ^33^ 

Misconduct of Police— sec Confessions 

• to Magistrate ... ... Vol. II. 1^2 

Misdirection— Aft {1. of 1872), 
section S4-^Iirevhus conviettons-^Xn a trial 
before a jury, where the accused waifcharf ed 
with bfting in possession of certain articles 
-alleged to have been stolen, and which were 
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Misdirection (cmid.)^ . 

found in his house, the complainant and 
another witness identihrd the,, articles as 
belonging to the former, but the accur^d 
claimed the properify as his own. The Ses- 
sions Judge 'in charging the Jury said : 
*' The fact that he (the accused), has been 
twice imprisoned for theft i^'alsd not with- 
out its weight, and should be taken into 
consideration when deciding as to the relia- 
bility dof t^e evidence ot identi heal ion.” 
Held that this was a misdirection, as the 
evidence of ^he previous conviction to prove 
bad character was irrelevant and inadmis- 
sible — Curiam — The proper object of 
using previous convictions, except under 
special circumstances, is to determine the 
amount of punishment to be awarded, should 
the prisoner be convicted of the pffence — 
Rosiian Dosadii, Jhw\n Dosadii, and 
Etwari Dosadh ts. Empress. VoI. VT. 219 

— — in charge to Jury- 

see Forged document ... Vol. VIII. 542 

IK .1 — ■■'.■set sanction to prosecute 

Vol. X. 4 

i n i.scc chatge to Jucy 
Vol. X. 151 

sec Refreshing memory 
Vol. XII. 233 

Moota marriage under Shia Law- 

see Criminal Procedure Code, section 
536 ... •••• Vol XI. 237 

Municipal Corporation— see Public Ser- 
vant ... Vol. II. 520 

Murder— homicide — Presumption 
from probable consequences of an ar/— The 
appellant, having armed himself with a 
svord, struck In*' the dark at certain persons 
in a house, causing wounds which resulted 
in the death of one pCi’Son. Held : per 
Jatk^on, y. — That such conduct raises an 
inf rence that he intended to cause death. 
Per Ainslie, y. — That thouglvhe probably 
did not see how hfli blows were directed, as • 
he struck the^m with 9 deadly Veapon regard- 
less of consequences, he must have known 
that his att was so imminently dangerous 
that it must, In all pvobabi'lity, cause such 
bodily injury as was likely tc cause deaHi 
Per C'uvning^ham, y.— ThAt the offence was 
culpable homicide, and not murder, being 
an u p'-eireditated apf gf reckless violence 
rather than aw act done with the knowledge 
“br intentioq whfch is esscntialHo constitute 
murder— Bkjadhur Roy Vol. h. ay 

Mutiny Act (41 Vic«if cap. 10), section 

lOJ — Andamamand Nicof^r Islands^ yn- 
fisdiction^ of Crituinal Courts ift-^Europoan 
Briiiyk suA/Vffs— Section loi of the ^{utiny 
Act (41* Vic., cap. 10) does not deprive the 
Criminal Courts of jiirisdifltion over British 


Mutiny Act (41 Vic'; cap. 10) {cenid), 

soldiers committing offences wi:hin the ter- 
ritorial limits of these Courts, nor render the 
exercise of theirj jurisdiction dependent upon 
the sanction of i^he Commander-in-Chief.— 
Empress vs. Maquire. VoU IV. 43a 

Non-resident Partner— sec Indian Penal 
Code, sections 154, 155 and 157 
’Vol. VII. 389 

I Zemlndar-see Criminal Pitn- 

cedure Code, section 49T. Vol. X. 430 

Notice— Prcceduro Code, section 
530—Juf'isdiction—Iniervenor-^Noi\ce un- 
der section 530 of the Code of Criminal Pro- 
cedure is a spcci^c notice td the irdiViduals 
<nnterestcd in the dispute in <;onscquence 'of 
which the proceeding£^* have, arisen, and is 
not a general citation to the public. There 
js DO provision in that Code by which an 
.’ntervinor cAn ceme in and claim prsse.ssion 
of ^hc property which is alieady the subject 
of proceedings urder section 530 ‘)n connec- 
tion with a dispute between other persons' 
unless t^he Magistrate shall be ijtisfied of 
the existence of a disput/^ between sufh 
intervenor and some one elfe likely to ^ve 
rise to a breach of the peacei and have re- 
corded a fresh prelimii?ary proceeding to*that 
effect.— Rajah Kumud Narain Bhoop vs. 
MohimChunder and others. Vol. III. 551 

i^rty accused— see Criminal 

' Procedure Code, scctiofi 296 Vul. 1 . 93 

OaUi voluntarily * taken, whether 
sufficient to support Indictment 
*Vor per/nry— see Criminal Procedure 
Code, section 463 ...^ Vol. YJil. .330 

Obstruction— s cc Criminal Procedure 
Code, section ... Vol. VIII. 359 

rto thoroughfare or 

public place — see Crimipal^ Procedure 
Code, section^ 521, 523 „ an^ 532 
Vol. VI. 379 

'public way— sec 

Penal tede, section 283. Vol. XI. 462 

Offences 'triable sjimniarlly— see Sum- 
mary Jurisdiction VoL III. 44 

-——see Inquiry ... '^ ... Vol. III. 87 

atfl»n«pt to commit^ an— s^e 

Penal Code, sections 463 and 4^4 
Vol. Vlll. 572 

4 same kind— see Penal Codei 

sections 167 and 466 ... Vol. X. 421 

— of same kind— see CriminaT 
Procedure Code, sectio,n 453 
Vol. X. 4^6 

- — ot same kliNt— see Criminal Pro 

cedure Code, section 453. Vol, XI. 522 
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.Official .'Public tfoak, Entry In— see 
Evidence Act, seAi9n 35 Vol. VII. 356 
Omission Illegal— see' ^betment of e.x- 
tortion Vol. ■?«. 223 

Onus-r-seep’Ocfamatiarh .•» Vol. ill. 122* 

• Opium* At (. 1 . ol* of 

license to sell muddut under^^ci IV. of 
tS66 sections 35, 36, 37, 30 40^ Act //. 

{B, C.) 0/ i 8 j 7 j-^Exct%e»Act {V/I. of / 5 ; 2 )— 
Liability of ^master fo^ servant's breach 6f 
opii^m license — A, Vho held a certificate 
under Act VII. of 1878 ((h« E^^pise Act) 
from the Deputy Commissioner of Police 
that he entitled to a license ^om the 
Collector to sell muddut upo^n tye condi* 
tions Se^ fortif therein, obtained sdeh a 
license from the Collector under Act I. ofi 
187S (thi Opium P^) upon the conditions 

• mentiondl. I^o lic^pnsg was js^ranted hy the 

• Deputy Commissioner o! Police, if not^ 
being u^ual for licenses to be gfanted by tha 
Police where a license had been issued by 
the Collector upon a certificate from fhe 

. ^Deputy Cemmissioner. ^ was charged 
under section 40 of Act^ilV. of 1866 [as 
amanded by Act II. (B. C ) of 187SI, with 
a* flbreach of fhc conditions, not of ^he^ 
•license, but of^he certificate the act com- 
plt'ysied of having bec« committed by A’s 
servant^ Held that the sale of muddut is 

• regulated by Act I. ot 1878, and therefore 
no license from tl^p Commissioner of Police 
for the sale of muddut was r^qul^ite under 
sections 36 an8 *37 of Act IV. of i866* 

^Held, further, that sifction 39 of Act IV. of 
1866 applied to the case, and that, under 
that section, a license from the Dep^ity 
Cemroifsione^of Police was • n%cessary for 
the Sle pf muddtd, and accordingly that 
A, although he had obtained a* certificate 
from the Deputy Cemn^issioner of Police. 

• enthlinp^ him to a license under Act I. of 
1878, was liable lo punishment by reason 
of his not having, under^cction 39 of Act 
IV. oPi866i, also ol^tained a certificate from 
the Deputy Commissionei;. See In re 
Bhoobun X^hunder ShePei^ ii C. L. R. 464^ 
R. Davis • 0 . KoylSs Chund^r Ghosb. 

; ^ VoI.^XIIk 336 

^ — • section 9— 

Liability of^ master for act of servant — 
Contrary tb the conditions of his master’s 
Cjj^um license, the servant^oId» a prepara* 

• tion'of 0[f1um between sun^t and sunrise. 

The tifaster was not present, and” there was 
no evidence to show that he hj^, direcfly 
or otherwise, authorized the illegal salew 
./fe/d tha^ the master was not liable to a 
penalty under section 9 of Act I. of 1878.^ 
In the Matter of Bhoobun Chundbr 
Shaw ... ••• ^ Vol. XI 4^4 

Order otCivll Court«-sce Pelial Code 

section 188 •t* ... Vol. VII. 33q’ 


Or^er, off discharge In original com- 
plaint— see False charge. Vol. 11 , 389 

to ^pen road— for 

cBfury^Lccal, enquiry ^Section 52/, Code 
of Criminal Profprf«fe.— Wheo the perron 
«on whom a notice has been issued .under 
sectioir t2*i, Q)de of Criminal Procedure, 
^applies ter a jury, the Magistrate bound 
to appoint ohe and cannot decide tho 
matt^ by a local enquiry — In the Matter 
OF Mothoor Chundbr Dass. Vol. H. 509 

— prohibiting collection of rent 

—see Penal Code, section 188 
Vol. VIIl. 231 

restraining public from walk- 
ing , on streets betwen certain 
hours — see Crimina^ Procedure Code, 
section 133 „. Vol. XII. 231 

under section 530 off Act X. of 

1872, to whom address— see Crimi- 
. nal Procedure Code, s e*c t i o n 530 
Vol. VII. 291 

— under section S 4 q ot Act X. off 

• 1872— see Criminal Procedure Code, 

section 349 Vol. X. 369 

Pardon (conditional)— see Criminal Pro- 
cedure Code, section 288. Vol XI 11 . 326 
— — - Tender off— see Criminal Pro- 
cedure Code, section 339. Vol. XII. 226 

Wlthd^'awa^ off— site Criminal 

Procedure Code, section 349 
Vol. X. 369 

secb Criminal 

P r o c e d u r e Code, section 339 
, ^ Vol. XII. 226 

PirtieS-see Criminal Prcceiuro* Code 
(Act X. bi 1872), section 530 
, Vol. VU 193 

Penal Code (Act XLV. off i860) sec- 
tion 21 — see Public Servant 
« • Vol. II. 520 

- * sec- 

tions 34 and 149— »e Refreshing 
menTory ^ ^ ... Vol. XII. 233 

^ J sec- 
tion 75— Prwows conviction — An accused 
person can only be punished uhd^ section 
75 of the Indian Petjal Code where the 
previous conviction* has been • under t^at 
Code — BuDHbN Rujwar v. Empress* 
. • Vol. X. 39* 

% 

sac- 

tlon 75 — s^fe second conviction. 

« • Vol. 1.481 

• • 
— sec- 
tion 107— see Abatement of ’extor- 
tion Vol. xr . 223 
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Penal Code (Act XLV. of i860?, 

section 108, expis. anJ^ \--Theft 

— BemuD^^l of goods ivi(h Owner's 
Permission — A be tment . — Tne own^s 
of certain goods having- been infor- 
med by a servant in their employ of a pro- 
posal made to him by the accused that he 
should j,oln him in removing 4nd«cbnvert-s; 
ing such goods to their own use, allowed 
the accused so to remove the goods : In the 
act oi reipoval, the accused was arrested 
and charged with the,^t, and with having 
abetted the^ commission cijt the offence of 
theft. Held that no theft had been commit- 
ted, the goods having been removed with 
the knowledge of the owners Held fuither, 
that the accused was guilty of abetment, 
^although the technical offence of theft had 
not been comrr>itted.— The Empress v* 
Toylukho Nath Chovvdhry and othhrs. 

Vol.JII. 525 

sections 

109 and ^t^^Kidnapping-^Lawful guar- 
dian of child — Custody of children. — A 
Hindu female child of about 6 years having 
been secretly removed by its mother in con- 
cert with the accused, and, without the know- 
ledge or consent of its father, given in 
marriage, the accused was charged and 
convicted under sections 109 and 363 of 
the Indian Penal Code with abetting the 
offence of kidnapping. Held that there 
had been a taking of the child from the 
lawful guardianship of ,the father, and 
that the conviction was right Although, 
under ordinary circumstances, the custody 
of the mother of an infant child, is the 
custody of the father, \herc is no authority 
in Hindu Law for the proposition that a 
mother can ever have a right to the cus- 
'tody pf her legitimate children adverso-to 
'to the father— Paramesi/»wari Surma v. 
Empress \ ... Vol. XL 6 

— sectipns 

109, 495— see Abetment Vol. III. 81 

n — sectiofif 

114* 376,r497» 498— CrAfima/ Procedure 
Code {Act AV of sections 2S3 and 

ggO^DisCharge — Commitment^ Ofder for^ 
by Sessions ^judge after a discharge by M a- 
gistrate-^Commiiment, O'mirsion to allow 
accused to show caifse against'^Ir- 
regularity. Under section 296 of the 
Criminal. Procedure Code, a Sessions 
fudge has^ower to iffrect a subordinate 
Court to inquire into offen\:es in respect 
of which he consi^lers a commitment to 
tbe Sessions Court should be made ; but, 
where a person accusei of an offence has 
been dischargt&d under sfction 215 of the 
Ctfminal Procedure Code by a Magis- 
trate duly empowered to tiy the pffence, 
a Sessions Judge has no power to order 
the commitment of Ihw^ accused without 


Penal Code (Act .VLV. of i860) 

at least giving him an opportunity of 
showing cause ragainst it. Where, how- 
ever, Ifuch a commitrqent has betfn made, 
'and trial hl-d thereunder,,^ section 283 
of thft Crimiifal Procedure f^ade is a bar 
to the reversal of the judgment of the 
Sessions Court unless there has been an 
actual failure of r justice caused by his 
error.— In ihb matter -of Khamir 

VoLX»8 

— section 

141 — see Illegal Asseriltly. Vol. II. 12 

p r- section 

1 4 Unlawful Assembly — The accused 
Were convicted, of btin^ movibers of 
•an unlawful assembly iind/gr the follow- 
ing circumstances ; ^'Therf was a "dis- 
pute^ of long standing as to certain 
.land, no one being in undisputed posses- 
sion. The Accused went to sow the land 
with indigo, acoompanied by a Dody of 
men armed with latties, and piiepared to 
use furce if necessary, and the lattial^ 
kept off^ the opposing taction byi brandish- 
ing their weapons while .the indigo *was 
being sown. Held that the accused Were 
properly convibted of being ; members of a.i 
unlawful assembly tender section 143, cf 
the Indian Penal Code. Shunter Singh 
v. Burmah Mahto. 23 W. R. Cr. 25 
distinguished. — In the ♦matter oi' Peary 
MoHUN S?RKftR ... ... Vol. XIII. 80 

— 1 sectloni* 

* 147 and 324 —see Criminal Pro- 
tCtdure Code, section 4S4 
’ . Vol. VI 11. 3^0 

T—section 

148 — Ryot — Private defence — A dis- 
turbance having^ been created with re- 
ference to the possession cf certain chur 
land, the Sessions Judge, on appeal, found 
that certain persons ha6 * unlawfully 
trespassed thereupon, and that the ac- 
cused had bepn justified in resisting the 
trespass by force. « 'ina&much however, as 
he considered the accused had exceeded 
theif rig;ht of private defence of their 
property, he convirted «-them of rioting 
under section 148 of the Penal Code. Held 
that, on the findings of«>the «Judge, the 
conviction goul^ not be supporttd, inas- 
much as, on ^ch findings, {bj persqfts 
convicted were not members of aat*nlaw> 
ful assemMy. — In thr matter of Kalee 
Mundlb Vol. X. 278 

— , - section 

149— see Common object Vol. III. 49 

sections 

149 and 325 —jee Criminal Pro- 
cedure Code (Act X. of 1872) sec- 
tion 457 Vul VI. 349 
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Penal Code (Act Jrt.V. of i860),— sec- Pei«i»|Code (Act XLV. of i860) (ctJ )— 

tlons 154, 155. 1883. //e/<f that fhe conviction was bad. 

tence^Noft'restdent partner — reconstitute I3 hra v. Empress 

an offence under section 157 oi the Igdian ^ ^ VpIXIiI.209 

Penal Code,, it must be proved that, the ^ ^ L ^sections 

■«. u- 

Tawful assembly, and it is not sufficient ar-A» ctetasio. ot neglect by a z.-mindar, 
to show that some of the accused’s Wvants ;Jhen cafled upon under section’ 2l of 
have been taken from^ndistrict where men Regulation 

have a welfftnown character as Uttials.. some /)ne to fill the office of v.lla|re wa ch- 
an« fp ' XncT under Lher^lltfon'^ilT’or^swtion 

^ * JthelMAlTI^ OF KaIJ PrOSUNNA OHOSB 


no active Jjart in the managemnet of the j 
estate, can no , like a resident sharer, be ; 


Vol. Vil. 575 


convic.ted unde^s^tions 1 — ■ * -- 56Ctioil 

Indian P*nal Code — In the matikk of i 188 -Ord^r in civil suit~^ Injunction, • 
Radiia NI^th (?iiOvvd|^iRY ... Vol VII 289 Dtsohedtence to— Civil Cottrt^ Disobedience 
. * • ^ ! /o— Section 1^8 of Act >JLV. of i860 

.« ^ — • sectfons j appiJ^s tobrders made by public function* 

167 4^^ — Cfintinal Prog’dure pub|i(^ purposes, but not loan 

Act X. *cf section 453 OJ‘e*ices Oj ord^-r made in a civil suit bttween party 

* same kind — The olfences under sections ' ^ party — I n the mattfr (tF Chandra 

1^7 ^nd 4^6 of the Penal Qidfi respectively SiRcvR Vol Vil 350 

* are not of the same kind within the • ^ 

meaning « section 433* of ‘he ‘••'‘minal ' , SeCllon 

iWedure Code. (Act X. ot 1872) -Sr»e- ' 1%^-p^der prohtb,t,»g collect, on of rent- 

;,yTH Kur t.. Emi-ress ». V.l X. 421 1 f " '"T “1“ 

• I dispute between rival parties as to the 

— — • section * payment of rents by tenant:, a Magistrate 

Summons ... Vol. 11. 8o j has no power, under section 518 of Act X. 

' ^ ' of 1872, to make an order that no rents 

■ ' ■iw ^w i -sections | should bs collected until such time as the 

|8at 311— Fa/5^ charge — Smmmary right and ti le , of both parties should 

cedure^Police-r^ort — Where a person has* have been established by order of a com- 
^stituted a charge fotind to be false by the | patent Court, and a conviction under 

police, a Magistrate, except under exrep ; j,ectiorb i8> of the Penal Code for dis- 

tional circu distances, is not justified, met%ly j obeying such an ordeP cannot be sustained. 


on a perusal a police-repwt* which has , 
lour'd a charge made# to be false, in pro-' 
secuting the person, by whom su«h charge 
was preferred, sum naan 1^ under section I 
182 of th§ Penal Code, but should proceed j 
under section 2ii’» Wh5h a charge is 1 
pronounced# false by thg police, no pro 
ceedin^ slropld be tjiken by a Magistrate 
suo wotu until a reasonablti interval has 
ahown thdt the oom^'iainant accepts the 
result of the invest igaWon In Ti+ft Matter 
OF Russick Lall Mullick. Vol yil.^i2. 

2 — ! ! -section 

185 — JResistaneg to execution 
0/-^ Attachment, Resistance to^Act VIII. 
iBfjd) o/miTiSo The acc«l%ed were con 
victed* finder section 1B2 of Uie Penal 
Code, of offering res* stance to an attaclf- 
ment of certain property ordered by th^ 
Deputy Collector in execution of a certi 


— pROSSUNNO COOM^R Ch^ITBRJEE T. 
The Empress „ yol VUI. 231^ 

— section 188, convittlon* 

under— see Viiminal Procedure Coda 
section 530, ... ... Vol, VII.<29j 

— — section 

188— see. Criminal Procedure Code 
section 133 ... !.. Vol XIl. 231 

! — » — 1_ — a— section 

188. — see Criminal Prc^ediy^e Code, 
sectiefns 521 and $26 ... Vol X. 193 

5-s section 

I91— see False Eviderice. Vol. II. i8t 

——Sections 

191 and 1 93 Criminal Procedure 
Code, serf* on 468 ... \^8l. VII 330 • 

— 'sections 

and 1 93 --Folse evidence giv^n 


fleate undfr the Public Demin Is llecivery ] before a police Preliminary 


Ac\ VII. (B C) of 1880. The wanant 
under which the attachment was made 
sta'^ed that th'^ return*should be mgd j ot oV 


— Criminal Procedure Code, (Act X. of 
1S72), sectiotf //9.— Persons giviqg fa4se 
answers to ques’ions put by a police-officer 

. .• : a nrn- 


before therjrd Februiry. and the alleged conducting an inquiry P"®' 

esistance was offered on the 4th February, reeding before a Court o Jus 1.^ y 
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pedal Code (Act XLV.:of|i86o) \ct4,)^ 
convicted of giving false evidence under 
sections 191 and 193 of the ^ndian Penal 
Code. Reg, v. Nim Chand MiJokerjee, 20 
W. R., Cr., 41 , followed.^^lN the Matter of. 
JUGGBRNAm SaHAI ... Vol. VI II. 336 

— — — ^ section 

iQ$'^/nrpnsonmeM{, Senfence oy-^CriminaJ 
Procedure Code, section 2g/i douse 6— Under 
section 193 of the Indian Penal Code, it is 
obligutorjr upon the Court, in every case of 
conviction under that* section, to pass some 
sentence of imprisonment —T he Empress 
V. Khodai Singh Vol, 111. 527 

section 

193 — see Code of Criminal Procedure, 

^ section 471 ... Vol III. 599, 

■ — sections 

193 and ^ Criminal ^misappro* 

priation — Fabricating false ettdence — A 
person, having made a hole in the wall of 
his own hopse, broke open a box, and re- 
moved the contents, to which he believed 
himself entitled, bdt as to w*hich there was 
a dispute, making the removal appear to 
have been the act of thieves from the opt- 
side, and entrusting the property to another 
person. He was charged with criminal 
misapi^ropriation under section 403, and 
with fabricating false evidence for purpose 
of its being used in a stage of a judicial 
proceeding under section 193 of the Penal 
Code. It did not appear that any charge 
had been laid by the accused against any 
one in respect of the removal of the 
contents of the box. Held that the cir- 
cumstances did not Warrant the charges 
under either section of the Penal Code.-— 
J'hbwa Ram v. Empress ... Vol. X. 187 

— sections 

■ 9 $. > 99 i 47 >f A^l-^^^orgery ^ False 
depdsition-^^ petition net bearing the 
signature of the accused, and therefore 
not a declaration made or subscribed by 
him, cannot be made the foundation of a 
charge or ^nvictipn undet* section 199 of 1 
the Indian Ferial Code, but a deposition on 
oath supporting such a petition, if false, 
justifies a charge t^der . section 193 of 
theCode.— I n THE Matter 09 Ram Rewaz 
Koowar ... ... *• Vol. VII. 536 

, , , section 

1 93— Fffdrijaf ' fa^se evidertee — A 

< certain alleged mokurrari tenure having 
been set aside by a Civil Court, the person 
who had claimed to hold such tenure, in 
dej^ositing money in C^ourt, in a petition 
srated that thejleposit was in respect of the 
mbhurruri tenure, whereupon he was 
charged hod convicted nnder section 193 of 
the Indian Penal Code with fabricating; false 
evUeoca* He{d that th^ conyictlpn was 


Penal Code (ActXCV. of i860) [cid.)y^ 

bad.— D abee MAfno v . Ram Mohun 
Mookiiopadhya ... .j. Vol. X' 433 

1 - ^ ^ ggg. 

tion 194^^^^ c^^plaint,.. Vol. 1*533 


Hons ig 6 and 47 Jurisdiction of Magis* 
A Magistrate ha- no power, under 
section 196 of the fndian Penal Code, to 
convict an accused person* ^ho has been 
found to have used as evidence a docUdient 
which he knew to be a foigery, but is bound 
to cf^mmit him to the Coiw't of Session, the 
offence^ being properly cognizable under 
section 37 1 of that Code — Reg. vs. Oodeen 
Lall\ 3 W. R. Cr. Rul, 1^7, disapproved of— 
In the Mattfr of Kh erode C honour 
Mozumdar Vol. Vi. u8 

^ ' — section 

201 — False inform' fAon. — Section 20 1 of the 
Penal Codecs not intended to apply to the 
c^se of a pers49n who appears to be the 
possible or probable offender, ms^cing state- 
ments exculpating himself by inculpating 
another— I n thb«Matter of Brjiala Bibi 
. Vol. VUr^?07 

SCf' 

tIon 211— see False Charge 

Vol. II. 389 

— section 

ail — Police reports — Fotlse charge^Proce 
dure. — A 'mat! ought not to be tried for 
making a false complainf until he has had 
an opportunity of proving the truth of tlie 
complaint made by him, and such opportu- 
nity' should be afforded him not before the 
police, but before the Magistrate. — (*L mpress 
V . Karimdad ... .* ... Vol. VII.‘467 

' “o : — — section 

zxi^^False charge. — A Station St^ Officer 
having neither * magisterial noy police 
powers, a false charge mad^ before him 
does not amount to such a crimint.1 pro- 
ceeding as is referred to in section 3ii of 
the Indian Penal Cpdo. -A “ false charge," 
to make tl^e above-section applicable, must 
be inside to Court, or to an officer .who 
has powers to investigate and send it up 
for trial.— In tub 'Matter, of Jamaria 
„ Vul. VJII. 315 

« - sectiios 

2ti~^False^ charge— Criminal proceedings, 
indituiion of ^Suspicion, Statement to 
police of — A statement made to the police 
oi a suspicion that a particular person had 
copimitted an offence is not a ^ charge " 
within the meaning of section an of the 
Indian Penal Code, nor does it anx>unt to 
the institution of a criminal proceeding, 
and the person making the stateipent c^n- 
n9t, pn the suspicion being proved to 
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unfounded, be convicted,urtder that section. 
— In.thb ^ajter of BrAmanund F^hutta 

. CHARJKE. * Vol, VIH. 233 

• 

• • • ^ 

■. - — - — ; . sec- 

troif 21 1 — see sanction to prosecute 
Vol. X. 4 

sec- 
tion see JTriminal Procedure 

Code, section 46$ Vul X- 4^ 


tion 2H — see ^‘a\se * charge 
• Vol. it 31 h 

section 211, Prosecution 

untt^ — se^ dDismiss^l of compldint 
Vol. IV. 134^ 

— -s ^ ^ sec- 

tion 21 1— see Gririjinal Procedure 
Code, sections* 147 and 470* 
Vol. VIII. 26/ 

— — — section 

X'-tr'Fcxhc charge — Procedure — Enquiry by 
Police — Police report on ci^arge made before 
Magistrate . — A complaint having be^n made 
bcif^e a M»agistrSte, ihn oHicer, under s^-c- 
lipn 146 of tlje Code of tSkiminal Proce-* 
dure^direcied an enqt^jry to be made by 
the* Police, and, on such enquiry being 
held, it uTas reported to the Magistrate that 
the charge was fa^se. Thereup.ni sanction 
to prosecute the complainant* w.ft> grintfd 
under section 21I <>{ the Penal Code Held* 
«*hat, inasmuch as.the^Magistrate, on receipt 
of the police-report, had no given the com- 
plainant an opportunity of sub.stanti'it^ng 
th*e cor^Iaint, the Couit h^d^iio power to 
sanC'i% the *prosfjpution. Ernttress v 

Karimdad\ I, L R., 6 Cal 490, (3 C.) 7 C. 
L. R. 467, ai\jd Syt4(i I^issor Hossen v. Ram 
fiolam S^gh^ 25 W. R , Cr., 10. foil >wed. — 
In •thr, MATTKia of*Sakhkna Bibi 
■ • • . Vol. Vill. 387 

* — ^r- sections 21 1, *82 and 

500 — see Criminal Pf«)Cedure Code, 
•Act X. of 1872, seCHioos 147 and 467 
• Vol. IV. 4*3 

— , — !-f section 

211 — P'alse charge — Complaint before Mu’ 
gisirate — Investigation of charge made be- 
fore police “-“Police repoHs’^Procedure — Crj- 
tnfnal Procedure Code 1872)^ sec* 

A charge laid against certain 
persons before the police having been re- 
ported false by that body, the ^rson who | 
made .the charge complained to the MagiS- j 
trate of tile District, who directed a frqsh 
investigation. The charge was again re* 
ported false. The complainant thereupon 
filed a petition in which he alleged that the 
second irvvestigation had not boeti properly 
conducted, and asked that further evidence 

CCrftninal.] 
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might be ^aken*by a specified officer. No 
further invQfitigation having taken place, 
t^ compuinant was ordere^ to be prose- 
cuted under section 21 1 of the Indian Penal 
fode, and, on trial, was convicted and sen- 
tenced^ jDfi apoeal to the High Court, it 
•vas held th*at tne conviction was Ulegal, in- 
^asmuch as an |opportunity had not been 
afforded to the accused of producing all his 
evideitce in support of.the charge made by 
him. In the Matter 9f*Russick Lai Mullich^ 
7 C. L. R. 382, and /;? the Mattgr of Biy%gi 
Bhaguty 4 C. L. R. 134, followed. Per 
Maclran, y . — The proper principle which 
should guide a Magistrate is, that, if no 
complaint made before him after a reason- 
able f’m '^has elapsed from the conciusioo 
of a polige inquiry, he wcfhld be justified in 
procf eding against a person.vvho has made 
a complaint to the police which has b: en 
found to be false ; but, if a complaint is 
made, that complaint must be dealt with 
j^idicially. It is unfair, even then, to pro- 
ceed against the compkiinant without hear- 
ing any witne.sses whom he may wish to 
examine. Per Mitter, y.-»Although a 
^faglstratc has power, under section 147 
of the Criminal Procedure Code to di-miss 
a complaint without examining wiltnes^es, 
yet, in such a case, no sanction for prosecu- 
tion, under section 2ii of the Penal Code, 
should be granted. Sec In the Matter of 
O^an Chunier Rpy^ 8 C. L. R. 267. — In 
THE Matter of Chukrxdar Potti 
Vol. VIII. 289 


tloil 211 — Complaint before Magistrate-^ 
False charge before police — Police reports-—- 
Sanction to prosecute — Prhe^ure^—rPi. sanc« 
tion, for a prosecution under section*2ii of 
the Indian Penal *Gode, given without all the 
witnesses, whe^n a complainant wishes to 
produce, being heard in Court, is illegal. 
In the matter of Ckttkradar Poiti, posty p. 
^So, followed. — E mpress tw. Shibo Brhara. 

Vol. VIII. 265 

• • 

2— a. — sec- 
tion 21 f — False charge before Police — Com- 
plaint before Miigistr^e — Police Reports — 
Procedure, — Whve a charge made to the 
police is found by that body*to be false, 
there being no complaint made it the Ma- 
gistrate, it is not r*cessary, befo^te a prose- 
I cution under* section 2u of* the Ini^an « 
I Penal aCode can legally be instituted against 
I tlfe person making the charge, that the 
charge should be firs^ judicially investigated. 
Empress v Abdul Httsany^l L. R., i All. 
497, followed. V/i the Matter of Bijiogi 
Bhagtify 4 C. L R., 134, distingui^ed In 
THE NTatTER of the Em PRESS VS SaLIK RoY. 

' , Vcl. VIH. 25s 

o. L. R -x^f. 
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Penal Code (Act XLY. of i860), sec- 
tlon 3 2l3, 214, and pounding 

offences. — The offence of cntninal breach of 
trust, under section 406 of lhe 4 i{/ 3 ian Penal 
Code, cannot, under the terms of secticns 
213 and 214 of the same Code, be lawfully 
compounded. In the Matter of \ 
Reference from the Ch^ek Pp.fpidfncy 
Magistr*\th Vol* VI. 

,,, - 11. ■■ I ■: — sec 

tion»2l7 . — Nature of such offenr^e —'I'o 
constitute an offence, under section 217, 
Indian Penal Code, it is not necessary that 
there should be proof that the per^^on v.^hom 
the public servant intended to save from 
legal punishment had committed an offence, 
or was justly liabh* to legal put. id went. 
Queen v. Joynahain Patko, 20 W R. 66/ 
distinguished. — A mi'Enogdeen y'ol I 483 

tiona 224 and 225 A — c ii},toJy for an 
offence — A person, who was anesttd under 
section 94 the Criminal Precedure Code 
in order that he mi^ht be taken before ‘^a 
MngisTate and bound over to be ( f good 
behaviour, escaped from rus’ody before he 
could be prt diictd before the lViagi.str?*e 
Held that, assuming he had been legally 
arreste^d. he could no be considered to be 
“lawfully detained in custody lor any 
offence," and was, therefore, not liable 
to punishment under section 224 of "he 
Indian Penal Code ; and further that, inas- 
much as he had not-failed to furnish securely 
for good behavicur he was not liable 10 
punishment under sccticn 225A. of the same 
Code. In the Matikr of hHAsVi Na 
PIT ... .r. ... ' ... Vol X. 290 

tion 383. — \Otstri*cti(>n in public 7i'ov. — 
'The a‘^cus^ d wtre charged gtnerally with 
obstruction in a public way, no danger, obs* 
fjuflion, or iiijury being c.I eged to have 
been caused to any person, and were sum- 
marily convicted. Held that the conviction 
could rot be su'<<aintd under section 283 cf 
the Indian Ptnal Code. Iimprfss vs. Ram 
Singh and^o^hurs Vol XI. 462 

'■ sec 

tlon 300,* exception %— Culpable htmi- 
cide — Consent, Risk of death taken by. — The 
5th exception ta section 300 of the Indian 
Penal C^e e.xtends^ to all cases of death 
occasionfd by, or yesgilting from, preme- 
dFiated acts, where the parity killed takes 
the risks Qf death with his own consent Ii 
is not emfinrd to the case where a rean 
(Xinsents to suff» r death, but extends to the 
ca.**^ of an armed man who delib* rately fights 
with another whom he kaows. to be armed, 
an‘d thereby consents to take the risk cf 
death* [See, however, Empress vs IRohim- i 
uddin, 4 C. J- R. 285, where a contrary 


Penal Code (Act liV. of i860) (ctd.)^ 

opinion was expre.ss(i!d ^Ed ] Sumssherb' 
Khan V. The Empsejss ... Vol. Vll. 158 

^ sec- 
tion 300, E^ept — Culpable Homicide 
— Consent, Rfsk oj dtath tckeif by . — Where 
a person knowing that there is a likelihood 
of his bfing killed, deliberately engages with 
ethers in a figh^ with deadly weapons and 
is killed, he cannot be said to, have “taken 
*ihe risk of death with his own cons'ent" 
withtn the mtaning cf exception 5 of secUon 
300 of the 'Indian Penal Cede, and the 
persons takitig part in the 'fight are liable to 
be tiled under section 149 ard 302 cf that 
Code for ipurder. Per Ainslie,— 

I 5th excepUen to section ‘'30'?) of Ahe Indian 
Pt nal Code applies to rase*? where a il'iun 
consents to submit t#' the .doin^ of ‘some 
particular act, vitiier Jenowing that it will 
ctnainiy cau^e death, or that death will be 
- likely to be\hc result.— - IC mprpss Rohim- 
Ui>DiN ... ...t> V’'6*. IV, 285 


lions 304, 304 A, —Where the accused, a 
snake < tainii r t inhibited a lecenfly captured 
ve'^'omous snake a c^ bra, w ihout having -ex- 
tracted the ptvMson, ard in doing so placed 
it upon the head oQa boy, ‘ who took fright 
and was bitten in the hand, and died shortly 
after from the effec ts cf the bite, held that 
the accused was punishr.ble, not under sec- 
tion 304 A, for,^ causing dtath by a rash or 
, negligent acl: but under .s- ction 304 of the 
Penal C( de, as having d^ne an act whiff*' 
had resulted in death*’ with the knowledge 
that it was likely to cause death, but without 
afiy inteniir^n to ra^e dtalh. The Empkfss 
vs. Gonesh Doobey ... r.. Vcfrr;V. 580 

sec- 
tion 321 — see Verdict of Jury 
; Vol. U 304 

' 1— — — ' *7’ « SpC" 

tion S?!)" Distraint--- Act VUf (A C.) of 
i86g, section 6. — Persohs removing property 
ui'.der ihe proVisiqp:; of .the Rent Law, relat- 
ing to distraint ought not to be proceeded 
against under the Criminal Law, bujt the 
parties aggrieved by a wrongful' distraint 
should have reroufse to the remedy pro* 
vidfd by Act VIII. tB.^ C.^i, of 1869.— 
Shaikh Aghani Bh agi Halwai. 

- Vol. Vni.^04 

* sec- 
tions 40$, 409— Jurisdiction^ Adequate 
, sentence — Ct urt of Re ision. — Where a 
Magistrate, erroneously holding* that the 
offence committed was ore under section 
406, Indian Penal Code. 0\er which ho had 
juri diction, instead of tinder section 409, 
which was cognizable, only by tl^e Court of 
Session, tried and sentenced the accused, it 



INDEX, . 


43 


^Penal Code (Act*yLV. of i860) (ctd.,-- 

was held by the High Court as a Court of 
Revision that his proceedings were ^onirary 
to law,' and he was^ directed to commit the 
'case for trial, by the Oburt^f Session. To 
constitute af^ otfence under section 4o9^it is 
not necf*ssary that the property should be 
that of Government, but that it slfouid have * 
been entrusted to a pujjdic servant in that* 
capacity. — ths Matter of Ram Soom- 
Dig^ANO OTHERS • Vol. II. 515 

-i sec 

tion 411 — BrUish territory, ttolen pmperty 
brought into — Jurisdiction. — WJ^ere the 
accused committed a theft outsid^ British . 
territory, ^and ^rctuorhL ihg stolen property 1 
Wo British territory, it was held that h^l 
was. righMy convit^d of an oftence under | 

• section 411 dlF th^ P^inal Code.- In the | 
> Matter of Sunker QoPi*:*.. Vol. Vll. 4H 

— ^ sections 411 rfhd 413— see 

Criminal Procedure Cudj, Sf^ciion 

• . • Vol X 466 

• • • 

jj — sec- I 

tiOlJ 441 “^Criminal frespass — Altnoyanre I 
•^^ench of Maiistrates, Absence of meti%ber 
Irregularity — k built jahuton portion* 
of obtain disputed lagd to which he laid 
clarm, and was. on the prusecution of an- 
other claimant to the land, convicted of 
. criminal trespa^ss under section 441 of the 
Penal Code. Hela that the egnv^tion was 
bad, as, in erecting the hut, it was not Iho* 
4*aitention of the. accused to annoy, /^er 
Curiam I Loss or injury woull naturally 
cause annoyance, but not the kind of anfioy- 
aAce contemplated by sectio/i •4-t i of the 
Penal^Codc *ln trial before a Bench 
v 4 iginally *constituted of a Stipendiary and 
two Honorary Magistrates, one of the latter, > 
^fter, thf cominencemerft of the trial, was ! 
abst?ht, ap important evidetice was rocoided | 


Pfenal Cj>de (^ct XLV. of i86o) {ctd.)^ 
receipt forms simiUr to those formrirly used 
by a certtiR Company, and corrected the 
proofs of the. same, it being his intention 
to use the receipt forms in older to com- 
mit a frai^d, cannot be convicted of forgery 
until »f tlie printed forms has been 
converted by bim int» a false document, 
nor of an attempt to commit foigery until 
he hjd done some act towards making one 
of the forms a fals 5 , document, Until a 
form had been convtjted into a false dot'u- 
ment, all that*was done con^sted in niere 
preparation for the commission of an 
ofTence An attempt to commit an offence 
must he to do that whi( 4 i, if auccesstul, 
would amount to the offence charged. / ejr 
Gar'ih, C. J — The fact;, ‘bat the word 
“iiiakr-”*i& used in secti -n 64 of the 
Penal C*de in conju >c iorf with the words 
‘ sign,’’ ‘ sed,” or ‘ 1 xccute ” cl arly d.- 
, notes that the making of a document r^oes 
I not mean writing or printing 14, but signing 
I %r otherwise cxecutingjt — In the Matter 
OF Reasat Ali • ... ... Vol. VIII. 572 

section 

-^ 63 — For fiery — / ntention to inj ure — 
to constitute the offence of forgery as 
defined by section 463 "f the India* Penal 
Codn, it is not sufficient to prove that, in 
making the document in respect of wh ch 
the offence is charged, the accused knew that 
tj^e document mi|;ht injure, but it must be 
proved that it was his intention that it should 
injure, another, — F e o a H 0 s s e i n v. 
Empress Vol. X. 184 

.. secti on 

471 — see Forged Document 
. .Vol^VIIL 54:^ 

— 5 dction 

494 ~-<JK)n viol ion nude r—^li vidence^ 
LuUom — Marrifige, Offences relating 


in his ab^nge. On the following day he 
return#d t« Bench, ancf signed the final 
order convfcting tfie accused. Held that 
the .convRtion was on the giound of 
irregularity.— S humbhu Nath ^^arkar, v 
Ram Kamal Guha ... VoJ. XIIU 212 

— — . — • — sec- 

tions 4*63 and 4(i4-^Forgery — Attempt 
to commit yorgary — {■’reparation for com- 
mission of offence — F alse^ dogument — A U 
.tempi to commit an ofentf^. — That w'hich 
constiTuites a false document within the 
meaning of sections 463 and ^64 of tile 
Indian Pen^l Code is not the writing of any 
number of words which in themselves are 
rnnocent. out the affixing th * sesl or signk-, 
ture of .some other pers m to the document 
with a knowledge- that the seal or signature 
is not his, and that h*e gave no authority to 
affix it. •A person, therefore, who has 
given orders for the printing of certain 


j A <;onviction under section 494 of Indian 
I Pi-nal Code Jor marrying again during the 
I lifetime of a husband or* wife cannot be 
. upheld where there is evidence to show that 
such marriages are not«unuj^al among 
persons of the same caste as tliew accused, 
and it is *not proyed ^hat such marriages 
are void. — I n, t^e Matter of Mi.ssamut 
Chamia • Vol. VII. 354 

r^ection 

49S — Marriage, Evgdepce of — Evidence Act 
■ {l.of 1872), section 60 ^To justify a c<fn- 
' vic‘ion under section 498 •£ tjie Indian 
I P^al *Code, it is not sufficient for the pro- 
secutlon to prove that the complainant ar4d 
^ the woman in respect of whom (he charge 
is made lived^togmiher as rdan and wife. 

, It is necessary that facts constiUiting* a 
valid marriage should be proved in accor- 
dance with section 60 of the Evidence 
. Act* See Pifambtlr Singh, In the matter 



INDEX, 


Penal Code (Act XLV. of i86p) 

SC. L. R. S97(F. B.), (S.C) I. L. R., 

S Cal. 544,— Empress v, AifsitRO An. 

V.0I. XIII. I* 

1 — — section^ 

4P9— see Defamation ... VoI.Jlj 122 

Pena^statute, construction ‘of— see' 
Excise Act VII. (B.C.) d 1878, sections 
15 and 61 Vol. Xj^ 155 

Penalty under i^efognlzance-bond, 
Remission of Recognizance 
' Vol. VHI. 72 

——see Recognizance, forfeiture of 
Vol. III. 406 

perjury in respect of evidence In a 
Civil Court - Effidence Act {I. ^ 0/1872), 
stction gi — Deposition of witness — Civil 
Procedure Code \Act X. of 2877)^^ section}, 
182 and 183 ’~Admis%ibiUty of deposition of 
witness in trial against him for perjury.--' 
The deposition of a witness in a civil suit 
taken down in a language other than thaf 
in which the evidence was given is not 
ad’f'issible i^ evidence in a prosecution 
against him lor perjury in resoect of th<? 
statements made by him unless the provi- 
sions o^sections 182 and 183 of the Civil 
Procedure Code, Act X. of 1877, have been 
complied with. — In thb Matter of 
Mavadeb Gossami ... Vol. VIII. 292 

Plea of guilty to be recorded— see cn-i 
minal Procedure Code, section 237 1 
Vol. VIII. 471 

Police diaries,— see Criminal Prosedure 
Code, sections 11 9* and 126. Vol. X. 51 

False charge before — see Penal 

' C^dcj'sectfon 211 ... Vol. VIII. 

—Investigation.—* *see Summary 
•Trial Vol. II. 374 


Police report, Incorporation of, iu.|l 
proceeding secorded by Magis- 
trate. — see ^Ciiminal Procedure Code, 
section 530 ... Vol. VlII. 245 ■ 

* ^ • 

— con^clharge made before 

Maglstrate.-^see Penal Cc'de,' sec- 
tion ^ii Vol. VIII. 387 

'Police, statemefvtc to.-*see Criminal 
r Procedure C 0 d e , 'section 119. 

. ^ Vol. XI. <6^9 

Port of jCaif i^ta, Throwing ballast 
or rubbish in.— see Atft Xll. of 1875, 
section 22 ... ... Vol. XII. 508 

PossesMon. — Magistrate' ^Inquiry^Code 
Criminal Pro&edure, sictxons 533-^ 
Local Inquiry— Re ^oii . — In pvJceedin^ 
under section «;3o of ifie Code of Criminal ^ 
Procedure, the Ma^stmte must decide the 
fact of pos^e‘;sion dh evidence taken by 
himself, and aceording to the resillt of a 
IoqM inquiry mad^ under section 533 unless * 
the parties hav^ consented to fie bound 
thereby. Per Prinskp J. — The local ' 
enquiry inferred to^n section 533%hould be 
res^»-icted solely to some question relatiag 
<0 the features4.f the property about which ^ 
the dispute has risen ; and should not be 
directed to any matte!* which can be pifived 
before the M^igistrate by oral evMence.— , 

In the M.ati'br ok Baikunt Kumar 
• , • Vol. III. 134 ‘ 

Possession. — see Cr4ifiinal Procedure 
Code section 530, ,.*• Vol VHI. 24^ 
————of Agent— see Actuf'l pos- 
,«sessioii Vo). HI. 94 

— ^Wife^s.— see w^ctual* gooses- 

sion * ... Vol. IIP 94 

^ — Dispute as to.— see Crimi- 
nal P rocedure Code,' section 530,, 

. * Vql. X .‘523 


—officers —see Act V. (B. C.)* of 
1861, sectiotv29 ... •Vol. X, 521^ 

- ■ Oonfession to a.— see 

Evidence a\cV section 25 ... Vol. I. 21 

Fgise evidence given 

before. — see Penal Co^^, sections 191 
and 193, .* Vol. VHI, 236 

—Report, — see* Penal Code, sections 
^ 182 211 • Vol. VII. 389 

■ - .f^see Penal Co 3 e, section 21 1. 

Vol. V^I. 476 

* -I Petal Code, section 21 1. 

^ Vol. VIII. 255 
, t II ..■■^age Penal Code, section 211. 
, Vol. VHI. 26s 

■HA Penal Code, section an- 

Vol. Vm. 289 


of Excise a!i'tk:les,— see 

Excise Act VII. (J 3 . C.) of i8}8, sec- 
tions 17 apd 61 ^ ... Vol XI. 427 

, — 5 ymft(^ical. under decree 

of civil Court, Effect of. — see 
triinin^l Procedure Cede (X.,ol 1^72) 
section 530 \»* * ... VqJ. V. 2C0 

under p^erbe of CIvJll 

Court,— see Criminal Procedure 
Code, s^cta^ 530 ... Voi. VI t J16 

1 — through T^cadaraf — see 

Crimi^l Procedure Code (X. of 1872) 
• section 530 Vol V. 287 

Powers of Magistrate.— see Magistrate 
► Vol III. a8i 

IJractic©.— see Criminal Procedure Code, 
section 530 *... Vol VII. 891 

. .-^see Criminal Proce^lure Code, 
section 530 Vol, X. 523 

t 



INDEX. 


IllPractice— see CrtftiAal Procedure Code, 
^ section 453 , ... Vol. XI. 522 

— — « — sec Criminal^ Procedure Code, 
sections 34, 36 and 408. Vul. X’A. 500 

■ . ,, of the HlgkY Courts — see’ 

CriiViin'&l Procedure’ Code, sectiod 263. 

Vol. II.'siS 

- in cross ^Criminal Cases. 

— see Procedu’re in cross cases 
^ ' Vol. XIII. 2?^ 

Preludglng Defence to charge 'com- 
mltted to Sessioas^^ Cc/urt.— see 

committal, *Sessions Court Vol 1^.338 

Preliminary Inquiry.— see Fal^e charge 
' ^ 'Vol 11 . 315 

; proceeding before Magis^ 

. trate. — see C’rimidal Procedure Code, sec- 
tion 530 ,i\ ^ Vol. VI N. 514 

Preparation for conimii;«ion of ot!- 
fence. — see Penal Code, sections 463 
and $64 yo). VIII ^72 

Wesent in Court.— see Criminal Pro- 
ced\ire Code.^sectioj/) 247. 

Vol XI II. ^303 

Presidency Magistrates Act (IV. of 
.1877), sectioq 12.— see Act VII. 
(B. C.) of 1878, sections 9, 58 and 74 
' Vol. Vn. 250 

^sections 

32 and 124. — see Dis.nissal of com- 
piaint *: Vol. VIII. 166 

section 

39.— see Public Servant. Vol 11 ^ 520 

: ; section 

87, explanation 2. — “ Revival of a Pro^ 
secution. ’ — The revival of a prosecution, as 
mentioned in explanation 2 to section 87 
‘ of Ach IV. of 1877.* (The Presidency 
Magist^tes Act), i)not a Continuation of the 
original prosecution, aqd upon such revival 
all the Witnes.ses on whose evidence the 
prosecution intends to rtly, as justifying, 
the comlnittal of the' accused, must be exa- 
mined betore the Magistrate, and such of 
them as have been examined at ih^e time 
of’ the “original oprosjcution must be exa* 
mfned 'de novo. Empress v. C h u n d e r 
Nauth Dutt , Vol IV, 305 

section 

- hzpi, — P\ostcution of Criminal case^ Right 
to conduct . — No person, whether Counsel 
or Attorney, can claim the rig^ to conduct 
the prosecution of any criminal case, under 
the Pre*vdency Magistrates Act, without the 
sanction of the Presidency Magistrate. 
Empress v. Butto Kuisro Dass and 
ANOTHER ... , Vol Vf. 374 

— — section 

170 Depositions t Right to copies £/-— 


Presidency Magistrates Act (IV of. 

i877>(rn«frf.)— 

Specific Relief Act (/. of 187^)^ section 45. 
Ajl prosecutors whose charges are dismiss- 
ed hy a Presidency Magistrate are affected 
,by the orders dismissing thSm, and are 
entitle 4 ,.»uAder section 170 of the Presidency 
• Magistrates Act, to copies of the prder and 
depositions ; ar-^, where a charge of cheating 
brought by the Bank of Bengal was dis- 
missed by a Magistrate, the Idigh.Ccurt, 
under section 45 of the Specific Relief Act, 
directed that copies* of the^ orders ^nd 
depositions which had been refused by the 
Magistrate should be made over to the 
attorney for the Bank. Empress v. Dino- 
NATH Rov ' Vol. X 190 

sectioiY 

234 -— see Insolvent Act, section 13. 
i » ‘Vol V. 458 

I — sections 

' 234, 235, Powers of Magistrates 
launder — Magistrate, Stay of order for — 
f Divorce under Mahome flan Laiv^ Effect of— 
A Presidency Magistrate is con.petent to 
stay the operation of an orders made under 
section 234 of Act IV. of 1877, for mainte- 
1 nance of a wife, and to refuse to issue his 
I warrant under the 3rd clause of that^ section, 

I although he cannot formally cancel the 
order, which must be taken to have been a 
proper and legal order when it was made; 

I and he is competent to try all questions 
' which affect the rights of a woman to 
receive maintenance. For the purposes of 
Chapter XVlll. of Act IV. of 1877, a Ma- 
gistrate must, when, a question of divorce 
arises, determine, on such* evidence as 
may be before him, whether there has or 
h^s not been a legally valid diyo,rce. Al- 
d’uk Rahman vs Sakhina ... Voh IV. 21 

Presiimption from fact of accused 
not call^g evidence— see Crifninal 
Procedure Code sections 289, 292, 303 
and 34» -... ... V^ol. XIII. 358 

‘.^rom probable conse> 

quences of aa Act rsee Murder 
^ > Vol. II. 211 
Previous Conviction— see ^^enal Code 
(Act XL**?', of i860), section 75 
' V Vol. X. 392 

Evidence of, for 

what Purpose— s.' e e Misct^irection 
' ,Vol.Vl.,2i9 

1 P*;oof of, see Crf- 

^jiina'l Procedure Code, section 310 
V0I.XII..355 

d under Excise 

Act— see Act VII. (fe. C.) of ^r878 
sections 9, 58 and 74. Vol. VIII. ^250. 

Prisoner— see Criminal Procedufe Code 
section 308 « Vol. HI. 404 
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Private defence— 

dence Act (/. of i8t 2), section IQS * — Where 
the accused had been convicted of riot 
under section 148, and of gi^ievous hurt 
undtr section ^35, of the P^^ndl Code, tfie 
Sessions Judge on appeal held that the com- 
plainants had themselves been thep^gressors,* 
and that the accused had merely ^^rcised^ 
the rignt d/f private defence jt but, inasmuch 
as they had not set up the plea of private de- 
fence, he considered it was not competent to 
him to set a'side the Qbnviction. Held that, 
on the finding of the Sifssions Judge, the ac* 
custd were entitled to an acquittal. In The 
Matter of Kali Churn Mookkrjke 

Vol. XI. 232 

Private Defence, right of— to he 

pleaded — section 705, Indian Evidence Act. 
—It is for those whlb raise the plea cf private 
defence to prove #it. The act charg;f*d cannot 
be denied, and the plea of piivate defence 
raised as an alternative. If raised a full 
account of the (ccurrence must be given in 
evidence. — J amshur Sirdar and others 

Vol. I. 62 * 

■■■ ■■ see Penal Code, section ( 

148 Vol. X. 270 

Right of — see rioting 

Vol. 521 

Probable Accident, in Execution of 

—see Death, Execution of sentence 

Vol 11 . 215 

Prosecution of the Coifimon Object- 

see Common Object ... Vol. Ill, 49 

Under section 2i£ of 

Penal Code — see 'Dismissal of Com- 
plaint Vol. IV. 134 

T-otCriminal case, Right to 
conduct*— see Presidency Magistrates 
Act, section 129 t Vol. VI. 374 

- — for riot by rin^al sections 

— see Procedure in Cross CaseS^ — 
Vcl. Xill. 275 

Prosecutor, Trial by sefvant of-see 
Magistr&.^e, Disqualifying interest of 
*> ‘ Vcl. IX. 193 

Procedure— see Ass^^ssor^ ... Vol IV. 405 

— — . .. .■ — see Criminal Procedure Code 
(Act X.. of 1872)' section 458 

.. ^ Vol V. S74 

see Criminal Procedure Code 

^ ^(Act of 1872}, % section 64 

• Vol. VI. 279 

■ see Criminal Procedure Code 

^ section 446 ... ... Vol. VII. 143 

. see Penal Ojde^ section 31 1 

" * Vol. Vn.467 

see Pena) Code section 2ii 

4 Vol. Vlll. 255 


Procedure*-see PenSl Code section 21^ 
.• Vol. VIII.265* 

■ see Penal Code ‘section* 211 . 

• . Vol. Vlll. 389. 

r"— — —see Penal Codec section 21 1 

• . Vol VIII. 3»7 ’ 

— — see Criminal Procedure Code, 
section 521 .,V ... Vol. VIII. 399 

— see Criminal Procedure Cp 4 <?, 

sections 521 and 525 ... Vol. VIII. 431 
***** 

' " ■ • see commitenent without 

jurisfjiction Vol. XI. 55 

by Cour^ <»f Revteion— 

„ see Criminal Procedure Ced?, sectiQiy 

521 Vol- XI..235 

in crois eftses— Pmf- • 

ouiions for fipi by rivSl sections — Examina’* 
t'ion of witntsses in cross criminal cases — 
Practice — Revision ^ Powers of fhe High 
Court as Cdurt of — Criminal Procedure 
Code {Act X. of 1882), section 45^ —Where 
a riot occurred, an& complaints were lodged 
by both parties, the witnesses for the pr^- 
‘^secution were ir eaeh case in turn examined - 
in chief, then also in ^.turn eVoss* examined, 
and in like manner re-examined, and\he 
Court there upon discharged the** accused • 
in one (ase, and called upon the accused 
in the othee tq go into his defence i Held 
that the procedure adopted was improper, 
and that there shculd be new trial. Empressm 
V. Chandra Nath Sirkar, I. L. R., 7 Cal. 65, 
(S. (;.) 8 C. L. R. 352, followed. The pro- 
visfbns of sectipn 439 of the Crimin^il Prd- 
cedure Code in no w^y affd^ts the jfbwers 
of the Higl:\ Court as a Court of Revision 
vested in it by the J^igh Courts Act.— 
Chakowri LalC V , Moti Kurmi. 

. , Vol. X III. *275 

in trfals of me^ibetrs of 

opposing factions in l-iots— see 
Criminal Frocedrre Code (Act X. ot 
1872)., sections, 250 and 265 
Vol. VT. 521 

• »•* » 

under • 5 t^nip Act— see 

Stamp Act ( 1 . of 1879) sections 37, 40 
^ Vol. X. 365 

on*^ithdrawal of conift- . 

tionai pardon under section*349 
' of the Criminal Procedure Code— 

^ see Criminal Procedure Code sections 
249 349 Vo^ Vll. 66 

— where accused desires to 

recall and cross-examine wit- 
‘ nesses of prosecution— see Cri- 
minal * Procedure Code section 218 
Vol VIII 325 
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Proceeding based, upon insufficient 
► Materials — set Criminal Procedure 

Code (Act X. of 1872), section 530 

Vol.JV. 483 

under^ Lichen se Act— set 

Magistrate, disqualifyi;ig interest of 
* ’ ^ • Vol. \K 193 

to be recorded under« 

5 ection. 5 SO ot Act X. of 1872-— 
see Criminal Pr9bedure Code section 
^ 530 ... .M ... Vol. VIII, 245 

Profession, Exercise o<— see Act IV* 
(B. C ) . of 1876, , se’cticm 77 
Vol. XI 357 

Proof of previous conyiction— see 
Ctiminal ^*r®cedure Qode, seciion 310 
V0IXIL55S 

Pi'otection ♦ OrCiJbr — see Insolvent Act 
(ii and 12 Vre. c.*2i’) ... Vol. V. 458 

Public Nuisance— see Ptiblic servant 
<* Vol. 11.^20 

^ — : ^servant — Munivpdl Corporation 

— Public nui^ance^ Corporation of Calcutta 
— Indian Penal Code f section m — PresU 
^e^cy MagistfMes Act IV. of 1871, section 
, ^9— Act IV. (/?. C.) of The proteo 

tion extended by Sjjction 39 of Act IV. of 
1&77 (the Presidency Magistrates Act) to 
certain Individual public servants does not 
extend to a Municipal Corporation pjo* 
secuted under t^le Indian ^eral Code for 
being guilty of a public nuisance. Peer 
• Ainslie, 7. — The right to prosecute any 
person or body of p'ersons by whom any 
one may have been injured is a coi^mon 
light which can only be limited by special 
legisXi?ion. 5iich a right cannot be taken 
away, uniV.ss by express words, or by ne- 
cessary implication. Per White, J . — It 
is doubtful whether a corporation is a 
public fiervant at^all ; but assuming it is, 
neither* tlje ^Corporation of Calcutta nor 
any sf Us members ib a public servant 
removable by Govetnment, Where a privi- 
lege is coeated in /avoy of her tain persons, 
the meaning of tb# words cheating the 
privilege should not be extended beyond 
their plain and natural sense. Indian renal 
Code, jectiop 21 ; Pibsidency Magisirate.s 
Act, section 39; Act IV. (B. C.) of 1876, 
discussed R Birmingham and Glou- 
cester Railway, 3 Q. ^Rep. 223 ; R. v. 
Siott^ 3 ditto 547 ; and R. v. The Great 
Northern of England Railway, 9 ditto 315 
cited. — In the Matter of ths^Empress v. 
the Municipal Commissioners Jf 
^ Calcutta Vol. II. 520 

way, Obstruction to — see Penal 

Code, section 283 ... Vol. XI. 462 

Quashing of Cmmitment — sse commit- 
Vol. Xll. 120 
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RiPCOgnizance — Criminal Procedure Code 
{Act X. ^of 1872)} section 489 — Penalty 
under recognisance bond, Remission of.-^ 
Where fhS penalty under a recognizance- 
bond has been forfeited, neiiher the Magis- 
trate nor the High Court has power to 
reduce the amount of the penalty. — *I n the 
Mat^ei? OF N^ki Hazi Vol. VIII. 72 

^ Forfeiture — When a Ma- 
gistrate has before him the fact that a 
person convicted by him of, an .offence 
attended with violevce was under recogniz- 
ance to keei^ the ‘peace, ajpd does ^not 
nevertheless proceed to forfeit such recog- 
nizance, it must be held that l.e thought it 
unnecessary to do so. Proceedings taken 
after the lapse of a considerable period ase 
bad and contrary to the intention of tlie 
law. — In R A M C H v N D b r< L a l L A 

Vol. I. 134 

— Forfeiture of — Security 

to keep tke peace — B'urjfiture of Recognise 
ance — Penalty — Act X of J872, section 
»5C>J. — On the 20th of April *1877, A was 
bound down to keep t'he peace for one year, 
On the I4rh of january 1878, he was con- 
victed of an offence and sentenced there- 
tor to fine and imprisonment, but no order 
was made for the recovery of the penal- 
ty, though the Magistrate knew \hat the 
recognizance had been forfeited On the 
and of April 1878, the Magistrate, at the 
instance of a thira party, called upon A 
4o show cause wjiy thg penally of the recog- 
nizance should not be paid, and a warrant 
for its recovery was issued on the 6th of 
Junej87S. Held that the warrant must 
be quashed, on the’ground that the Magis- 
trate having inllictcd a sentence of fine and 
imprisonment with the kpowhdge that the 
rocogniz ince was forftitecl ffe vjas not 
compeient to iviilict a furlhtr penalty on a 
reconsideration of the circumstances.— 
In the MA'i^TER OF Parbuiti Churn 
Bc/se Vol. III. 4 c6 

, Record ot' former Broceedings in 
same master before another Ma- 
gistrate— see Ht^iopnce *in proceed- 
ings before Magistrate. * Vo^ VII. 193 

of offices subordinate to Ma- 

gistratfi— see Evidence in Kroceed- 
ings before Magistrate. Vol. Vil. 193 

Reference to High Court— Crimi- 
nal Proceduro Code (Act^X* of »8y2), 
sections C95, 296 ... ^ Vol VI. 245, 

Refreshing memory— of opposite 
party to inspect writing used to refitsh 
memory — Medical evidence -“Criminal Pro^ 
Cfdure Code lAcOX. of 1872^, section 32J — 
Change to jury — Misdirection — Pehal Code 
— {Act XLV. of i860), sections 34 and* 149— ^ 
Constructive murder -^Per Field, The 
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Refreshing; memory (conid,)^ 

grounds upon which the opposite^ party is 
peimitted to inspect a writing ^ used to 
refresh the men) wiy of a witness are thre^ 
fold: (I) to secure the full benefit of th^ 
witnesses reco*liection as to the whole of j 
the fact; (2) to check the use of^n^proper | 
docunnentiv; and (3) to comoare hf.s oral j 
testimony with his written ( statement; *1 
♦ * but I doubt whether he is 

entitled, except fvjr this particular purpose, j 
to question the witness as to other and 
ind, 'pendent joatter contained in the same 
series of writings. If the right to look at a 
particular writing before or at the time when 
a witness uses it to refresh his memory 
in order to answer a particular question be 
not then exercised, it c-irinut be ret lined 
throughout the subsequent exainirx^tiun of 
the witness. Per Field, J-. — In order that 
the examination of a Civil Surgeon or other 
medical witnesi may be admissible under 
sectum 3;.3 of Act X of 1872 against any 
individual accused person, it mus*^ have, 
been taken by the Magistrate in his pre- 
sence. (See now .sec ion 509 of Act X. of 
1882.) Per Field, J, — It is the duty of a 
JuJge to give a direction upon the law t(f 
the jury so far as to make tliem understand 
the law as bearing upon the facts ; ar.d, if 
he does not give them an explanition of 
the law sufficiently comprehensive to enable 
them to decide the particular issue, it i.s a 
misdirection. Per Field, f , — U m ly bti 
a question whether a person, constructively 
guilty of murder under section 34 of the 
Fenal Code, can be said to have cornrqitted 
the offence of murd r within the meaiiing 
of section 149 of that Code fo as to make 
other persons by, a double con'.truciion 
Jbilty jof murder. — J hubboo Mahton r 
The Empress ... ... Vol. XU. 233 

2 f 0 iP Police 

diaries— see Criminal Procedure C(Me 

sections 119 and 126 Vul. X 51 

• 

Refusal to summon \^tnesses~sec 
Criminal Procedure Code, section 339 
. • Vol.^VlILyo 

to give Redeipfof Summons— 

see Summons ... ^ tr. Vol. II. 80 

Reglstrj^uiider Act XIV. of 1868, Re- 
tention of n^ftlgS upon— see Act 

• XIV. orf 1868, sections 2,11, and 21 

• . . Vol. VII. 197 

• 

R^ulation XX. of 1817, section 21^ 

^see Penal Code, sqptions 187 and 188 
^ Vol. VII. 575 

• , • 

Removal of goods with Owner's^ Per- 
nflasion — see Penal Code, section 
io 9 • .M Vol. HI. 525 


Re-openIng of case decided— see Cri- 
minal Procedure’ Code, section 536’’ 
Vol 89 

Repay^nent of Court fees to com- 
plalnants-rsee Cattle Trespass Act— • 
]?oJ,H,5o7 

Reply, Right of prosecutor to— see 
Criinitial Procedure Code sections 289, 
292, 303 and 3f2 ... Vol. XIII. 3^8 

Report — tfiQ Possession ... Vol. III. ij4 

Retail Sale— ^jee Excise Act VI L (B. C.) 
0^1878, sections 15 and Vol. X. i5S 

Retrial-^/lrt/MfV/a / — Failure of Justice^ 
Cjde Ltf tribunal Procedyire^ sectionis 220, 
^K) — Charge — Preparing a Chargf — A man 
accused of theft was acq^^^ttedA)y the Depjuty 
Magistrate under section 220 •of the Code . 
of Criminal Procedure. 'The District Ma- 
gistrate, at Lheyl^^staiice'cf the Police, ordered 
the case to be re-trud It appeared that the 
Dep^ity Magistrate had not framed any 
charge, but that *.o failure of justice .had 
been occasioned by his not doing so. Held, 
that the Magistrate'had no power to ordgr a 
re tnkl, without first setting'aside the oi.jilSr 
of acquittal ; ai»i that he had no power tft 
set aside the order of a>^^quitta\ as the ,casc 
had not been appealed to him — I n The 
Matter OK JojA Pashan ... VoI.HlI 131 
Re-trial— ste Criminal ^Pioctdurc Code, 
seciiofP 22|7 Vol. II. 511 

lievision — sec Crimina’ ’Procedure Code,^ 
section 521 ... * *... Vol. XI, 235 

— r*" Powers of the High Court 

i& Court of — see Procedure ^n cioss 
cases ^ ... Vol.,XlA. 275 

—-^Grounds for — see Excise Act 

Vll. (B. C ) Oi 1678, sections S3, 60, 
and 61 * ... Vol. ^H Mfii 

Revistonal jurisdiction oPHtgh Court 
in Criminal matters— see Criminal 

Proccdure«Code, section 296 yol. X. 14 

Revival gf order rfifter proceedings 
being struck off— see Criminal Pro- 
ceduiV* Code, section ^*;i8 VoI.*XI..4S4 

■ — of Prosecution — see presidency 

Magistrates’ Act, IV. ef 1877, section 
87, Pxpi 2 ^ Vol. IV. 

of ProiSeedlng5— see Inter p‘r6ta- 

« tion * Vonll. 263 

flight of ^peal - see Criminal Procedure 
Code, section 227 ... VoI.H. 511 

r-^ — appeal in ordinary course— set; 
High Court ... ... Vol. 1 . 352 

of Complainant to be exa- 
mined— sec Dismiss.! of Complaint 
* Vol. IV. 134 
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k 'Right of opposite,* party to inspect 
writing used to refresh memory 

• — see .Refreshing me’mory VoI.XII. 233 

to withdraw petition of A*ppeal^ 

—see ^Appeal Right to ^withdravf peti-’ 
tioo of* ' Vol. V. 372 

Riot — see Penal Code section 148 

Vol X. 278 

-I . Cros;a»cases pi — see Procedure ip 
, cross cases ... Vol. XIII. 275 

^ — Trial of members of opposing 

factions — see Criminal I^roce- 

dure Code (Act X. of iP72) sections 
250 and 265 ... ... VoI.JVI. 521 

Rioting t^Aitdtkin^ pariy^RirrJii 0/ pri- 
vate deffnce.-:^'Where both parties are*' 
armed and preparecfrto fight, it is imma- 
terial who is the first attack, unle^ss it 
is shown that that party was acting withirij 
the If gal limits of the righs? of private* 
defence.— Kaleb Beparkr and others. 

^ , Vol. I. 521 

liival Factions, cross cases of riot 
agaihst — see Prodbdure in.icross 
"”■* ^“cases ... i ... ... Vol XIII, 575 

'Road, Order, to open- isee Order to* 
open Roa<i ... Vol. II. 509 , 

Rules lAttder section 21 of Act XIV. 

of 1868— see Act XIV. of i868, 
sections 2, iiv»and 21 ... Vol VII. 197 
Sagai Wives->see Adultery* Vol. III. 410, 
"Sanction to prosecute— Crmnno/ Pro- 
cedure Code {Act X of J8T2), section 468^ 
Indian Penal Code (Act XLV. of 
tion 7irf—Abetirer,tofhfinfrivef\fahe ckarc^e 
~^Misdir^tion^T\\%te being nothing in the 
law requiring tl at sanction to, prosecuU 
under section 21 1 tft,he Indian Penal Code 
‘Shoj,ild only be granteef upon application 
by a private prosecutor, a* Distiict Magis- 
trate is cojnpiitent under, rection 468 of the 
Code of Criminal ^Procedure of his own 
motion to direct a proserytion where a 
complaint has been ei,*tsrtaired and found 
to be false by a Magistrate suVe/dinate to 
him. There being no abetTient cjf an 
offence* after iN has-been cornmitted, a 
person cannot be ernvirted of abetting the 
offence of inbti:tuting a false charge on 
evidence which shc^ws only that he gave 
eSdence in suppert of a SJiarge found to 
be faAia.- Duty of Judge in charging a jury 
discussed.— In the Matter of Jugwt 

Mohini Dasskk *'Vol. IX. ^ 

* — On an applica- 
tion to a Moonsiff for sanction to proSe-.^ 
cute, the following order was made upon 
the petition ; “If the petitioner thinks there 
issuWiegt evidence against A, \ have no 
objection to give such ‘^auction to.” Held 
that the order was not a sufficient sanction. 

[Criminal*] 


sanction to prosecute (contd ) — 

to support a prosecution. — Jadunath 
Hazra -y * Annoda F r o s a d Sircar 
^ ^ Vol. XI. 53 

^ — see‘*C r i m i n a I 

Procedure Code, (X. of 187a) sections 

» I47>and 46^ VoJ.IV. 413 

I » —see Criminal 

Procedure Code section 468 
* . Vol. VH. 330 

— T see Penal Code, 

section 2I1' ... ... Vdl. VIII. 2I65 

under sec- 
tion 470 of Criminal Procedure 

Code — see Criminal Fhocedure Code, 
sections 141 and 470. Vol. VIII. 267^ 

^ see Criminal 

Prfce,dure Code, sectior^i;68 Vol, X. 46 

— - Omission of 

— see Criminal Procedure Code sec- 
tion 195 and 537 ... Vol XIII. 117 

Scheduled Districts — see Tributary 
Mehals ... ... ... Vol. IX. 93 

Science, evidence of boerks of— see 
Evidence Act (I. of 1 872) sections 57 
and 60 ... Vol. XII. 86 

j 

Reference to books of— see 

Criminal Procedure Code, sections 289, 
292, 303 and 342 ... Vol. XIII. 358 

Secondary Evidence to prove un- 
attested confessions— see Cede 
of Criminal Procedure, (Act X. of 1872) 
sf/ition 122 and 346 ... Vol. IV. 137 

Second Conviction — section 75, Indian 
Penal Code — 'sentence. — Where, soon after 
his, release on expiry of a s’eu^'ence of seven..* 
years' imprisonment on convictidn of 
“receiving stolen* property acquired by 
docoity,” a pesson is convicted of hoase- 
breaking and theft, he is sufficiently punish- 
ed by a sentence of seven years in trans- 
portation ; a sentence for transportation for 
life is too fever*. It is not the intention 
of the Legislature that a previi?us convic- 
tion should -TO enormously *enh,^nced the 
heinousness of i\etty ^oHerices, — Shamjie 
Nashyo... Voi. I. 481 

Security for \jood Beh^iviour— see 

Criminal Procedure Code (^ct X. of 
1^7) sections *^0^^ 510. Vol. VI. 128 

— "r- ■' ■ ^ mode ♦ 

of fi X I n g the amdunt of — see 
» Criminal Procedure Code, section 509 
, Vol. I. §5 

Security to k^ep the peace •—‘Section 
4 gi^ Code of Criminal Procedure — ^videAce 
to be recorded.^\ Magistrate is not compe- 
tent to require persons to give security to 
keep the peace ufttil he has adjudicated, 
C.*L. R>-I22.^ 
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Security to keep the peace {contd,)^ 
on evidence taken in their presence, that 
they have by their conduct rendered this 
necessary. Rfijah Run Bahadoor Singh <7. 
Ranee Tilessuree Kooer, 22 W. R,, Cmm., 
79, cited and followed.— I n the Matter 
OF Umda Khanum ... JToi.ill. 72 

,., 1 . ' J ■ ^•^Seciion 

4gi, Code of Criminal Procedure— ^Probable 
resistance to lawful Collection of r^ni,—^ 
The petitioner, a tehdUdar^ applied to the 
Police for assistance to protect him while 
diStraining fhe crops of certain ryots for 
arrears of rent. On this being reported 
to the Magistrate, he required the petitioner 
to furnish security to keep the peice on 
Jhe ground that any riot which might 
result from the re^sistance of the rybts to the 
attachment of their crops would attribu* 
table to his act.' This order wasOet aside 
by the High Court as illegal, because the 
Magistrate had not found that the petitioner 
himself was Hkely to commit a breach of 
the peace,— In th® Matter of Sheo 
S uRN Lall VoL. III. 280 

—to keep the Peace— see Re- 
cognizance, forfeiture of Vol. III. 4b6 

Sentence— see second conviction 

^ Vol. 1 . 481 

— — ..——Commuted— see Death, exe- 
cution of Sentence of ... Vol. II, 215 

to coinmencp at future date 

—see Criminal Procedure Code sections 
339 and 340 Vol. VII. 393 

on appeal from acquittal, 

Commencement of — see Criminal 
Procedure Code, section 457 Vol. VI. 349 

v3eparat& Charges— see Criminal Proce- 
dure Code section 454 . Vol. VIII. 390 

•* Sessions Case see Criminal Proce- 
dure Code section 296 Vol. Vn.^168 

— — Cases — .see Interpretation 

. ‘Vol. III. 863 

— )f 3 ourt,e Case^ Exclusively 

triable fey,'— see Criminal Procedure 
Codtf Vol III. 599 

— Judge, dissentient opinion 

of —see Verdict of Jury*.,. Vol I. 275 

■ Judge— PrFzuoMr trial of other 

accused--^ Session^ Judge, holc^ng a 
segond trial* should *no*l comment on the 
** conduct of a p^^evious trial — y^mshur Sirdar 

and ethers Voi I. 62 

• 

Shla wife, Maintenance of, by moota 
marriage— see Criminal Procedure 
Code seetTon 536 4 ...^Vol. XI. 237 

Speclat Powers of Magistrates— see 

Criminal Procedure Code, sections 30, 
34 and 209 Vol. Xlll. 375 


Specific Relief Act,( 1 l. of 1877), section ^ 

45— see Presyi^ncy Magistrates Act, 

section 170 • * Vol, X| 190 

SpliWng offences— see Summarry Juris- 
f diction r., ..y^Vol. III. 44 

St^fhp Act, (XVIIK of 1 8*1^), -section 

4$— see Trial ... ... Vol. II. 179 

^ (I. oj i879)» sections 57, 

40 — Evasion of s^am^ dutM^ intention^ 
Procedure — Interpretation of fiscal Statutes, 
— Six' persons, the members of a plin- 
chayet, .as «aTbitrators, decided a dis- 
pute dbetweeir two of theiriellow -villagers, 
as to a piece of land, and delivered their 
judgment or award in writing. Subse- 
quenfly the award was fifed by,orfe of the 
•parties thereto in the Moon^iff's Court, an J, 
not being stamped, w»2ts impounded by the 
Moonsiff, who forwarded it to the Collector.' 
That' officer directed fhat the writer of the' 
.document should be prosecuted, and accord- 
ingly the six persons, who acted as arbitra- 
tors. were su^mmoned by the Depity Magis- 
trate, to whom*'the case was entrusted, afid 
by him Jfined Rs, each HeW that the 
conviction was illegal, inasmuch as the pjro- 
^ce^ure laid down by the Stamp Act, fl. of 
1879), had notSbeen, as it ought to have betfh, 
strictly followed. Er^press vs. Sodda^und 
Mahantv Vcl. X. 365 


Stamp duty, evasion of— see Stamp Act 
(1. of 1879), sections 37 and 40 
. • Vol. X. 36s 


Statement of accused, Refusal 0I1 
Court to take— see Inspection of 
c*” books, the subject of charge of tl\eft 

. Vfci X. 54 

—made in Absence of accused 

— see* Evidence Act, section 50 
* • Vol. VIII. 352 

— > " ■ — by* Deceased as Jto cause 
of Death— § ee Evideiice*Act (I. .of 
1872), section 32 ^ ... .Vol.VI, 378 


—bo Poljce — see Cri^minal Pro- 
cedure Code, sbe^ioh 119 Vol. Xl. 569 

Statutes,^ Interpretation of fiscal— 
see 9 tamp Act (I. of 1879) seoitions 37, 
40 ... Vcl. X. 36s 

Statute, Interpretation of— see Ezciie 
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(^tolen Property— Bank-noie—Goods-^ 
ontraet — Right of appeal by complain^ 

^ni, the robbed person— Code of Criminal 
Ptocedure, sections 286^ 418^ 4rj^A Goa- 


•ernment currency note stolen from A was 
cashed with B. The thief was tried and 
(^nvicted for the theft, and after this con- 
viction tl!e Magistrate ordered ike note to 
be returned to B, held that the Seasiona 
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Stolen Property (cowW.)*- 
Judge waSt under section 4ZQ of the Code 
of Criminal . Procedure, t|ie proper person 
to deal with an application made by ‘A for 
the reversal of that order. iWhere a stolen 
currency. note has been delivjred to a %bona 
fide holder for value, the Court will not, 
on conviction of the thief, restore ithe note 
to the person from wfiom it was stolen. A 
Government* currency ,pbte is not “ goods ” 
within the meaning of the Contract Act— 
In the Matter of Captain Mi?;hell 
. Vol. I. 339 
Sureties — see Criminal Procedure Code 
(Act X. of 1877), sections s05, 510 
« , VoiTvi. 128 

I I 

Summary Jurisdiction— O/-^ 
fences^ Offences tfimble summarily — Void 
Prcceedittgs — Code 9/ Criminal Procedure, 
section 34 — A M 3 g^iJtrate^ should not split, 
up an offence for the purpos'fc of giving* 
himself summary jurisdijtion. If he do^s 
so, and th^ offence is not triable summarily, 
Ae proceedings are void, uftder section 34 
of the Code of Crimir^l Procedyre. — I n 
^55«a’ Matter, of Abdool Kadir 

^ Vol. IIlf 44 , 
* • '* 

Pfocedyre-*see Penal Code 

' sections 182 and 211 ... Vol. VII. 382 

I—- Trial — Section 222 , Code of 

Criminal ProcedtaV — Jurisdictio^^^Section 
34, cL iv . — Whcye, on the facts found by a^ 
Magistrate, an offence is established which 
he cannot try summarily, he is not com- 
petent to convict ior an offence made up 
of only some of those facts in ord&»to 
give hiinself Jurisdiction, Such proceed- 
ings are ^oid undtt section 34, cl. IV. of 
the Code of Criminal Procedure, because 
he was not empowciied. by law to try the 
offender ’summarily —I n the Matter of 
Ch UNDER SUJ^OK S'OOKUL ... Vol. I. 434 

J — 1 Act XXL of IS 56, 

section ^g-^Confisca^ion^Xine^Code of 
Criminal Procedure, jetton 222— The con- 
fiscation which is provided for ty section 
49,^ Act, XXI. of 1856, is meAly a c6nse- 
quence pf the L\)nvi ition, and does not 
form part of*the punishment for the offence. 
An offence unOer that section, which is 
p;fnishable .with fine, ma^ therefore, be 
• trbd ^umdiarily by a Magistrate under sec- 
tion ai2 of the Code of Criminal Proce- 
dure, Act X. of 1872. Khet^a Mohun 
Chowrunghy 22 W. R., 43, and Juddo® 
.Wath Sh*>ba, 23 W. R., Cr., 33, overruled. 
—In thr Matter of Baioyanath Dass 

Vol. I. 442 

i Trial, ^Section 222, Code tf 
Criminal *PfOCedure^J ufisdidtck-^Police^ 
inwtigation^Dneharge by Magistrate of 


Summary Trial {contd,)^ 
persons sent in ly Police , — It is the nature 
of a com^^laint which should determine 
whether a case should be trif;d summarily 
under section 222 of the Code of Criminal 
Procedure. Whether the acts 'complained 
of amount '*0 an offence which a Magistrate 
itannot tty summarily, he is not competent 
to hold a sumnfary trial. In the Matter of 
Dmarkanatk Mojoomdar, 21 W. R., 89, and 
Chunder Seekor Thakoor, 22 W. R. 29, 
followed. When a Magistrate has refer- 
red a case for ^olice-mvestigaMon and t^e 
police arrest certain persons, and send in 
evidence against them, he is bound to 
consider that evidence before^ he discharges 
them. In the Matter oe Beputoolla v, 
Najim Sheikh and others .*. Vol. II. 374’ 

see ^Criminal Pro- 
cedure Code, section 227. Vol. 11 . 51 1 

Summing-up in trials with asses- 
, sors. — see Criminal Procedure Code, 
section 309 ... .,,*, Vol. XII. 506 

Summons,— to give Receipt for^-^ 
Indian Penal Code, section 1^3 — The 
refusal to give a receipt for a summons is 
not an offence under section 173, Jndian 
Penal Code. Queen v. Kolya bin Pakir, 5 
Bom. 34, Crown Cases, followed. — In the 
Matter of Bhoobuneshwar Dutt, Peti- 
tioner Vol. II. 80 

— to appear. — see Criminal 

Procedure Code, section 491. 

> ^ Vol. X, 430 

Superintendent of Tributary Mehai^, 
Powers of.— see Tributary Mehals, 

» ’ Vol. IX. 93* 

Suspicion, statement to Police of.— 

see P e n a 1 Code, section 21 1 . 

Vol. VIU. 233 

Symbolical possession under decree 
* of Civil Court, Effect of.— sea 
Criminal Frocedurg Code. Act (X. of 
1872), section 530 • .j. Vol. V. 200 

Theft. -••see Penal Code, sedlion loS. 

o » Vol. Ill, 525 

Thoroughfare,* obstruction to. — see 
I Criminal Procedure Code, ^section 521. 

• Vol. VlII. 395 

Title, how far evidence of possss- 
sion.— s^ Criminal Prpeet^ure Code, ’ 
^ sa^tioD 530 ,*. Vol. VIII. 245 

Transfer of case^see criminal Proce- 
dure Code (Act’X. of 1IJ72) section 64 
* » Vol. VI. 279 

Transfer of case.— see Criminal Pro- 
cedure Code, (Act X. of 1872) section 48 
^ Vol, X. 239 
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Trial, XV 111. of tSOg (Stamp Asl) 

section 43 — Trial hy the officer aus^horised io 
institute and conduct jthe prosecution. 
Where an officer has been au 1 ;Hbrized ^ 
the Collector tfnder section 43, Act XVI IT. 
of 1869, to institute and conduct the prose- 
cution-in certain cases, he is not, competent' 
also tp try them. Queen v.fNuddyfi^Ckand^ 
Poddaty 24 W. R., Cr., followed. — In 
THE Matter of Gangadhur Bhonya and 
OTHERS (Convicts) ... Vol U. 179 

—see commithiCTit ... Vol. If. 2 

r 

TAbutary ^ Mehals, Criminal Juris* 
diction of Superintendent of.— 

Superintendent of Tributary M e hats , 
Powers of — Sckiiduled Districts Act {XIV. 
qj- 1814), Schedule I, — Act XV. of I874 
Schedule K/, ajtd section s-^Govern- 
ment, Authority of orders of, ds to the 
Criminal Jurisdiction of the offic&rs of the 
Tributary Mehals — A complaint havinj^j 
been preferred to the Rajah of Muhurbhunj, 
one of the Tributary Mehals charging the , 
petitioner and others with hbel, the RajaH ■ 
issued processes through the Magistrate of ' 
Midnapore Jor the attendance of the 
accused, who were residents of that district. 
The accused then applied to the Magis- 
trate th^t the charge should not be tried by 
the Rajah, and, upon reference to the I 
Superintendent of the Tributary xVIehals. 
the case was transferred to the Magistrate 
of Midnapore, an officer invested with 
certain powers as Assistant to the Superid- 
dent of the Tributary Mehals Two of the 
accused were summoned before the Magis- 
trate, and a charge was^ravvn on the^ 13th 
December iSSo under section 500 of the i 
Indian Penal Code, purporting ti be drawn , 
by the jVIagksfrate as Assistant Superin- ' 
tendent of the Tributary Mehals. On tte ' 

' l8th January, the complaint was witiidrawn j 
regarding one of the accused, and the case j 
proceeded against the other, who rwjw 1 
moved the High Court to set aside the j 
proceedings as having been made without,' 
jurisdiction. It appeared that, on the 12th I 
December 1870, the*Secretary of the Bengal 
Government informed the Magistrate of i 
Midnapore that, a^' ex officio Assistant ' 
Superintendent of the Tribtit^ry Mehals, he \ 
was empowered to try lAi offences com- ; 
mitted withfn the Tributary Mehals not 
punishably with deallf*, and to pass sentence 
no^exceedii^ .seven 'yelrs, submitting his 
• proceedings ijj each case to the Superin- 
tendent. On the 8th August 1871, the 
Government of India vested the Superifi- 
tendent of the Tributai^p Mehals with the 
powers exercised by a Sessions Judge, with 
po#er tq hear appeals from sentences pass- 
ed by^ Subordinate Officers in Tri]>utary 
Mehal casts. Mohurbhunj was not speci- j 
fiedanaongthe scheduled districts of Bengal ^ 


Tributary Mehals, Xriminal fJurls*^ 
diction of SuperinUiident of {ctd.)-- 
in Schedule I. of Act XIV.. cf 1874 or 
Scheduled VI. of Act XV. of 1874* Il^ld 
c'that Mohurbhuj^ij was d part of British India. 
Per I^Rinsep, .y.— J'hat, alth6^b, part of 
British India, and^ as suc;h, and &y reason 
of its npt being a scheduled district, it 
would ordinarily bf subjtct to the general 
law, Mohurbhunj 'is" speci^ly exempted 
tlierefrom by ReguIaUt^ns XII., XIII., XIV. 
of 1805, and, except under special regula- 
tion, coidd iTot be made subject to any 
general law. Per — Cunaiingham, y. — 
That, thpugh Mohurbhunj is not one of the 
scheduled districts, the piearnble to Act 
XI V.*^ of 1874 jfchows that*^ thos^-* districts 
Hv'ere not the whole, but merfly among the 
parts, of India, which hatd eitper never been 
brought within, or had been removed from, 
(Jie ordinary jurisdiction of the Courts; 
ihat, consequently, with the saving clause, 
secjtion IO, Act Xfc. of 1874, it would not 
be subject to»the ordinary law, Regulations 
XIII. and XlV, of 1805 being still it.* 
force. Per Curiam. — That the Magistrate 
of Mitlnapore was not^ competent- jn 
.Miinapore to hold a trial of an oIfe?tice 
committed in *Mohurbhunj.*» Per Prinsep, 
J. — That, the Local ‘Government was^^iot 
competent to invest the Magi^rate of 
Midnapore or the Commissioner of Cuttack 
with cniT^inal powers t in Mohurbhnnj. 
Regulations l^nd Acts relating to the 
Tributary Mehals discUs*sed. — In THE 
Matter of Hursef. Moha’patter w. Dino-* 
BUNDHOO PaT’II ... ... Vol. IX, 93 

Unlawful Assembly— see Common ob- 
ject ... Vorf.i. 49 

— Penal Code, section 

143 ... , ... Vol. XIII. 80 

Unlicensed Vendor-^see Excise* Act •VII.' 
(B. C.) of 1878, sections S3L^b and 6l 
• ^ Vot XU. 45*1 

Unnatural D^ath — see judicial Proceed- 
ing •!.. ... Vbl. HI. 59 

\ • 

Veniict Jury — Section 263, Code of 
Criminal Procedure — Dissentient opinion of 
SesUons Judge-^Hi^n Court-r-Per* Curiam 
— A very large discretionary pother is vested 
in the High Court by section 263 of the 
Code of Crinfina 4 ;Vrocedure. No^xed rutljs 
can be laid down for the exercise pi tjat ’ 
discretion in every instance; and the de- 
cision in sftch case submitted must depend 
upon its own peculiar circumstancest Per 
Garth, C. y, and Prinsep, J. JMarkby^ 
y , contra), — The rule laid down in 
Quern v. Nazir Mundul, 25 W. R , 25, 
Criminal Rulings, goes* too far. Prinsep, 
J. (Markby, j., contra). — Th$-Uw does not 
prevent a Sessions judge from asking a 
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Verdict of Jury 

Jury regarding the grSujids for their verdict, 
and, such a, course is * desirable in the 
ends of* jukice. — (See QuftBN v. Su^i^tiram 
.Mundul, 21, W. R.f y. — '^HB Empress V., 
Mukhun I^MAR ^ Vol.*J 27s 

— ■■■ . •• ^ Section 263, Code of 

Criminal Procedure — Verdict of ^ury dis^ 
appfovid by "Sessiom trudge ^Voluntarily 
causing hurH-^Section^ 321^ Indian Penal 
C 9 de — Hurt intended for one person and 
carried to another — When 9, man strikes a 
woman with a cjiild in her arms on tha^ part 
of her person which is close to the head of the 
child, it must be presumed that lie knew 
that he was I^kejy to strike the child and 
Endanger its life. Such an act amounts to-, 
voluntarily cahsing^ grievous hurt to the 
• child, though '^it may ^nojt have been the 
intention of the peVs^n to* strike the 6hild. 
When p Sessions Judge submits a casd 
under section 263 oKthe^Code of Criminaf 
Procedurf^ to the High Court, because •he 
disagrees with the verdicat of the jury, ac- 
quitting t|ie prisoner, he js bound to state 
^the, exact offence of which, in his opinion, 
tmtb prisoner shcfuld have been convicted.^ 
‘'Empress of ^NDIA, In tae Matter of^ 
Sah^i Rai ... ... Vol. II 304 

——^ee Criminal Procedure 

Code, section^263 ... Vol. XI. 169 

■ ■ ■ — -see fligh CourJ 

* Vol. 11 . I 

• 

■ ■ ■ ■ ■ Criminal Procedure 

Code, section 267 ... Vol. 1 1 * ^18 

o '* 

Void Proceeding^ — sec Summary juris- 
diction Vol. 111 . 44 

• 

•Warrant, Resistance to execution 

of --•see Pen<A Code, section 183 
^ • . Vol, XIII. 209 

Weight of Evidence, Vprdict of Jury 
■whdh agalnsf-*-see Criminal Pro* 
cedure Code, section 263. ^ 1 . XI. 169 

Wholesale, sgie of liquor^ by— see 
Act*VIl..(B. C ) •of 1878, section 60 
Vol. VIII. 15a 


Witnesses, in case of bad livelihood 

—see Criminal Procedure Code, section 
505 — ^ Vol. I. 130 

-5 2*of complainant, Dismissal 

• of complaint without examina- 
tion of— ^ee Criminal Procedure Code 
sect^osis 147 and 470 ... Vol, VII 267 

* — Deposition of — see Perjury in 
respect 0/ evidence in Civil Court 
Vol. VIII. 292 

— — Deposition of decbase*d— see 

Evidence Ar,t, sections 32 and 33 
' Vbi.VIII. 273 

— Examination of, by com- 

mission— see Criminal Procedure 
Code, section 330 *... Vol. III. 93 

^ — in Cross 

Criminal Cases— see Procedure in 
cros% cases ... ...* Vol. XIII 275 

Examination of— see Inter- 
pretation Vol. III. 263 

• —“incapable of 'giving evi 

dence,” Deposition of— see Evi- 
dence Act section 33. Vol. VIII. 124 

j - ■ — of prosecution, (Recall and 

cross-examination of— see Crimi- 
nal Procedure Code, section 218 
Vol V^ll.i325 

Refusal to summon— see 

Criminal Procedure Code, section 359 
Vol III. 70 

Withdrawal of or der-- Section s^iyCode 
of Criminal Procedure — Value of Evidence 
— Codrt of Revision^ — When after enquiry 
a Magistrate finds that there i*s no sufficient 
cause for proceeding under section 521 
o{ the Code of Criminal Procedure, he 
competent to let the matter drop. As a 
Court K)f Revision, the High Court will 
not enter upon,a consideration of the yalue 
of* the evidence on which the Magistrate 
decided so to Act.— In the Matter of 
Shonai Paramanic ...» ... Vol. I. 486 

of parjdon— fee Criminal 

Procedure Co d’e, ^s e c t i o n 339 
, VoK XII. 226 

Workman— soe Act* XIII. of 1859, sec- 
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[tfllMI-NAL APPELLATE JURIiDlCTION.J 

• I 

. [ful£ bfjnch.] 

TJ,TU M YA . 


Appellant 


‘ ''' ♦ , , 

• Exitminatiofi of atHiused’^Rccord of questions asked — Omission of 


Magistrate. 


The omissien of a Magistrate to ha*^e recorded in the A^eruacular the questions 
ksk^ in the exaraiaatioh of the accused person does not necessarily render that 
examination inadmissible as evidence.^ 

For Appellant: ^akoo Joy Gobind Shot . 

For Goverpmepfc Babbo Jutdanund Mookerjee (yunior Govern- 
ment-Pleadef^'. 

'T **’■*' • ' • . . 

A HIS* case waSoreferred for the opinion of* the, pull l^ench by 
MacphersON and in the following terms ,:4-* ' . 

■ * In^thls 'c®vs|:*jfche prison er .has been c^nvigted «o{ ' murder, the 
offence haVing been ’epmtiaftted on the loth of Stfpteoa|^er Ijist. 

* ,I^d,wa^ .commiljed* by Mr. Liittnian-Johnson,»t)^;,Ma|jistrate 
of CafiAar, for tris||[ before the Se^psions Court,, ; j>,. • • 


the 

'-p 

the stater. 


In the the* enqai,fy preliminary to cqjn|(hii 

,.yras' t^l^ ,exawf}n84«'iby‘ th'®' W^gistra^.'-vill';' 

jj:^,,^p^jsion of these e3f;^^«t»p,»S'.' a|e 
‘^e;: .■q^infeipn can be . sttpl^^d ■; ‘"opt if 
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fcitu Mya, 

i^PBLLAMT. 


siaiid. 


Macfhbb* 
SON, y. 


high court. j[VOL. I, 

* • ' * ^ 
^those statements are not admissible, theii there ellarly is ne evi- 

dence to warrant a conviction, . . ^ ' 

The question is, whether the statements taade^by the prisoner 
on those two examinations are under t^c circumstances adjpisslble. 

The first examiptio^ \)f th^ accused was on the zist of Sep- 
tember. The Magistrate, in his own' hand, .recorded fully in 
English .each question and answer, and at the efid he hlgned the 
memorandum, ahd added yVii#^.-The police connected with 
the case were carefully excluded froiif the Court, and the accused 
was given every opportunity of correcting, any of his ^statements. 
)iis manner was that of a person speaking the entire -truth.” 
And this note is initialled by the Magistrate and d&ted the same, 

2ist of September. ‘ . ^ ' 

Simultaneously a mohurir, in' the presencq of.the Magistrate, 
recorded in the vernacular all the answers giyen by the prisoner. 
But the questions put are not recorded in the v^ernacular. , At the 
end of this vernacular record the Magistrate certifies;.^" Takefj,.-^ 
my presence and hearing, and contains accurately the whole (Jf 
the statement made by the accused person,”— and this certificate 

is signed and dated by the Magistrate. 

To this th£ Magistrate appends a “McRe: The qlerk has un- 
fortunately omitted questions. They are, howevqr, entered fully 
in my mepiorandum/’ — and "this he signs. ^ 

After that, a few words seem to have been added rn the' same 
'*day by the' prisoner. They are recorded by the Magistrate in his 
own hand In his < memorandum and simply .signed by him, and 
they are recorded by the clerlf in the vernacular and initialled by 
the Magistrate. 

On ^the i2th of .October the prisoner was, •further examined 
by the. Magistrate. The questions and aiiswers are fully record- 
ed both in thei English memorandum and in the ve.'nacular, and 
the recorji is duly attested by the Magistrate. 

Blit neither, the record of the examination af the 12th Octob''r, 

■ nor the previous reeprd of the examination of 21st September, 

, were signed by the accused perspn, as required by section 346. 

, ,Kor is there anything to show f^hat the record of the. exarpi- 
. 8i^tion— eilery questioij and every answer— was shown <it re^d tothe. 
4b<!tiyed as ditected by the first clause of section 34c.' 
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" In this pai^tiiTcular case We have* no dQubt that the examination, 
of the accvised was"* in fact carefully conducted by the Magistrate, Titu Mya, 
and that ^all the questions and apstvers are accurately recorded, as 
regards SHe first ^xaminalidn in the Ma^istoate^s English memo- 
randum, and as regards Jhe second examination, in both the, ver- Macphkr- 
nacular and EngU*sh. The error is one wnich, in our opinion, 
dqes not prejudice the prisoner, unlefes we are bound to* hold as 
matter of law that fbe ipcre omission to cQmpfy with, the prp- 
visions of section 346 does^prejudice him. 

The Bqmbay High* Court apparently considers that such an 
error necesjsarily do*es prejudice »the prisoner and is incurable ; and 
thal the staternenj: pf the accused, unless recorded strictly as di- 
rected by section 346, is inadmissible (see 10 Bombay Reports, 

166). But the last# clause of ^section 346 seems to contemplate 
the -admissibility of 6ubh records, 'although not strictly in form, 
provided the error does noUprejudice the prisoner. ^ 

The following cases bearing cfii the subject are reported, 21 
W. ,R., 5 ;*24 R., 29, 42 ; 25 W. R., 25 ; ii Bombay Reports, 

pp. 44%nd 237 ; i Indian Law Reports, Bombay, 291. 

As the question is of great importance, and opinion seems 

• ^ 

divided, we •think the matter shouM be referred for* the decision of , 
a Full Bench*. • 


, The questions referred fof#the opinion of the Full Bench are : — 

, , •Aw/.— Whether the omission to obtain the signature or attesta- 
tion of the accused person, as dir^ted by section 346,* necessarily 
•prejudices the prisoner within the meaning of* the last clause of 
that se'cticwi and rejaders the record inadmissible ? 

Seednd. — Whether the omission to obtafti the signature, &c., of 
the* accused per^s(3n, as required by section 3I6, or the oriission to 
record in the vernacula/^the; questions gut to the accifsed.person, 
or both thpsl oifiissions taken together, neceasariJy render the re- 
cord inatlmi«sible, even although it appears ifom the Magistrate's 
.c^tificate that talflng* the English memoranduiift^ together with 
the \%rnacular, the whole of the questions#and answer? are fiflly* 
recorded ? ,• » * 

*"'■ T/l ^, — Whether the defect can be cured hy taking furth'er 
evi^ieittee BoW, can be proved that in fact the 

. record , was djif^i read to the accused person ? 
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[VOU. I. 


»S3f7 The judgment of the Full BENCH (i) vis delivered ty 

'' -i-i ,-r- ''•f , t ' ^ 


,Titu Mya, 
Appellant. 

fudgnient. 

^ARTH, C.J. 


Garth, C : J . , 

f . . • * . . 

As regards the first point stated for our opinion it now appears 
that the statement mad«" ^by the prisoner does purport t?) bear his 
signature ; and in t^ie absence "of any evidence to the contrary, 
and there being no defect in the certificate endoi;sed by^the Magis- 
trate in compliance with the directions-of section 3.46, we must ta<ke 
itrthat tht; signature Is that of the accused person. ^ 


Then, secondly, as to the omissioij on the part of the Magis- 
trate to record in the vernacular tlje questions put to thd priironer, it 
is clear thatGn this instjmce the prisoner is not, <^nd can dot have 
been, prejudiced in any cvay by the omission. The* questions were 
of such a nature that it is perfectly immaterial to the senhse and 
meaning of the prisoner's statemeiit whether they were necprded 
or not. 

' ' ' 

The case will go back to the*^Benoh which referred it*<or dispo^sG^ 

K 

* U) Garth, C.y., Jackson, MAcruERSON, Markby and AVnslie. yy, ' 
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[criminal RlfVISIONAL JURISDICTION.] 

In THE .Ma 1 1 or rilRAN M YA nl' 

I Petitioner. 1877 

mUOOL^AHlD {Convki), ^ 

^ ♦ . * » • ' 

Section 2^^^^mdence Act^Confession to a ^olictf officer , 

Under section 25 o’f the Iddian Evidence Act (I. of 1872), a confession 
made to a p.ilice-officer^ i^ inadmissible in evidence, except so far as 
is ^rovi 3 ed by scfction 27. It ^is immaterial whether such police- 
4 offiter tb% officer investigating^ the case-J‘the fact that, such person * 

is a police-officei'infyalidates a /confession. ^ 

* . 

'T^ # • • 

J- petitioner Vas convict»ed by a Magistrate, and bis appeal 
tva*s dismissed by thS Sessions Judge of Sylhet. • 

For Petitioner ; Bahoo Jo^ Gohind Shome, • 

For Govt. : Baioo Jugdaniind Mookerjee {Junior Government 
Pfeader). ^ • 

The facts ot the case and the arguments before the High Court ( i ) 
are sufficiently set f«rt1i in the judgment of that Court, which 
was delivered Ijy • 

AlNSLIE, y. : ^^9 ^ ^ Ainslie, y. 

*We think that the conviction in the present case must be set 
aside. That conviction is substantially based upon th^ st;atement 
^ made ^ by the accused to one Mosun^ Ali, the Sub-Inspector of 
TlianBah Abidabad. The Judge says that it is perfectly true 
that*Mo,sun Ali i*s a police-officer ;* but it ^appears from his evi- 
dence .that he bad come to Sylhet to give^ evidente in another 
case ; that he ?vas in ^j/fo way conected with the in-ve^stigation of 
this case; ajid that the 'appellant camef to him as to a personal 
friend, a»d asked his advice of his own accord." 
p The 25th section qf the Evidence Act says, without ‘limitation 
‘ of ipiialification, that “no confession made to «a poljcft-officer 
shall be prove4 as against a person accused of any offence.” , ’ 

■Itji|j,sb^en contended that fhis*section is to be read aa if, it 
ran “no confession made to a police-officer inveStigajtisg a case”; 

' V ' . • * 

» 

(1) A1N8UE and McDoneu, yy. 
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$2 HIGH COURT. [VOU.^ 1. 

i 

that in the present in,stance‘ the police-officerVto whom the 
confession was made (Jid not even belong to •*the sam.e Police 
Division ; that he was only cistjally *brought into contact with 
the accused ; and that,* therefore, this seelion cannot apply.*# 

H appears to metthat 'sectiorf 26 shows that this is not the 
true construction of the 25th section. That settion 4 )ei|ils with 
confessions mad^Jn the presence of a police-officefr who has th<g 
cuctody of an accused person, that is^ of a/police-officer who is 
concerned more or less in the investigation of the case ; and 
those confessions are absolutely excluded; whether made^ to a 
police-officer pr to any other person, unless made in^he«mn>ediate‘ 
presence of* a Magistrate. This section would necessarily in- 
clude the 25th section if it is to Ij,e read ac sugg’ested, and„ thus 
make it us<;less. But this could not be intended, and therefore it 

f ^ r ^ 

is clear that the proper construction is one that excludes confess 
sionstoa police-officer under any circumstances, or to any one else,, 
which the person making it is in apposition tQ be influenced hy'^\ 
police-officer, unless the free and voluntary nature of the con- 
fession is secured by its being made in the immediate presence of 
a Magistrate, in which case the confessiag ^person tias an oppor- 
tunity of making a statement uncontrolled by any Tear of the 
Police. 

in the case reported in i Indian Law Reports, pagp 207,^ the 
learned , Chief Justice expresses the opinion t*nat iht term 
“police-officer’’ shoald be ("ead, not in a strict technical sense, but 

0 t 

according to its moie comprehensive and popular meaning, 'In 
that case, although it was admitted that the corifession wa^ made 
to Mr. Lambert at ^ time wheh he was not acting as a, police- 
officer, but ca^ a Magistrate, and that ther>^ was n 6 danger that a 
gentleman in Mr. Lambert’s position ' wotild extort confession, 
the Court considered itself bound to give the accused tlu3 fieneflt 
of the literal construction of the words of se^tiop 25. 

* It seSms to me th?,t we could not venture to adopt the" view 
of the law contended for ‘ by, the learned Junior Government 
pleader without opening the door to perversion of the int'entiona, 
ofjdtheJLegislature. * ' 

petitioner «dll ho discharged front bail. 
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•[gRIHINAL REVISIONAL JURISDICTION.] 


IN THE- Matter of OKHIL CHUN 0 KR 

BISWAS . . ‘ . 

. * 


Petitioner. . 


^ Seciiofts 4gt^ Code of Criminat Procedure — Evidence f^ken befoxe p<srty 
concernedSecUon S30-^Proceeding necedoyy. 

A procee&ing under section^530, Code of Criminal Procedure, must be recorded 
by the Magistrate stating ihie groi^nds of his being satisfied of thj existence of a 
•^dispute •regarding Iand,*&c., likely to yiduce a breach of the peace before he can 
order a*person ic»fce retained in possession thereof.| • 


A Magistrate (jannot bind ovef a person to k 'dp the peace unless he has adju- 
dicateti on evidence taken tn the presence of that person that a breach of the peace 
is proba|)le. If such person fails to a^end^ on a summons duly served, a warrant 
fhcfuld issue (section 494/; the order for security cannot be passed ex parie, 

• • • 

•T • • • 

^ X HIS was a case* referred, dnder section 296 of the Code of 
Criminal ProeeQure, by the Sessions Judge of Chittagong for the 
orders of the High Court as a Court of Revision. 

• . • 

On the* report of a police-officer that a breach of the peace was 
imminent regarding certain land, the Magistrate Issued a sum- 
mons under section 491 of the^Code of Criminal Procedi^re, and on 
the® flon-appearance of the party summoned proceeded to order 
him to furnish certain security to* keep the peace, ^nd he alsb 
, dijeetjed the opposite party to be retained in possession of certain 
land I'h^dii^pute until ousted in due epurse of law. 

The judgment oi the High Court (i) was delivered by 


Prinsep, y. 

• • • ♦ 

'fhe* 6rder of the Magistrate demanding ^security to keep the 
jjeace from Okhil^Chynder, and directing Sarut Chund^r to be 
* rjt’aipe^d in possession of the disputed land, must be ^seft aside, 
because it was passed in the absence of Okhfl Chunder (cee,sections* 
494/ 496), and because no proceedings had been taken untjer 
section 530, Code of Criminal Procedure, 

• • 

« • 

(r) Rombsh* ChUnorr Mitter and Prinm:p, Jf, 
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[CRIMINAL REVISIONAL JURISDICTION;^ 


matter of Krishna MOHUN ^YSACK^ Petitioner, 

Sections si 8 f 550, (^ode of Criminal Procedure^Court of Re^iston^Judicial 
^ , Proceedings. < * ^ 

• c 

The existence of the circumstances mentioneij in Explanation is a condi- 
tion precedent to the action of a Magistrate, under section 518, Code 5, of Criminal 
Procedure 

If the matter 1$ one which cannot properly be dealt ^*ih under section 
518, it does not fall within th^t section, anti ’being a jifdicir^ proceeding is not 
protected by section 520 from the action of a Court ‘of Revision under ‘-action 
397* ^ * 

T 

- 1 - HIS ws/s an application to set aside the order of the Magistrate 
of Dacca, under section 518 of the Code of Criminal Procedure,,^ 

\\ 

For Petitioner . Baboo Hurry Mohun Chucker butty. 

The facts of this case are sufficiently stit forth in tlie judgment 

of the High Court (i), which was delivered by ' '* 

« • 

MARKBy,y. MaRKBY, y. 

In this Ceise it appears that there has been litigatiofl betwben 
certain persons of tlie name of By sack, and the present applicant 
Krisjina Mohun Rysack, alleges that he obtained a ^decree in the 
Civil Court ; to these proceedings it is wsaid th^t the Magistrate 
of the District, as Chaiilnan of thi* Municipality, waff a party ; but 
whether, girietjy speatcing, he was so or imt is nftf^materiarin the 
present ‘enquiry, Subsequently, on • thg' application of Nund 
Coomar Bysack "and^IJurry Mohun Bysack, who ^pp‘ af to have 
been unsuccessful parties in the litigation, an order was ma^e under, 
section 518 by tpt; Magistrate of the District rtfat Krishna Mohujl 
<By$ack, the j)resent applicant, should. not proceed with the building 
of a wall which be had commenced ^0 erect upon the land in dis- 
pute, pending further orders, Thjs* order appears to havife been 1 
tnatde Hithput taking^ any evidence, and without hearing Krishna 

“ ^ (1) Maukrv aiuj R<»m^sh Chundrr Mittbr, Jf , 
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. Mohun Bysacl^f Krishna Mohun • Bysack thereupon put in an *877 

application, the oBject of which was to get^rid of that order.* The 

Magistrate refused in any Way to modify his previous .order, and 

he ^Isp ij^used to .change hi^ order to a proceeding undfer section 

. • • •. I yudgmrnt 

$ 21 . , • • I * 

No oae appej-fs on the part of the Crown to support the order 
of the District ]\I 4 gistrate, nor hhs the’District Magistrates sent us 
any explanation whatever of his proceedings ir> the n\atter. Jt 
appears that notice of this application, as directed by us, has been 
served upon the District; Magistrate. We cannot, therq^ore, under 
these c!rcumstances,Mo otherwise than assume that the allegationa 
ma?de iDy th^ p5?itioner are correct, though we should* be reluctant 
to think that an* officer in the ppsition of Magistrate of a Distrift 
shoulcf have acted in what appears to be so arbitrary and injudici- 
ous^ a itianner. At ^ny rate, we have no doubt that the .order of 
the Magistrate wai illegal^ There is not anywhere in these pro- 
\:^*dings the* slightest indication that this is a case where any delay 
"^hich would be occasfoned by a resort to less summary proceedings 
would .occasion any serious evil whatever ; ^and we consider that 
the Magistrate has taken an erroneous view of the law when he 
says that ha must adScre to hig order, since he had no power to 
issue an order ivider section 521. The Magistrate seems entirely 
to have forgotten that he has «p power* at all to Jake proceedings 
und^%ecti«n 518 to prevent a nuisance, except in certain special 
cases wfiich the Aft has defined, namely, where immediate action* 
is ren4ered necessAry, and delay is impossible, by reason of the 
existence of th 5 circumstances mentioned in the Explanation ap- 
pended to section 518. We consider that th^ existence of the cir- 
cumstances there*.;Stated, showing the necessity of immediate ac- 
tion, is a condition pree/dent to the Magistrate having* power to 
aft'unfler section^ 518 at* all, But there Is npthiuig whatever to 
shew thak-sii^h circumstances existed in the present case. ^ 

9 The more difficuli^ question arises whether this ifi a case iif which 
this <iourt has power to interfere under Chapter XXH. of the 
Code of Criminal Procedure. Tjiat chapter clearly extend'^ to all 
jujJicial •proceedings of Magistrates, and by section 4 a judicial 
proceeding is declared to mean* any proceeding in tfie course 
of which evidence is or may be taken. Section 518 does not re- 

[CrflMlNAl.] . ^ C. I, R, 2. 
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quire the Magistrate to take evidence, but he wofj^d no doubt be 
enipdwered to do so, apd considering that orders made under this 
section may affect property to^ an unlimited extern}:, no one can 
doubt for 'a moment fthat all orders vhder this, section as a 
matter of fact, “jud|cia‘l pi^oceedings.” When, therefore, section 
520 declares that orders under that section are»,^not judicial pro- 
ceedrngs^ it does not make 'them in reality less sb., The*object of 
tl\e Legislature was sjmply to prevent orders properly made under 
section 518 becoming the subject of 'revision by this Court. But 
it is necess,ary to confine the operatipnt of section 520 to orders 
which the Magistrate did make, and was empowered to make* undent 
section 518. It would be most dangerous to allo^ a (^Magistrate 
to disregard altogether tfee limitatiorrput upon Ws powers under- 
section 518 by Explanation 1 ., an*d^by assuming to himself tS make 
under that secfion an order which he has 'no power to ifiake, to 
emancipate himself entirely from the qpntrol ef this Court. We 
have seen more than one indi'catiofi of readiness on^ the parf,*af 
Magistrates to apply section 518 to purposes for whidi it was ndf" 
intended, and we think that this Court, before it allows it to be 
said that an order made by a Magistrate affecting^ a man’s pro- 
perty is not a< judicial proceeding, is bounll to see that it belongs 
to the very exceptional class of cases for which, the Legislature 
has declared that, section 518 was inV^aded. 

There is a case reported in 22 W. R., 78 [Chufisier €a)mar 
^ Roy, Petitioner), in which it® is observed that it is necessary for 
this Court, in the* exercise of its power of superintendence! to^sep 
that Magistrates who profess^ to act under section 51^ take care 
that those conditions* under which alone such an order* ckn be 
legal arp fulfilled. ‘We fully agree with that observation,' and we 
only d^siiie to observe, with referen,ce t^that case, that we do not 

C I 

think it necessary tjo resort to the provisions oUsection of the 
Charter ^ct, as was done by those learned Judges in drder to do 
justice in this .case. Indeed, we greatly*' d^bt whether any as- 
sistance'ean be deriyed from that section, for in our opinirih the 
provisions of Chapter XXil. of the Procedure Code are for this 
{iurpose as extensive as those of .section 15 of the Charter A4. 

can, 'and frequeptly do, un^ler this Chapter, set aside orders, 
ntade by Magistrates without jurisdiction. 
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' When thi^ case was argued, there »was- another case turning 
upon the constru’ction of section 520, v»Hch had been referred to 
the Beneh^ ai\d we defenreS .giving judgment accordingly. 
The }u(%ment of* th6 Full 'Bench has^ pow been given, but it does 
hot touch the point before us. ’It mei'ely decides that whetfe the 
case is, ^Upon the facts found^ brought within section 518, there 
this Court cannot interfere.. /• 

The gr^ound updn.wliich, we base our judgment is th*is, that* it 
appears that the case is not one which falls under the provisions of 
section 518^ and the/efo*re it* does not fall under the p’rovisions of 
’section 5^, not falling under the 'j)rovisions of section 520» 

*it comes within th^ definition of judicial proceeding,’ as given in 
secticyi 4, and is ther<?fore subject to the same revision as any other 
judicial proceeding of^ the MSgistj^ate. We are aware ttrat this is 
putting a narrow construction upon section 520, but we consider 
that such a construction Sf that somewhat peculiar sectfcn is both 

^ d • • • *• 

je*cessary and proper# 

• Under the p*owers of revision, therefore, vested in this Court by 
Chapter XXH. of the Code of Criminal Procedure, we direct that 
the order made by the^IVTagistrate qf Dacca of ,ist .May, 1876, and 
any subsequent^ order directing Krishna Mohun Bysack to abstain 
from erecting a wall on his o\^n premises, be quashed. 
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[CRIMINAVAPPELLATli JURISDICTION.] " 

JAMSHEER SIRDAR and others . . . Appellants. 

• » . ' 

Previous trial of other accused — Pi^ht of private defence-^How to he ♦ 

• *• pleaded-^'Section 105, Indian Evidence' Act, 

I f 

A Sessions Judge, holding a second trial, shoidd not comment on the conduct 

of a previous trial. ^ ^ 

' • 

• It is for those who raise -the plea if private defence to prove ,it. Jhe act 
charged cannot be denied, and' the plea of private defeqce^ raised 'as an alter- 
native. If raised, a full account of ihe occurrence must Le given in evidence. 

(^RIMIiN^L Appeals from orders passed the Sessions Judge 
of Fureedpore on March, 20th, 1877, convictiijg the appellants 
under sections 148, 149 and 304 oi thu Indian Renal Code. 

Fpr the Appellants : Mr, Arathoon. ^ " 


For the Prosecution : Baboo Jugdanund Mookerjea [Junior 
Government Pleader), , • 

It 

. « « « it 

The facts of this case, and the points which ^it is necessary 
to report, are sufficiently set forth in J:he judgment of the Court (i) 
which was delivered by 


Ainslie, y. XlNSME,^ 7.':— 

* We have given our best consideration to Wie aisle argument of 
the learned counsel for the appellant, and we* cannot ‘buj admit 
that he has succeedetl in showiitg that there* is njuch in the story 
of the pro^secution which is not true, biv^ nevertheless we think 
we ought not to interfere with the convection of the prisoners., 

t * 

It is, beyond cjtiestion that there was a dispute ,bet\veen thp 
naib of^the lo-as. zemindar and a large sdctwun of the vil^jagers ^f 
^ Bi^odepoVe, on the subject of an enhancement of rent claimed/ and 
that for" the purpose of enhanfingr the rent, the naib intended to 
make a survey ^f the village. Whether this dispute waps conir^ 

plicated by a difter^n^c as to the length of the standard pole to 

« 

(i) Ainslie and McDonel^, yy. , i,, 
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'be used in measurement proposed ,is a less material point, 
although Ahe prosecution has put forward ^Kis question of the unit of 
measureipent a« a leading feature, of this case. 

'It ii’ further 'beyond question that Nya/oodeen die'd a violent 
death ; and although the .native cioctor* ‘Who Vield the posUmortem 
examination of hfs body, as given evidence, which has been ob- 
jected to as confused and inconsistent, and w^hioh certainly is not 
of such a clear and. preoise character as a Court may ,ordinarjly 
expect from a skilled wjtness, we are satisfied that the fracture 
of the skull^and injury to 'the brain described was the, result of a 
blow inflicted during life, and wt» see no, ground for any suspicion 
.that the bc/dy ^a^ .subjected to violence 'after death for the purpose 
■ of making the ca*se apj^ear more 6erious than it really was. 

Again, we ca» find no ^^ason to disbelieve that part of the 
(Evidence which shows* that Nyazobdeen interferred to put a stop to 
the melisurements* which •the naib or his ameen was attempting 
t(J«carry out, and that he got s,tnfck down by Jamsheer, and that 
the^ other pKson§rs were then abetting Jamsheer. ^ 

lit fact, we were principally pressed to‘ find that the accused 
were acting ia self-defenje, and were w^ell within the limits of their 
right. It w^s admitted that there* is no evidence 'On the record to 
establish affirmatively the true state of things at the time Nyaz- 
opdeen came by his death, bwt it was argued tl>at the prosecution 
had^fiidimlsly piade up a story, surrounded on all sides by false 
allegations of fact, these false allegations being introduced for the 
•special purpose of^making it appear that the ’accused could not 
h.ave 6geu acting^ in self-defence, .but were the aggressors, and 
that *if \h\s fra<new^ork of falsehood could be destroyed, the Court 
should Infer the^*':rue state of the case to be* precisely tVe reverse 
of what the prosecution had fought but failed to establisH. . 

Sgme^of the persons implicated in this offence*were brought to 
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trial befdre t former Judge of the District in ^larch 187^, and on 
oc«:asion the ^ocess of destructive criticij^*, was successful, 
and ftie accused were acquitted in the Sessions Cou*;t. ^On the* 
present occasion the result haif baen 'different, and we think the 
•fc’onvictmn ought to be affirmed. It is not our business to follow 
the Judge in his comments on his predeCessor^s judgment, fie 
could pot well avoid some review of it in order to explahi his 
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r877 reasons tor coming to different conclusions, but it* was not neces- 
Jamshbsr sary to set it out at full length in his own \Yith a running <;om- 
others”*^ mentary thereon. The arguraynts, which prevailed* on th^ former 
— occasion, 'were all dotibtjess pressed upon th^e Judge at Vnis trial, 
and ^might have beefn luKy discussed without formally refuting 
Ainsub, y. earlier judgment of the Court. We cannot aiso avoid noticing 
that the 'presenjt Judgment embraces various matters that wouW 
haive bee^ much* better omitted. Comment \>ii the mode in which 
counsel for the accused at the first trial conducted the examination 
of witnesses before another Judge and' other assessors, though 
mtroduced to explain discrepancies in the evidence, riigh,t very 
well have hteen spared. * If the gentleman who, appealed at the 
first trial had conducted his case* in a map-ner tl!at was not jus- 
tifiable, is to be presumed that ttic Judge wfiuld have checked 
him. Obviously* the Judge, who was not presiding at the t^ial^ 
was not yie proper authority for the expressioh of opiniofi as to 
the conduct of that trial. . ^ ‘ 

But this much remains certain, that there wac a fray between 
the villagers and the zemindar’s people in which the leader ^f the 
former came by his death; and we see Qo^reason io doubt that 
the prisoners \Vere Ihere taking p^rt in it. It is also*ccrtain that 
the cause of the disturbance was a measurement wTuich the zemin- 
dar’s people wishVid to carry out. 'rtie fact that we really have no 

.. .. . ^ ^ (D 

reliable evidepce of the manner in which the riot began, does not 
suffice to secure the discharge* of the accused. It pay possibly be 
that, they were peaceably carrying on the measurement wheh they* 
were set upon, and that Nyai:oodeen was killed by orte Jhera 
in self-defence, but there is no, evidence of, this. ^Even'if it be 
admitted ♦that 'the evidence shows that, ore' I^yazoodeen was 
struck, commenced the disturbance by attempting to wr^st the 
measuring rod Vrom* k^^e hand of the man who \^as usinjg k, this 
is not sufficient for the defence. There can be nef doubt that 
the measuring pV^y was there in considerafile*force, and that there . 
. was an inti^ntion to enforce the right to measure by force, or show 
of force. It may be that the .right of the zemindar to measure, 
which is declared by section 25,, Act VIII. of 1869 of thelSengal' 
C^ncil, justified an efbtry on the Jaiid, so that the villagers had ' 
' ob rj^t of private defence as against criminal trespass, this 
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would not extend to justify this forcing that right of sentry by 
force, or show of force. Section 37 of the Rent Law provides the 
remedy where ^the exercise of the r^ht is opposed. 

. 'Ev 4 ft if it vfero assuftied tb.at the rigU to measure was not 
being wrongfully enforced, it wjuld Be. n'ect^sary for the prisoners 
to account satisUctorily for the death of Nyazoodeen. His inter- 
JjerenceVith ih'e measurement and 'seizing the '-rod in the' pole- 
men's hands, wbicjji .is jidmitted by the pro^secution, and beyQnd 
which the ^prisoners have failed to prove anything, was no assault 
to justify the inflicting x)f*de;ith. , 

• It is obvious that, under the provisions of the ^Evidence A(?t, 
section 165, pn .answer, setting up the^ right of priyate defence, 
must-be supported b^ evidence, giving a full and true account of 
the transaction from which the charge against an accu|,e^d person 
(arises. No accused person c an at the same time deny committing 
an act'and justify* it. The law does not admit of justiiication by 
ptitting forward hyyotheticaf cases ; it must be by proof of the 
actual faefs. « « 
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The appeal is dismissed. 
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^ ’’ [CRIMINAL REVISIONAL'JURlSDlCTieiN.] 

• 

N THE MASTER OF TTROYLQKHYA NATH ■) 

. f PETITIONERS. 

MITTER AND ANOTI^ER ) 

• ’ * • 

Imp/opem discj^rge-^Order for iriaf^Sectton 197, Code of Crimnal Proce* ’ 

^ , dure — Power of High (joiirt, * 

Iniconsidering whether>l person has been improperly discharged by a Magis- 
rate, the High Court, •imder section*297, Code of Criminal Procedu>'' ^ is not rc- 
ilrkted only to an error \A law, but can order a trial where primst facie the evidence 
;s»ablish#s a case against the ac^sed to which he should be required to^enter on his 
l^nce, * • ^ • 

The Sessions Jtjdge was, however, not competent himself to order the /rial or 
nquiryjo proceed, but as the order was otherwise a proper order, the High Court in 
setting it asidfe revived it as its own order, 

T , • . • * 

i HE Deputy Migistrate, before whom complaint of a warrant-case 
fcvas made against the petitio/iers, dismissed the case after hearing 
.he ^^‘den<;e for the prosecution. 

• . * 

For Petitioners : Baboo Raskiehary Ghose. * 


• On application, made to him, the ?>essio^is* Judge of Burdwan 
teld tnftt Ihe Deputy Magistrate was* not competent at that stage of 
the case* to dismiss jt. He further held that primal facip a case 
had been made/dut agaipst the petitioners unSer sections»368, 347, 
348, 393 of the Indian fenal Code, and he directed inquity to be 
made therein* * , • • 

. BaWo Rashbshary Ghose (for Petitioners). — The tomplaint 
rfffide di^ not discl&&e1:he commission of a Session;? case, tlierefore 
thb ^ssioris Judge was not competent, under section *296 of the 
Code' of Criminal Procedure, to* order 'inquiry to be made into it. 
Sectiorfs 296, 297, read togethej, show that an od*der of discharge, 
based on an examination and disbelief of the* witnesses for the 
prosecution, cannot be set aside by the High Court. , * 

[Criminal.! • * C. L R. 3. 


i»/V 

June 2t; 
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, iSj 7 ' The judgment of the. High ’Courtfi) was deliyefed by 

Tmto- ' ^ _ . *• t * ■ 

kbyanath AiNSLIE, %; * ^ ^ ^ • , 

Petitioner. ^ Deputy MagiAra^e^in the pre^s^nt caSe, •having the 

complaint and taken/ evidence oP seven \wtnesses for the complain- 

(VisTm, y. ant, discharged the accused. • ^ .. 

The complamant, thereupon, made an application to the Sessiofls 

Jifdge, wfio has’set but very fully th^ rfiaspnS for wj^ich it was 

proper for the Deputy Magistrate to proceed with the trial. He 

accordingly ‘directed him to do so. • * « 

That oi’cfer has been brought before this Court hy m9tioif under 

section 297 6f the Crmina^ Procedure Code. WitR /dference to the*. 

decision repdrted at I. L. R., i Cal.‘282 (Moh^sh Mistree, Petilfioner) 

it appe«S to us that the Judg<v w^nt beyopd^his power in«iaking 

the order. At the same time it is quite clear t^at the ord^r was a 

proper ode, and under the ist.clauje oT section 297 this Court ^s* 

the power to make such order as* may seem»fit whenew a case is- 

brouglU to its notice, without reference to the m*ode in whjch'the 

knowledge of the case has been acquired. Under the 2nd clause 

of the section the Court is specifically empowered to^ direct that 

any person improperly discharged shall be tried. ^ . 

It ha%beeii contended that this oj>ly applies to cases where there 

has been error in Uaw, such as a case in which, the facts having heen 

properly found by the Magistrate, the law has been misapplied and 

the accused crronadusly declared not to have committed an offence. 

The case in 20 W . R.,*4o (Debichurn Biswas, Petitioned), w^s/eferred 

to us as in point. It appears to us, however, that that/:ase does Aot in 

ane way support the contention. * That was a casetin which the Court 

decline^ to fnterfere, and stated that this Court, as a rule, will not 

interfere to review .the evidence where there had boen a fegillar 

appeal. .We are in«no way departing from the practice; of the Colir.t 

not to'^liow a eecond appeal on the whole c;^e when we, say tWt^ 

, the evidence in ‘this .case, as set-out by the Sessions ifldp/ 

' shews ‘sufecient grounds .for^ pitting the accused perscA on 

Ms defence. Unlgss the Court exercises the power in cases 'SinuT, 

to this, it will ‘be, in the power of any. Magi strafe to def teat ^ 

(1) Aihsue End McDoNBtBj ff- 
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•the provisipiis the new Code of Procedure, by which a power 

to .appeal againsf'an -order of acquittal has been given, by. dis- 

charghig insteajl of acquitting. • , 

.* * • ^ • * . 

Therefore, although we fhink that th^ prdhr was wrong in form, 
we think that it was right in siJbstande. V*^e adopt that order 
and direct the Qtputy Magistrate to proceed in accordance with 
it^ if necessary, taking the •evidence of the reniSjning witnesses 
named by tlje prosec*u£pr. • ^ • * * * 


1877 

Trovlo- 

KHYANATH 

Mitter, 
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Judgment, 

Ainslib, J. 


It must be understocii that we do not intend to say that the 

yase ij? completely ^nd conclusively proved, so that the conviction 
• ® » , * 
of ‘the acouse? person ought to follow, of necessity. All that 

•we say is, that»frofn what has been saifl by the Judge there is a 

sufficient prima-faqie case to mkke it necessary to proceed with 

the triJil. 



86 


HIGH COURT. 


[VOL. I ' 

€ 


1877. 
yuly 31. 


• [CRIMINAL REVISKSnAL JURISDigTIQW.] 

IN THE MATTER of.RA'M. SOO! jfDAkEE DEBEE, Petitioner. 

• » 

Section 5J/, Code of Criminal Procedure;^Possession^Atti;{fhmeni-*^rder 

• , * . . • • 

• «. of Magistrate, • 

« • ' • . * * • 

It is only when, after recording a proceeding*under Section 530, Cbde of Crimi- 
nal Procedure, and taking evidence, a Magistrate ‘decides that neither p^arty is in 
possession or is unable to satisfy himself as to which party is in pdlsessitn, that, 
hfe can, under section 53 r, attach land in dispute. He is not coijy)etertt sutnmarjly 
to order attachment without such^prcliminary pro9eedings. ^ 


T„,,s ^as an application to •the* High Court, as a Comrt ^of 
Revision, to set aside the orders of the Magistrate of Pograh 
passed under section 531 of the Qode ql Criminal Procedure, / ^ 

Fgr Petitioner : Baboo Bycont Nath Dass. • # 

The facts are sufficiently set forth in the judgments of the 
High Court (1) : — 

White, y. 

• 

We are of opinion that the order of the Magistrate this*c^sc 
must be, sej -aside. It is an ^order directing that certaih land' 
should be attached “.until such time as the Civil Court shall issue 
cleai> orders as to possession of the same.” * It purports -.to be 
made under section 531 of the Criminal proceefure^ CoJe^* which* 
allows a Magistrate, ^when he is dnable to satisfy jiynself as to who 
is the party^ in ‘possession of land, to attach it unfil a competent 
Civil Court determines thef rights of tfie parties. J hc^ Magistrate 
has made his order ^without holding any enquiry or taking*any evi- 
dence, <jf recording any proceeding as to whg isjthe party that is i% 
possessidn^of theJamd, and without deciding upon any evidence,lh'att ‘ 
\vas before him that the fact of actual possession was incapable of 
detprmination. It appears that, •as far back as 1866, the p/eSent 
applicant was, by ^an order of a IVfegistrate's Court, put in posses- * 

^ (i) White and Romesh Chunder Jitter, yy. • 
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•sibn of this identical land, pending the result .of proceedings taken *^77 
against h^r by Brojendronath and others,, in a Civil Court for the HamSoon- 
estabWshment of^their title/ It alsb appears that a suit has been 
brought 4 fy Brojendronath "and others to^ ejJtablish their title, in 

which they have succeeded in establishing \he* 3 r title to a portion of 

the land, while, asYegards the remainder of the land, the applicant '* 
Soondaree *has been declared by the Court ^jio be entitFed to 
retain possession. % Brojendronath, howeveT, his not-* yet ob- 
tained execution of his c^ecree. In the meantime quarrels have 
arisen between the ryot»s i-of the respective parties, and one 
^)f these qjiarrels came before Che Magistrate of Bograh in the 
.shape of a'chsurg^ pf criminal trespass brought by a rypt of Brojen- 
’dronath against i? ryot 4jf Ram Soondaree in respect of a small bit 
of land included ^in the oi^der of 1866. The Magistrate of 
IV)grah,* who tried the’ charge, decided incidentally in the course 
of hearing it that Hhis srmll piece of land was in the possession 
'of*ithe ryot o! Brojendfonath. *But, bn an appeal preferred against 
the j conviction, the Judge came to a contrary conclusion, » and 
reversed the conviction. It would appear that the difference of 
. opinion between the Magistrate and the Judge as to the party in 
possession (Jf.this small bit of iarid, is the only feason why the 
Magistrate in' thh present case has made the order that he has done 
upder section 53 [ . Now, everf^ssuming that no order had been pass- 
ed gj^ang pbssej^ion to the applicant in 1866, it was the duty of the 
-Magistrate, before he passed the present order attaching the pro- 
perty, to enter into tjie question as to who was^or'was not in posjjes- 
sipn of tJiedand, to.take evidence on the point, and to record a pro- 
ceedfngThereoii. It was only whep he was unable to determine the 
fact' of actual pojsfession ijiat he was competent' under §ectibn 531 to 
attach the land. On the gther hand, taking it that possessioft of the 
land was ip 1^66 •awarded to the applicant, it *is efear that she is 
entitled to inetain possession of it until ousted by law, and the only 
faults that could glvef tfie Magistrate jurisdiction *j;o entertain an 
application under section 530, would be if it were shown ^hat the • 
applicant had lost possession of the •land, and the same h^d come 
into tk€ possession of other parties, and a new dispute had arisen 
as to the fact of actual possession. Therefore, in either view 6f 
the cas§— whetfier an order was, as we understand it, made in 
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>877 1 866 in favour of tlie applicant, or not — it is Vloar to us that- 

Ram Soon* the order, which the Magistrate has now made un 3 er secti<}n 531, is 

DeBEB • # *11* 

Peiitioner/ erroneous, •and one which he (AjgJit not to have maxie, and it* must 

A therefore 6e set aside* 
fudgmmK 

Mitter, y.;— 


I am also of opinion that the* order of the Magistrate in tWs 
cs^e, attaching ‘the disputed property ujiddr .section 531, should 

be set aside* * “ * 

• 

It appears that a Police-officer made a repqrt to the^Magi strata 
stating that *there was 4 likelihood of a breach ^of the ‘peace* 
between thef parties to this proceeding. Upoa'tlfat the Magistrate* 
recorded a proceeding, stating thaUhe was afitisfiecl that thei^e was 
a likelihtmd of a breach of the, pe^e, and called upon the^parties 
to put in their ^respective written statements* and to show cats!; 
why the '{property should not be at^aclfed. In pursuance of thjs, 
order, notice was issued to the parties, and th#y put in their written, 
statements. The Magistrate, without recording aify evidence upon 
the question of possession, at once passed an order under section 
531, attaching ^the property in^dispute. i entirely a^ree with my 
learned colleague that this the Magistrate was not ’competent to 
do. He could pass an order.like this, only, if, after recording the 
evidence upon the question of possession, he was of opiyon tj)^t he 
was unable4;d satisfy himself as^to which person Wfft in possession 
of the subject of jiispute, ,or that his decision, on* the question of 
possession was that neither party was in possession. It is. cl 5 ar,' 
therefore, that the proceedings of the MagistratTe have not^e«n ih 
accordance with th^ provisions ’of the Crinrinal^ .Procedure Code. 
We must, thfireforc, set aside the order cotnplained*of. 
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^CJtlMlNAL REVISIONXl JURISDICTION.] 

In the matter of MUSSU-MAt JAMOTI . Petitioner; 

« ’ 

AND 

OADALO KAMAR . . : -Opposite Party. 

Section $36^ Code of Criminal Procedure^Maintenance of child^Reopening of 
, > fCase decided^ 

, • * ' 

‘ Wfeen a^duly-empowered Magistrate has decided a matter under section 536, 

. Code of Crirninal Procedure, by dismissing the application after hearting the evidence 
offered, the District 'Magisi^ijate is not ccmpetent to entertain the complaint de novo, 

X * ^ 

HIS case Was Submitted to the High Court, as a Court of 
R^visidn, the Sessions Judge of the Assam Valley Districts for 
reversal of an ofder under section 536, Code of Criminal Pro- 
cedure, passed** by the Deputy Commissioner (Magistrate) of 
Goalphra, directing Gadalo Kamar to pay one rupee per month 
for the maintenance of a, child born to him by the petitioner Mus- 
sumat Jamoli; 

The facts of this case appear from the order of the Sessions 
}ud^e in submitting it to the High Court : — 

Mussumat5»Jamoti sued one Gadalo for maintenance of herself 
and child undv section 536 of the Code of, Criminal Procedure. 
•This case wa^ originally instituted in the j. Court of the lixtra 
Ass^tamt® Commissioner of Goalpara, an officer with the powers 
of a Magistrate of .the ist class. The records of »this case are 
also herewith sejnf. « ^ 

Qadalo’s defence was that Jamoti was not his wife, and that he 
was not tbeiather of the child. , ' ^ 

a 

the 


cas^ 


Tbe-Eittra Assistant Commissioner, after going fully ^into 
, dhsmissed Jam*dti’s petition on the 15th May^fjst, • 

On the 8th June Jamoti put in a petition before .thf Deputy* 
Conunissibner, asking him to WecMe her claim for maihtenanje. 

referred the Deputy CoitiiRissioner to the ^revioys proceed- 
iings before the Extra Assis||ant Commis*sioner, and requested 
hiin' tot'send the . records of that case and decide upon her 
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claim." This petition to. the Deputy CommlS^lofi^^r was, in fact, 
an appeal against the; ^ Extra Assistant Commissioner’s order 
dismissing die petitioner’s claim? , * ^ - 

• • .* •* . I 

The Deputy Commbsioiier fhereupon took up the case, ‘heard 
the petitioner’s witnesses, a*nd gave her a?h order for maintenance 
of her child, being of opinion l^at the Extra*, Assistant Com- 
missioner had overlooked the question as to whether* the defendaifk 
was the father of the child, and had, decid,e(f only t|}e question 
whether she was the wife of defendant. ' 

f'p * 

, The following judgment of the High Coutt (r) was delivered 
by 

Jackson, 

We ^ntirely^ concur with the^udge. 

It is •clear that the Extra Assistan? Comnfissioner, who 
heard the woman’s complaint, went fully intc^ the question of thq 
paternity of the child — indeed, that was the principal question# to 
which he addressed himself. • 

Even if this had not been i»o, the compteinant’s r^^iiedy would 
have been by application to a superior Court. * . 

The Deputy Commissioner hadrfo jurisdiction to entertain the 

complaint de povo, and his order is quashed. 

• • • 

. •(!) Jackson and McDonell, jy. 
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• ■ . [CRIMfNAL APPELLATE JURISDICTION,] 

DWARKANATH,. BHU'fTACHARJEA and^ Appellants. 


OTHERS 


Section aj( 5 , Code of Crminal .Procedure-Notice to party accused— Qfder dire^- 
* * ing commitment. 


Befote# Court of SeSsion «an, under section 296, Code oPCriminal Pro- 
■' cedw-e, djfect a Magistrate to commi* the accused in a " Sessions case " whicif 
• has 'been' impToperly dismissed under sectionM 47 . it is bound to give the 
accused person .notife of the appl.fiation for s*uch an order, so that he may 
‘ shtAv cause why it shout’d not be passed. Bundhoo, 22 W. R., 67; Novah, 

R., 70, followed. , 

• • * 


,1877 
.ptf. 14- 


•ApPEAL'from the order oi the. Sessions juage 01 ivuiigpuic, 
tbnvicting and senteScing the appellants under section 3:^0 of 
the In^an Penal Code. 

The pointy taken by^ the Appellants are sufficiently stated in 
the judgment of the High Court (i). •which was delivered by 

Kemp, 7..— , 

' JHiese parties have been convicted under section 330 of the 
Penal Cbde by \he Sessions Judge ,of Rungpore, and .haw been 
sentenced to various terms of imprisonment. T*he objection taken 
by t\ie learned Counsel, Mr. Ghose, who appeal^ for the appellarfts, 
is ‘that tV direction of the Judge for the .cr^mmittal of the prison- 
ers under sectio«, 33 d of the Pe’nal Code, ^as wilhout juris- 
diction, and thatlhe comrrfittal and trial ought to be qu£tsl;ed.^ 

■Th*e origiftal iomplaint was made of orfences.und^r sections 323, 
342 and* 3«i ihe last being the section defining' the offence, punish- 
abie' under section ^847 The complainants were examined, and 
the*ci«e was made over for tr^al to the Deputy Magistrate, M#. 
Rattray. Mr. Rattray recorded evidence in the case, and ex{fressed 
a, very decided opinion that tho case was a false c^se, and that the 
evldejjGe, to use his own language*, was fabricated. ' He tlismisse^J 

, * (i)*Kemp an 4 Mouris, yy. 


• C. L. R. 4- 



,94 .HIGH COURT [VOlI. I. 

1877 the case under section 147, Criminal Procedure C'(de. Upon this,* 
D\^a- one of the complainants, jnanied Fool Nushyo, petitioned ,the Judge 
*TACMAR)BA* ^lolding the Session# at Bograh on circuit, and the Judge, ‘ 

AND OTHBBs, without giving notice to the parties who were accused^' directed 
JudgmtHt. the .Deputy Magistrate* Iw* ronftnit the, accused for trial under 
fCkMi^y, 33^* Judge, in his order directiflg this ♦ committal, 

obs^ves that Jhe case is a Sessfons^case, and liad not been su^- 
ciently inquired into. Now, the comiJaint .has been dismissed 
under section 147 of the Code of (!ripiinal Procedure; and, al- 
though under that section the dismissafl of a complaiiil; does not * 
T>reyent subsequent proceedings, h has been held by th^s Cpurt, in 
decisions tp be found in^ols. XXll. and XXIV., Weekly l^e. 
porter, pages 67 of \'ol. XXll. aiid*7o of VoJk XXfV, that before a* 
Sessions.Court can direct the conamittal of a*party against whom ♦ 
a complaint has been dismissed by the Magistrate, that Court is 
bound t(i give him notice of the application for such cdinmittal, 
And an opportunity of showing ^cause why the committal shdSld 
not be made. That course of procedure has not been followed 
in the present case; and further, if the Judge was of opinten that 
, the case had been dismissed without sufficient encfiiry, he ought' 

* to have procebded* under seefioq 298, which directs^ that, if the 
^ Court of Session is of opinion that a further in*quiry should be 
made into a case which has been dismissed under section 147*11 
may direct .the Magistrate, or any other olfic<‘)* siibor 4 inafe to 
the Magistrate, to ^make suclf further enquiry ii|to the complaint 
wlych has been so*dijjmisse*d. , ^ * 

‘ We think, therefgre, that the order ot the Jud^e directing the 
committal 0? the p^itioners is*bad in law ‘anc^ •without jurisdic- 
tion. We^ therefore, quash the proceeding, sef aside the sen- 
tence, and direct that the*prisoners be refeased, 
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. [criminal KEVfSlONAL JUR^S’PICa'ION.] 

• * 

In the matter of DEDAR BAKSH andT 
.HALALCHOR . J petitioners. . 

Security for gogd 6e/taviiur^Secttfn gog, Code of Criminal Procedure-Mode \f 
^ J^xing the amount. 

The ^rrvount of the a^curity to 6e furnished for good behaviour should be such 
as to aftoid th« person a fair chance of complying w)th the order, sq as not to make* 
(he alternativeT itnprisqpnjcnt unavoidable. Such in]^risonment is noj; as a punish^* 
•ment for a crime conumitted^but as a protection to society against the perpetration 
of a crime by the indi^dual on his faifing to furnish other security. When the 
amount o4 security required » pyima }acte •unreasonable, the High Court can call 
ujfon the Magistrate to certify the grounds for fixing that amount. 

^ 4 Mad. xlvy, Appey approved and followed. • 

• 1 ^ 

A HE petitioners were ordered under section 505, Code of C*k*imi- 
nal Pfocedure, by the Magistrate of Dinageporc to furnish 
’ security for tifeir good^ behaviour — the first petitioner in two re- 
spectable and* sufficient “securities in the sum of five thousand 
rupees a piece the second petitioner in “two respectable a’nd 
substajitial securities in the sfim of one thousand rupees each^, 
and^it ^yas further ordered that “in default, either *0/ them be 
rigorously imprisi)ned for one year.'' » ^ 

' * »For \ £aboo Judoonath Banerjece, '• * 

• l^or* (Jovt. ; Baboo Jugdanunil Mookerjea [Junior Govt, 
Pleader): * . . * • 

On application to tho High Court, as a ('ourt of Revision, to 
set asijje these orders as*ill^al and uni^asonable, and on peru- 
sal of the record, Jhe following order was passod*by * 

P^INSEP, y. (kARKSy, concurring) • , . 

! ©Ejection is made to these orders on, the ground that tlm 
amounts fixed are excessive at;d unreasonable, and mord than 
th^se |>ersQns can be expected tp furnish. , * 

We have no means of learning the grouni^s on which the Magisr 
trate fixed those* amounts^ but printa facie, they do appear tg be 
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*87? more than persons in the position of the petitionajs can be reason- 
Dcdar ably expected to furnish, and we therefore desirc’that the Magistrate 
HaulChor. grounds or information on«which hd acted. * . 

nr' I-- ' f " ' ^ 0 r ^ 

ywMifft On receipt of the Magistrate’s reply the High Court (AlNSLIE 
and' McDonell., yy.) delivered die following judgment ; — 

, We think t^t, under the circumstances stated Jiy the Magistrate, 
it is not desiraMe that this Court should interfere in the presdht 
case. ^ • 0 


' # 

In the ‘fourth paragraph of his letter the Magistrate, expresses a 
^doubt whether the High, Court is competent to call upon^^him tb 
state the grounds upon" which he fixed the . apiount '"of security. 
With reference to this we desire ‘to call his^ attention to a ruling of 
the Madfas High Court (i) at page 450 of Mri^Prinsep’s edition of“ 
the Code of Criminal Procedure, an expression of opinion in which 
we entirely concur. It is there said, " The imprfsonment is provided 
as a protection to society against the perpetration of crime by 4 he 
individual, and not as punishment for a crime committed, and being 
made conditional on default of finding security, it is only j^st and 
reasonable that the individual should be^ afforded affair chance at 
‘ least of complying with the fequired condition of. Security.” If 
the Magistrate had declined to furnish a statemertt o’f the grounds 
upon which he fixed the amount of ^iecurity, this Court would haye 
been unable to say that he had fixed it on just© ancf rqasoftable 
grounds, and probably the reshilt would have been that we should 
ha,ve felt bound fo ^modify the order as facie unreasoOiable 

and unsupported by anything before us. . « • * . 


(1) 4 Mid. xlvi., App. 
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. ■ [CRIm’iNAL RfeVlSlONAL JURISDICTION.] 

In the Matter of KOOKOR SINGH *. . . . Petitioner. 

•* 

Code of Criminal ^Procedure, section* ^o^^Bad livslihood^Charge-^NoHce of 

precise matter proved^^Witnesses-^BaiP, ^ 

A pennon against wliom proceedings for bad livelihood have been taken is 
entitled to have embodied in ^ cjiaga^e the precise matter which the l^agistrate con- 
siders established by evidence against ^him. It is not sufficient to say generally 
th^t thA’e is^uspiiion, ! 

He should be Asl<^d to prodL\ce his witnessesjkor offered assistance to procure 
their attendance. N* * 

He should be admitted to bail. , A Magistrate is not competent t^ refuse bail 
ynljpss tffe law sanctions «uch refusal. * . 


*•1 HIS was an application to Ithe High Court, as a Court of 
Re»vision, to set aside an order of the Magistrate of Dinagdpore , 
requiring the petitioner to give security for good behaviour under 

section 505 oSthe Code pf Criminal Procedure. 

• . ^ • . • • 

The facts of this case are sufficiently set forth in the judgment 

of the High Court (i), which was delivered by 

*• * 

JACMCWON, y. .— 

* * • *1 * • * 

We have co^nsidered the Magisti^te’s further proceedings in the 

ca^e of Kookor Singh, charged under ‘section *505, Code of ,Cri- 
ipinaPlirooedure. ^ 


• • • • 

It- appears that, cyi receipt of Uie orders of the Division Court 

quashing the prgviious decision in his case, Kookor; being releas- 
ed^ was immediately re-arrefsted and placed on bail by the Joint 

Magistrate on the i8th May. • * * 

* • . • * * 

TheiVIagistrate orj^ered on the 21st that the case should be 

hejtyl^ 8n the following day, and accordingly 8m the •22nd the 

accused was further examined. * . • • 

• • 

^ The questions put to him were ; Whether he ha^ witnesses touch- 
ing the charge against him, to* which he answered th&t he had- 
• (i) J4CKSOK abd McDonbll, yy. • 
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XiC^KOR 
■i' SWGH.^ . 

Jackson, % 


Whether he had anything to answer as to the sw^^pidon ^ga^jnst 
him to which he answered that he was at enmity with the 
Darogfah and with Jaynarain. fWhat quarrel 'he had with' the 
Darogah?* Answer: ^.That quarrel related ^o^his demand ol 
the price of some artioies of ^od supplied, which- price the 
Darogah* had not paid. Whether his witnesses < were ip attend- 
ance J Answer They are not. Why he had no> brought them ? 
Answer: ^Tbey*,Will not come at my 'request. Whether he ha^ 
applied for tulud (meaning the Magistrate's process)' on them? 
Answer: No. Whether he had filed a^nominal roll {ismnavisi) 
of them? Answer: No. Whether he had arfy objection 10 give 
security? Answer: My 'quarrel with the Darogahrr Whose ryeot 
he was ? Answer : Names his landlord: ^ ’ q 

The order (of same date) on this is that^the accused do remain 
in hajut (iock-up) till 4th June. a ^ , 

A note in the English language, signed by fche Magistrate, no 
doubt, says that Kookor Singh Js remanded *^for such evidence 
as he can bring ” ; but there is nothing to show that he (Kookor) 
was made aware of the Magistrate’s object or intention ii\ mak- 
ing the order. ^ 

Manifestly Jie \yas neither ,^sked who“h<« witnesses were, nor 
whether he now desired the assistance of the Court,* though he had 
already stated that the witnesses wi^uld not attend without pro- 
cess. On the day appointed, a pleader appeared on -the prisoner's 
behalf, and*tendered a list of, 16 witnesses for the defence; but 
the Magistrate, oUstrving fthat the case had stood over long 
enoftgh, refused to aflow any further adjournment,' and^ overrul- 
ing certain objections advanced by the pleader, rnade th& otder 
now complained of. t * . • . 

Taking, this order by itself, />, without reference to former 
proceedings in Jhe ^ase, ft appears to us open tp tlte foll^Viring 
serious objections :-r * ** i 

, r I. ♦The accused has really no notice ofthf, precise cTiarge or^ 
whjeh h*e ,is brou|[ht before the Magistrate. He is entitfe 4 ®u 5 - 

, ^ ^ 'ys 

questionably to have the precise matter, which the Magi8|rate 
; ^oqsi4ers established by the evidence against him, embodied 'in' a 
;/^^e. It*-i§ not efficient to -sa^ generally that there is aaspi* 
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' ,3. The alcuscd was, by the Magistrate's procedure, abso- ^^77 
lately , dpjpHved of the means of defending himself. < He was Kookor 
not told, that 4 ie was to .produce ?his witnesses, or offered assis- 
tance. in»*procurir>g their attendance, or even ^sked who they were ; 
and, when he made application •by a pleader, his request was re* Jackson, y, 
fused bn the grotthd that it was made too late, although he had not 

9 ^ 9 if , , 

Ijeen warned t# make it befpre, 

3, The accused was>, without authority of laV, put* in haj^t 
or close custody, pendiyg* the final hearing. The Magistrate 
justifies .this on the groifnd that the charge is cognisable by the 
police^ Tihis is no more decisfve of the question than is the rulfe 
in*sectiofi* 515 that the evidence is to^be taken as .in summons 
cases^ The Mlgistr^ is not tompetent to refuse bail unless the 
law expressly sam:tions the refusal, and it is clear t^at, when 
Uie Magistrate, by 'hi's final order in the case, has no power to 
commif the accusSd to prison except in case of his failure to give 
b&il, he cannot do^ so, except^ in the like case pending 

enquiry. , • 

T^e illegal order thus made was calculated, and has the appear- 
ance of being*intende(^ tp cripple the accused as to his defence. 

It is milnifest, therefore, that t*he petitioner hAs not had a fair 
trial, and he iS entitled to have the order quashed. These irre- 
gularities, however, assume still miore serious character when 
con*i3ere<f with what had taken place before in the, case of the 
petitioner. , ^ 

• t It appear^ that.a previous order of* the sjm*e Magistrate, b^sed 
on the •very same, evidence and enquiry, had been set aside by an 
order oTf this Cburt or^ the ground. set out’ifi the Judge's letter or 
metno. of 12th Jpiy. . * • ,• 

It might have been ejjpected, therefore, that, in dea*ling further 
vifith the case, the Magistrate would have bfeti specially careful to 
avoid thhLerrors pointed out by the Division Be*nch. • 

. Instead of this,*tfhe* errors are repeated with ap*additional illega- 
lity ; *ahd the proceedings unfortunately s^ow not thf* slightest * 
trace : of a desire to afford the*ac«use*d those advantages to which 
neyei^ person bn his trial is entitled. • 

It is right to add that we are not favoui^blV impressed by rfie 
evl 4 bh<^ on which the Magistrate based his order, and consequently 
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we see no reason to think that the release of'?’ Kookor Sjngh 

K^ok will lead to a failure of justice. ^ " 

Magistrates, who act in the' ifianner exenlplifie<l in fhis <:ase, 
fudgmtni. jp jnjpjj thej^ not only violate their duty as 

jAclwH, y. judicial officers bound to do justice indifferently, but even con.- 
travene their own object, aa administrative officers, by rendering 
the supposed offenders objects of sympathy, as well as by ensuring; 
th^ir escape, at any rate for the moment. The order., is quashed. 
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. ' . '•* [CRIMINAL REVIglONAL JURL'iDIC^ION.] 

In re ram CHU^IDER LALLA Petitioner. 

Recognizance-^Forfeiture, 

When a Magistrate Was t)efore fjim the fact that a person convicted by him of 
an offence attended with violenci; was under recognizance to keep the peace, and 
* does not nev^r^Jjeless proceed to fbrf«it such recognizance, it must bfi held that he 
thought if unnecessary to tio so. Proceedkigs taken /^ftcr the lapse of a^considerable* 
period are bad«and**fiontrary to the intention of the law. 

For Petitioner : Umhica. Churn Bose. 


jL flE facts of this cast? are set forth in the jiidgmetfit of the High 
Court (i^, which wa« deliveaed by , 

• • Al^SLIE, 5^. 


1877 

dwg. JO, 


Ainslib, 5 


In this case it appears tnat, on tne ist 01 iNovember, 1875, 
order was made on the prosecution of one Roy Kanto Seal, requiring 
the petitioner to execiAe* a securit%-bond for a thousand rupees 
for the period pf one year. Subsequently, the petitioner was 
charged before the Deputy JV^agistrate* of Mohes^rakha, by Gobur- 
dhun^Mann;| and Petumbur Bagdi, wdth the offence of hurt. On 
th^ 30th* of May, 1876 he w^s convicted and sentenced t6 pay a 
fine of twenty rupees. • * • 

*On..the 8th*of November, 1876, that is, after the expiration *of 
the period for which the recognizance was, taken, the Deputy 
Magistrate, at the Jnstance of Roy Kanto SerJ, made ar^ order, 
calling on the petitioner to show cause why he should*nDt p^y the 
penalty* of a thousand ruj^ees on account of ^the ^conviction in 
May, and ^^Bsequently, on the 30th of April, *18*77, ordered the 
peJptionertB pay that, amount. • • 

‘ • Mow* it appears to us that the proceeding's of 1 :Ife Deputy Ma- 
gistrate in the case are bad. The^object.of the bond was fo ensure 
the keeping of the peace for the period specifiejd in it, that is,* 

for one year, Had the petitionef been called , upon within thaf 

> • 

• (1) Ain^lie and McDonbll, 7/. 

[Criminal.] 


C. L. R. 5 . 
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f ^ 

period to pay the penalty, it might very well said that this 
was done with the view of carrying out the original intention of 
securing the maintenance of peace Icfc a limited term ; but, after 
the expiry of that term, the onjy object of epforcing'J;he ■ order 
can, have been by way ' ot fine punishment for what had been 
done before the expiry of the year. In Aprj. 1 , 1876^ when the 
prosecution by Goburdhun and Pfetumbur was before the Deputy 
Magistr^^te, he*^fiad on record the recognizance of the petitioner. 
It was open to him at that time to pass siich order, a*s might seem 
necessary under the circumstances, for the purpose of punishing 
and deterring the accused fron> the commission of an/ further 
breach of th6 peace within the year. If he did nO't then cfioose to 
proceed upon the recognizance, yve inust tj?ke if that he thought 
that the order directing a fine of twenty rupees was sufficient fof 
all purposes. ' ‘ , ' 


Where a Magistrate has taken reoognizante from any person, 
and that person is brought be'fore 'him within the period coveted 
by the recognizance, he ought, at the time of making an ord^er in 
respect of the offence alleged on the second prosecution,, to take 
into consideration the fact that there is an outstanding recogni- 
zance, and to 'determine once' for all whether he will proceed upon 
it or not. 


When the Deputy Magistrate,’ * in this case, abstained from 
making any. order for forfeiture of the recognizance of the peti- 
tioner, it must be^taken that’ he determined not to proceed upon 
it«for that particular^ instance of breach of the peace^ 

This being so, it is not op*en to him to reconsider and a^d^to his 
order. It is quite plear that in the present <• instance the ^exaction 
of such ^a^ penalty as a thousand rupees* is wholly unnecessary for 
the purpose of preventmg a breach* of* the peace -and tjiat, the 
proceedings now taken have been set on foot to gra^if/ vindic- 
tive feelings on the part of Roy Kanto Sce^I. ^ 

, * \^e. think* fhat the order of the Deputy Magistrate* ipast be 

quashed. * 
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■[criminal REVISIONAL JURJSUlcflON.] 


In the matter ql*' BUNWARl ,LALL MIS- 1 

SER AND OTHERS . . .• I 

• • * 

* . . AND 


Pktitioners 

» • 


. RAJA RADHA PERSHAlI> glNGH 


Opposite Party. 


Sectitin 5j», Code of Criminal Proce(ture— -Order nf Magistrate— Limited 

possession, , 




A Magistrate cannot, unaer section 5130, Code of Criminal Procedure, order 
* that a person be kept in possession until hejhas reaped the crop standisjj on the 
ground, and then that he iJhall give way to another. When ther« have been long* 
pending disputes in the Courts, he should determine who was in peaceable possession 
wheij they comnfenced. • • 


A rilS.was an application made to the High Court, as a Court 

of Revision, to set aside an order under section 530, Code of 

^ • 

Criminal Procedure, pAsed by the .Magistrate »of Buxar, a divi- 
sion of the District of Shahabad. 


For Petitioners : Mr, R, EUTwidale* 

. For Opposite Party : Baboo Jugdanuna mooRerjeae Baboo 

• * 

Chunder Madhub^Ghose. , 

• • 

facts ane sufficiently set forth in the judgment of the High 
Cotirt^if, \^hich waS delivered by 

Ainslie, ,J * 

t • 

There has been a dispute Ijetween me manarajan or rjoomraon 
and The* ryots® of certain villages in respect of Jand« described in 
the judgmAit. of the Sub-divisional Officer of Btixar as Umarpore 
Ddarah. . •• • • t 

• t * * • j 

•Ob the 30th of November, 1,876, the theiv Assistant Mlgistratt' 
ihade an order, by which he declared that he had found the 
Maharajah in possession of 150 bighas, and the cuiJ:ivators to be in* 

possession of the remainder, the total quantity aof land in disj)uN 

• 

(1) AiifSLiB and McDohbll, yy. • 


1877 

Aug 30. 


Aikslib, 
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1B77 being about 800 bighas. There are no bound&sies given, arid 
; 9VNWARI no means of ascertainii^g to what this order ap|)lies. - \ 

The <:ase appears to havefbpen Sent up to t^is Couift by the 
_ Magistrate of the District; and on the ^th of April, 1877/ a Drvision 

'^^SRSHAD Bench quashed the** orde*-’ on the ground that, as 'the lands to 
which it relates are not specified or identified, itvmust be inopera- 
tive; * 

' • f * 

^ Thereupon "fresh proceedings were tajcen, ^nd the Sub-divisional 
Officer, on the 25th of May, 1877, made another order, Vhich is the 
subject of fthe present motion. He ^sets rOut by saymg that the 
ccase is one for possession of crops standing on abouf 800 bighaS 
of land, and for possession of the land. He then Itatey that “^the 
Maharajah is admittedly the proprietor of^J’Me disputed land, and 
further claims to have made the land his serafu' He goes on te 
show how these proceedings originated. He says that thby arouse 
out of the petition of one Shonarut Tew^y, a servant of the Maha- 
rajah, which set out that the fyots*of Keshopore anfi BadkagVoh 
were^ obstructing him in cultivation. This was on the 9th of 
October, 1876. ‘ r 

Thereupon followed the enquiry and order by tj^ie former Sub- 
divisional Officer, the result of which was t 5 show thaA 650 bighas 
out of the 800 bighas were in actual possession of the ryots. 

Further on yi the judgment h^»says it is evident that, since 
October, at all events, the Maharajah through his ^servUnt fintered 
upon the fend, and asserted iiis title to possession, erected a shed 
for the use of lii« ‘servant, and placed some 15 or 20 p^adahs 
upon the Dearah; and ‘‘this^J, he says, ‘^is certainly §vi(^*ence in 
favour of Shonarut T^wary having succeeded in sawing thte fubbee 
„crop, ./^nother thing in favour of this is, fhatfSome polfee were 
statioufd in the village to prevent breach of* the peace, and 
there is no doybt ^hat t£ey have all along shown a tmiqhcf to 
side witlj the Maharajah's servant in the case." If |h£ft. indicates 
anything, one wiouid suppose that it indicalses.that the Maharajah's 
’li^wyant was trj^ing, v^ith the assistance of the police, to fof<Je‘the 
ryots o!it of the cultivation of the l^^nd. 

: Assista^jt Magistrate then goes on to say " The Mahara}ali 

jweyously to thfs, and his witnesses state that 
since AWr bgfore last, w for, two 



VOL. I.] », .AS,A COOBTOF REV,IS10N, 138 

t • ' * 

The Misters, hoVever, can produce real receipts, which are genuine >877 
ones, for the year 1874, and up to the ,month of Agrahn, 1283, Bunwaw 
corresponding, to December, 18,735” so that the claim cvf the Maha- 
rajah. isVsimply false, and* the Assistant Magistrate says this dis- v. 
tinctly. Hi’s language iS: I believe /that ‘the Missers weare in Pershad 
possession of th|f lands up to December, 1875; and therefore, in all 
probability, cut* and carried tfie rudiee crop in .March and April, yudgmint 
187^; and, further^ I aQi inclined to believe thsft they, made the AiN«tni^y. 
first sowin|[S that year, for^ it is reasonable to suppose, from the 
course evgnts have taken, ^that they would not have, relinquished 
■ the land peaceably and without resistance/^ Therefore, upon the 
Magistrate's finding, up to the period that Shonarut Fewary 
came in and soug^his assistance, the ryots were in peaceable 
possession of the# land; and the very fact that he came in and 
jojwghr assistance 4 rotn the Magistrate, and apparently has been 
maintained in pot sessioni by the help of the police, seems to show 
that the Maharajah was not* in peaceable possession at the time 
th^t these proceedings commenced. ^ 

The Assistant Magistrate goes on to Say : The first sign of 
anything of tfiis sort occurring was when Shonarut Tewary com- 
plained in •October; and this, in my opinion, was the first time the 
Maharajah feaHy attempted to possess himself of the land, at all 
events with any success.^^ Hfi then gdes into a .question which he 
adftiffs ba% vejy little to do with the matter under notice, namely, 
the question of the legal title of the ryots ; and he finds that they 
.ha^d no guzashta rights. On that finding it^is not necessary for 
us to'fqaHie any comment; but he says: “ It is satisfactorily proved, 
by Ihd 'evidence of s#me respectable stixi cultivalprs, that the 
Government stfld authorities occupied the l«!nds as ter^nts from 
Hurhi Baboos, and did what jthey pleased^ with it in the cijtivation 
of* oais ck ftthet corn. It is further proved,, by 4he evidence of 
JResal ^ip Gopee Rai and Ajoodhya Rai. that, aftes the stud 
%u(horii^ies relinqu^efl the land, it was held bii'a lease tfy Gopee 
^nd Resal Rai, and cultivated partly serat and* partly* by^ 

'tena(ftts at»will.” The words ten^nts-at-will are used clearly in 
apntradtstinction to the term guzashtadars,; ,but whether fhe 
Mis^^s were ia possession as tenants-at-wiH or gmishtadam is 
wholly, immaitellrial for+the purposes of this case, because thg only 
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' ' f 

*®77 question here is, whether they were in possessiorf^t all ; and, if 

Bt/HWABt in possession, whether that, possession had or had not been termi- 

The A*ssistant Mfigistrate further says: Cjut of the ’cropsat 
'BBSHAD present stated to be standing on tlfl^ ground, the rahar and kapass 
(cotton) were sown in Assar last. For the rdtson mentioned 
above; I believe ^that in that month of the year, the* lands were iq 
possession cof the Missers, and that the crops w^re sown by them. 
Therefore, although the land is now in the possession of* the Maha- 
rajah, I think, it is equitable, as well as legally' right, to giye posses- 
sion ol these crops to th,e persons who sowed them/\ And he 
goes on to make an order in these words: 1, therefore, u*nder sec- 
tion 530 of the Criminal Fioccdure Code, ;o^der *(1 suppose the 
Magistrate means ‘ declare ’) that Buqwaree MissJ^r and others are 
in possession of. the rahar ^ kapass (cotton), “and raree (castor-od), 
crops at present standing on the Umarp^re Dearah, and a^e en- 
titled to lake and retain possession fill ousted in due course ^ 
law by cutting and carrying away the same ; and I forbid ,all 
disturbance of possesvsion until such time, and I order that the 
Maliarajah Radha Pershad Singh of Dooniraon, is in possession of 
all other crops whatever at prescift standing oh the sauh Umarpore 
Dearab lands, and that he is in possession of the Umarpore Dcarah 
lands, and is entitUd to retain* possession till ousted in due course 
oflaw.'^ , * 

Now’, life Magistrate has found that the ryots were in posses- 
sion ; thal they soWed the ‘crops; that they are so far still ju 

• . • * *• * 

possession ; that they are entitled to reap the crops ; andrthat* they. 

are not to b4‘ disturb^M until t^iey do re^p^ them*: and ’ Ke has 
not found* that their^occupancy had been^ Icgallj^ lerminated. It 
seems tous1.hat this is a finding, that at, the time these proceedings 
commenced, the* ryois^were the persons in actuaf an^d j^caoeable 
enjoymenUof the land bearing these crops, and that iniie^Jerences 
with thejn, so faf^as ’t had gone, had been*b)i>^ne who ha4 ncv.ef ' 
^acqtiired pPaceabfe possir&.don of the land. • ^ 

How the two parts of the yrdtr are to be reconciled, we fail 
to* understand. We take it that it is not the intention of 
sedtion^ 530* of the Oiminal Procedure Code to give a Magis^ 
tratc 4>ower to declare that a person shoyuld have •pos^ij^ssion up 
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to a certain iperiod .not yet arrived. He has simply to see 
wjiether or not he is in possession and, entitled to retain it; if 
so, his posses,sion*may be* ^rminp.ted by due course pf law, but 
not by order pf a Magistrate., , 

Therefore, so far as Jhe land l)earing the rahar^ kapass din&raree 
crops are ’COD cerrfed, the two parts of the order of the Magistrate 
g.re inconsistont andt contradictory,* and must ^be set aside. It 
also becomes neceSiSary tgO set aside the wholci ordbr, beoause thpre 
is on the^record nolhing 'which enables us now to declare the 
extent ar)^ position of ‘th^ particular lands which •bear the re- 
' maining Cfops. * • , • 

• If any furtber^roceedjngs have tO| be taken in»this case we 
trust,that the Nfagistn^te will be^r in mind that the question which 


1877 ^ 

Bunwari 
Lall Missbr 

AND OTHERS 

V. 

Raja Radha 
Pershad 
Singh. 

Judffment^ 

Ainsue, y, 


he has to consider is, who is the person who has peaoeable pos- 
«e«sion? If contention has been going on from* the date of the 
ii\stitu^ion ^of proceeding^ in the Court up to the present hour, 

^ Jth must go back and, see who was the person who had peaceable 
possession at the time that these proceedings were first insrttuted. 

If a person has been turned out of possession and submits to the 
ouster, and •the other »party, whether rightly or wrongly, is in 
peaceable possession, a Magistrate will not go behind the period * 

where possession may be found to have become peaceable; but 

, • 

the mere fact of seizure add occupation, while complaints are 
being made to*the police, and proceedings are being^held in the 
Criminal Couri„ cannot be said to be such peaceable possession 
•as»the^Magisti;ate is bound to look to an! m,iintain. A man fCaii’ 
not^gife •himself ta title to the aid of the Magistrate by his own 
wrong-doing, except ,soTar as it can be said to have bdeii acquiesced 
in,' and thus’tQ tiave for the time gained for him the jjo^ition of a 
peaceable occupant. • • • 

We.cjuash the order of the Magistrate, ,and direct that the 

^roceedWgs be returnq^d. 

* • 
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Convicts. 


• ’ [criminal revisional Jurisdiction.] 

In TflE Matter of GOPINATA SHAH A ^ 

ANb another J ■ 

Homicide^Qrievous huri^Discretion of MagidVa U — Commitment 
f * Srdered-^Conviciion set aiide, ‘ 

, C 

Where death has resulted from a violent attack, the Magistrate is bound to 
commit to the Cburt of Session, on a charge of cftlpablft homicide notcmouhting to 
Conviction of grievous hurt is contfary to law, , 


murder. 


A HIS case was submitted to the High C^rt, aS a Court of Re- 
vision, by the Sessions Judge of je,ssore, that tsfae orders of con-" 
viction and sentence passed by the Magistr&t^ on Gopinath^ShaJia 
and Gungadhur Shaha might be set aside as ccfiitrary to la«»v, and 
an order passed directing the Magistrate to commit those personsfe 
to be t,ried by the Court of Session. 


The facts of this case are set forth in the following statement 
submitted by the Sessions Judge to the High Court : — « 

s • • , * ^ • 

“ Two persons, named Gopinath Shaha and Gungadhur Shaha 
have been convicted by the Assistant Magistrate of Magoorah under 
section 325, Indian Penal Code, and^ have been sentenc^ed, Ojg the 
27th july^ th^ former to six months, and the latter it one month's' 
rigorous imprison me^nt. The term of the latter pri«oner has now 
expired. An applicatk)n which accompanies has b«en ma^e by 
Udhoy Chund Shaha, brother of Hurish ChundarShaha, fle(5ea{5ed. 

I ani of opinion *that the order of the Lo^Qjrj.^urt was .bad in 
law, and^ th%t*it ought to be reversed. The native doctor who 
examined the body has deposed that,*'ffom the^ appedranee of 
the body, death wa^ fn my opinion, caused by rupture ^ dif the 
spleen. •The splqpn must have been ruptur^ fjy violenc?, aod | 
the yiolenoe* must have been very great. The spleen ' 
not sufficienfly enlarged to be easily Ruptured in any way,^ &c, 

• There is alstj, evidence which, if true, points to the two accused , 
vjolerfce to th« deceased, and to his being tfod uppd) stru<^ 
kicked, and to his dying shortly a*fterw«^rds. 
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‘ The witnfeSs, ifdhoy Chund, brother of the deceased, speaks to a 
quarrel existing iJetween his brother and, the two accused for about 
two years, &q. The Assikant, Magistrate has stated that *the 
eviderjci^provitig.the assault is very clear and distinct*’, and that 
he sees * no reason for di,pbelievi»!g it’, and finds that Huree Shaha 
died in consequente of rupture of the spleen caused by the blows. 
Ip my opinion the aspect of this case'is of a seriTjus nature, and 
should not have bee« treated as one of grievous hurt, and disposed 
off by such inadequate sentences as the Assistant Magistrate has 
thought prqper to inflict '•The police sent up the case in A, form 
under sectjpns 302 and 304, and i do not see that they^ were wrong 
jn doing scf. 1*1ii§ js not a case of spleen rupture from a hasty 
•blow, but spleen "ruptcSip and death resulting after an attack, and 
that of a violent nature, made upon him, and no provocati.on given 
at the time by the deceased is apparent.” * 

, Th^ following *udgmeitt of the High Court(i) was delivered by 
•Prinsep, 7. • 

Ofl the facts found by the Assistant Magistrate, this is clearly a < 
•■case that he Jihould h^^va committed to the Court of Session on a 
charge of cufpable homicide not amounting to murder. We there- 
fore annul the *convictions and sentences passed on Gopinath 
Shaha and Gungadhur Shaha, cfnd direct that the 'Assistant Magis- 
trate do commit 4 ;hem to be tried by the Court of Session. .A war- 
rant should be issued at once for the arrest oi Gungadhur Shaha, 

* ,• • * (0 Makkby and Prinsep, 7.7* * * 
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. ’ [CRlMirjAL APPELLATE JURISDlCTTON.] 

OUBH BEHARl nXrAin'siNGH .... Appellant. 

Local enquiry without notipe^Proeeedings by Sessiottjs Judge after 

x opinion of Assessors, ® << 

‘ If a Sessions Judge should think it necegsary tq visit the plage of the alleged 
occurrence of an offence under trial, he should give notice to the parties and the 
Assessors. He should not go without such notice,* and after the triaUiqs been com* 
dieted by delivery of the opinioq of the Assessors. 

For Appellant: Branson diXiA Evans. 

For Government : Piffard. 


A ' 

-APPEAL fr6m a capital sentence passed by the sessions judge 
ofTirhoet. ^ “ < ' ' > • 

, It is necessary to report only a portion*'©! the judgment of the 
Court (i) in the case, which was delivered by 


PWHSBP, y. PriNSEP, J. (Markby, J,, concurring) 

The boy Juggooa has givem evidence Vhich is pfc little value, 
and, looking at his tender years, it does not seem ‘to 'us to be the 
evidence of a ];eliable witness. Tfie Sessions Judge, however, 
especially relies on this witness, because, when he v^isitefl the^rtson- 
er’s house* after the trial ha<> been completed and the Assessors' 
had delivered thetr* opinions, but before he had delivered judgm^ent, 
the boy “acted his evidence” when called upon, to do sp. ,‘At that 
time neithe{ the Assessors, who with the Sessions.Judge-cbmposed 
the Couft at the tPial, nor the prisoner^ nor th^ Counsel’ or other 
representative of cither side, were present. We consider this pro- 
cedure of the. Sessions Judge to be most ill-aflvisid, anf to be 
altogethar without any authority. The result of tbi^“ acting", 
is certainly not ^receivable as evidence. *W«»also are ofc opi,n<®n 
that, if, "in a Sessions trial, the Judge should think it necessary or 
desirable to visit the place of t^p aUeged occurrence, he should give 
due notice to tte parties, and should proceed thither with the 
flteses.sors* and not'after the close of the case. 


(I) Markbv and Prinsep^, JJ. 
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’ . ' [criminal AWELLATf JURISDICTION.] 

• * • * * • 

, [full BfNCH.] , 

BtJRA HANGSEH and 3 o 6 k 3 INGH*’. ’ . ’ . . j 


Appellants ; 


rjIE Qt/kEN i .. . ..‘.Respondent. 

Legislative CouncHs, Powers of •^Absolute and IMted^^Delegatfon — ' 

* ‘ ^ct XXIL of i86g, 

* Held^ Curiam Tht iftig^ Court is competent and bourfti to determine 
Whether Ae Lfgislature, in passing an AA, has acted within its legitimate powers. * 
^he Governor-Roneral in Council could, in the exercise of his legislative powers, 
have removed the district ^!|ythe Cossyah ,and Jynteeah Hills from the jurisdiction 
of the Htgh Court. * ‘ 

Per ^[ackson, AiNSLiE,,MARKBYSnd yy. (Garth, C,J., 'Macpher- 
so* and PoNTiFBx, yy,,*dissenting) The notification of the tie utenant^ Govern- 
or, issued under authority of Act XXII. of 1869, section 9, could not have the effect 

• * f . V 9 

. of fftitting an end to the jurisdiction of the High Court in the Cossyah and Jynteeah 
iHills j that jurisdiction is now the same as it was before the notification was issued 
by the Ljputenant-Governor. 

Per Garth, C.y., Macpherson and Pontipex, contra .—Act XXII. 
of 1869 was a law which the I^e^islature were^ justified in passing^ and which did, 
in conjunction with the notification which was made under it, effectually remove 
the district of the Cossyah and Jynteeah Hills from the jurisdiction of the High 
Court. ** 

rtr*t!iAR'A, C.y., The view which the Judges took of the .powers of the 
Indian Legislature in the case of Biddle vs. ^arriny Churn Saner jee (Taylor and 
Bell 391, 477) has been since virtually disregarded by the Legislature itself, and 
overruled .«by the Iftiperitfl Parliament by the construction which they have put 
updn tiv ^ct of 1833. ' , 

The Queen vs. Meares, 2e W. R., 54; 14 B, L. R., 106^; and in* the matter of 

Peda Hossein^ I. L; Rg, i Cal. 43a, referred to. . ^ 

* • 

C * • 

• •• • » • • 

RIMII^L APPEAL from an order pasfsed by the ^ Deputy 

CotamissitfH(fer of ShUloi^ convicting the appellantg, and sentenc- 
ing thfm to death on a* charge of murder. * • , > , 

In this case the appellants 'were indicted before th'e Deputy 
Commissioner of Shillong for the wilflil murder of one Kana Lalong* 
The charge is as follows : “ That you, Book Sing and Bura Hang^ 
seh, on or about the 13th of November, 1875, near Yeo Thypai, 
in the jurisdiction of the jynteeah Hills, intentionally caused the 


m. 

s, S itnd f. 
Mar, 26, 

Statfment. 
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1877 death of one Kana Lalong, and thereby comir/tted an offence 

Bura punishable under section 302 of the Indian Penal Code, and within 

Boo^SiiNGif cognizance of this Court under Chapter fll., Rule 17, of the 

Thu Queen Code/^ The prispners were fouijcl guilty and sen- 

— * tenced to death by the Deputy Cemmlssioner, on the 20th of Aptil, 

Af^meni. jg^g. sentence was commuted to transportation tor life by the 

Chief Commissioner, on the 23rd of Apri', 1876. 

. . » , 

The prisoners appealed to the High Court on the 9th of July, 
1876, and the question then arose wTheJ:her an appeal lay. The 
case was a.gued before a Division Beficb by the Legal Remem- 
brancer (Mr. Bell) on b/^half of the Government of Bengal, and 
was referred to a Full ^ench, where it was again argued, at the 
instance of the Government of India, 01; the joth of January, 
and, 5th and 7th of February, 1877. 

The main question was: Whether a notification of the Lieute- 
nant-Governor of Bengal, issued under the authority of Abt XXII. 
of 1869, section 9, had the effect of putting, an end to the jiitis- 
dictipn of the High Court in the Cossyah and Jynteeah Hills? 

The historical position of this district is shown in the judgment 
of Mr. Justice JVIARJCBY. , * u 

Paul (Advocate-General) and Kennedy (Standing Counsel) 
for the Government. • .t , 


This Court has no jurisdiction to entertain the appeal- ^ 9th 
section of the High Courts Act, 24 and 25 Vic., c. 104, gives to 
:hei Governor-General of India in Council the power of abolisjiing 
;he jurisdiction of the High Court in any district whatever, and 
;his is what has bee*n done by section 3, Act 'XXII: bf 1869^ 
which rftpeiijs Act Vl. of 1835. It was that Act, and that- Act 
alone, which gave jurisdiction over the Cpssyah Hills to the Nizamut 
Adawlut. To Hhis" jurisdiction the High Court* succeeded; and 
the repeal of the Act which gave it has taken it aMvaj!^, and re- 
stoted'the state things which previously extsted. o . , * , 

Even 'if it be considered that section 3, Act XXII. of 1869, has 
not taken away the jurisdiction of the High Court, the Act, as a 
whole, cUarly does so. It evinces the final determination of the 
Legillature to abolish the jurisdiction, merely^ leaving to the 
Laeutenant-Governor the power of naming the day oH; which it 



VOL. 1 ] FULL BENCH.^ 163 

. should take pVce. Such a power is purely ministerial and not 
legislative. * ^ Bura 

Though it be held that the powers given to the [lieutenant- Book Sinqh* 
Governor^ by the’ 9th* section of Act ‘XXII. o| 1869, are •legislative 
and not ministerial, that does r^ot m^^e**the Act invalid, fojr the — 
Governor-jSeneraJL of India in Council may delegate certain 
powers Mich jrf effect might be deemed legislative to any func- 
tionary and to any^ extent *he may think fit.^ It'imust |;)e remem- 
bered that «the Indian* Legislature is not a limited one. It is as 
absolute as the Imperjaf Parliament, whose full powers it has 
•receivtfd, subject to^ certain restyctions, which are specifically men- 
tioned* in isectibn 22 of the Indian Councils Act, 24 and 25 Vic., 

. c. 67. There are ^ legal lirpits to ^he power of the Indian 
Legislature, but q^erely politica’l ones with which this Court has 
nothing to do. If, ^however, it be held that this Court may ex- 
amine %the Acts # of the.^ Legislature, its power of doing so is 
•li^^ited to Acts which trench on Me forbidden subjects, or are 
' donnected with the enacting machinery contained in the statute, 
and cginnot extend to criticising the mode In which the Legisla- 
ture thinks fij to carry out its intention. It is clear that the Legis- 
lature could do away^Vith the jurisdiction of this Court; that it 
could declare that at the end of a certain time, or on the happen- 
ing of a contingency, the jmisdictioif of this Court over a certain 

disA:ft?t shcJuld be abolished. What more has it done here ? If it 

• • 

be held that the Governor-Genera^ in Council cannot affect the 
.jurisdiction of this Court, except by the direct Act of the Council 

* t * » • 

assembled, for the^ purpose of making laws and regulations, and 
cannot* do it through authority given by that Council [o the Lieute- 
nant-Gdvernor any other functionary, thefl this Courl will not 
be deciding but legislating, .will be imposing a restridioD on the 
leg^isl 5 J:ive pftwe^s of the Governor-General ^in Cccincil which the 
tmperialj^afliament did not see fit to do. • • 

' ^ . Agjin, in Act XXII. of 1869, the Legislature jjfd not attempt to 
ex^ercfse any power which had not been previously exertised ofer 
and over, nor one which had not keep sanctioned by the Imperial Par- 
Jiament. In a long.series of Acts, ^ from 1835 to i8ki, powers strictly 
analogous to those now contended for were exercised unSer 3, and 4 
Will. IV,, c. 85 * and the Imperial Parliament, who must be presumed 
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*®77 to know the construction put on this Act, as the two are t» pari 

Bura materia, so far from restraining, actually increa'Sed the legislative 

powers of the Governor-General in Council by 24 and 25 Vic., c. 
Thb Qubrn contemporary, opinion apd a long course of l«^islation 

— - are sufficient, as the^ ftndiubtedly are,^ to show the validity of 

the course pursued, then it is clear that this Coprt has no juris- 
diction, and that .the appeal cannot Be maintained. ' , * ^ 

The tollowiag ^cts and authorities jvere pted: Acts II. and 
Vl‘. of 1835; XXIX. of 1837; VI. and XVIII. of 184^; VII. and 
XXI. of 184^; IX. of 1846; XVI. of ;847; XI. of 18^8; XXXV. 
d 1850; I. of 1852; xvni. of 1853; XVII. of 1854; xxn. and- 
XXXVII. ofj855; XIII. *and XX. of 185&; XXIJT and xkXVI. . 
of 1857; XXIX. of 1858* VIII., XIII'., XVl/^XXII. and XXIV. 
of 1859; IX. and XXII. of i86o‘;,V., XIV., XXIII. and ^XV.' 
of 1861; VI., XIV. and XIX. df 1863; XXIt of 1864; XIV.. of 
1865; XXIII. of 1867; Liverson \s.,The Q^ieen^ Law# Rep. 

4 Q- 394; Booking vs. JoHes^ Law Rep., C. P.*29; Doyit' 
and others vs. Falconer^ Law Rep., i P. C. 328; Rosstier ys. 
Trafalgar Life Assurance Association, 27 Beav. 377; Quebec 
and Richmond Railway Company vs. The^ Queen, i?, Moore's P. 
C. 232; Kent*s Commentaries?; Sedgwick on Constitutional 
Law ; Maxwell on Statutes. 

Phillips, for the Appellants. 

The* jurisdiction of the High Court cannot be taken away by 

any authority in this country, unless specially empowered to do^so, 

by th,e Imperial Parlfament, and no such power has b^en.given. 

It cannot be Jield that •section Q^of the High Courts Act,- 54 *and 

25 Vic., $. 104, supports the contention of the<#dlher sid€ with- 
• * . * .* 
out straining the language ^of that sectipn. ^ Supposing, for the sake 

of argument, that it. does, then the power conferPfed By it myst be 

exercised by the Governor-General in Council, and cann/j^e dele-. 

gated tj the LieSitenant-Governor or any othes public functionary* 

^ for* the Iifdian f^egislature is a body to which powers legislaliVe 

have b 5 en delegated, and tljeriifore the rule delegatus non 

Pfftest delegare ^ y:learly applies.— vs.,, Tarriny Churn ^ 

Mwerlee^ Taylor and Hell 391, 477,* 

. , Had it been intended to confe'r on the Indian* LegijjlaJiire an 
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absolute authoflity subject only to certain restrictions, as is erro- *^77 

nepusly contended by the Government in, this case, the Imperial Bura 

Parliament would have so *exprqss|^d itself, (See the Act for the 
uniQn^of/Canada,,New Brunswick and Nova Scotia, artd for the ®* 

* • I • * , * HE 

Government' thereof, 30 Vic., 3,* 1 18.) The fact * that 
section 25. of thf Councils Act was passed to validate the rules 
made for the Nph-Regulation Provinces, and the similar provisions 
inserted in 33 and 34 Vic^ c. 34, are fatal to that contention. , 

The Afits cited by the* other side do not apply, as the powers 
therein dej[egated are .purely ministerial. Here it ig wholly left 
to the* Lifutenant-Governor to* determine whether the existing 
Jegislation* shSll ^ be swept away. If ^the Governor-General in 
Council can confer siS:h a power^ then there is nothing to prevent 
his giving to any^person the^power of doing away with^the whole 
e^xi.stin|[ legislation in l^ower Bengal ; nothing, in Jact, to prevent 
the whole legislative po^^gers being- transferred to a single indi- 
‘ visual. * 


Kennedy f in reply : 

• 

The genq^al authority given to the Governor-General in Council 
to make lavus is amply ^’sufficient to* carry with* it the powers here 
contended for.* There is a wide distinction between the grant of 
a general power and the gran 4 ^of a particular po^ver, for example, 
to %:Cftcute^a deed. In the latter case, if the grantee of the power 
transfers that power to some one «Ise, he does what’he ’was not 
^authorized to (fo: he was not authori^fed to transfer, but merely 
to execute, ^^here, however, the Imperial Parliament has conferred 
a genefal power on the Indian Legjslature to*make lavy;^, these laws 
may ber made tJy^it in any manner it thinks fit, and the «nly ques- 
tion can be; Is the disputed Act a law Now, Act XXII. ^of 1869 
is cleagrly a Icfw. » It is, therefore, valid unless prohibited by section 
of theJ 2 cu***^cils Act, which it is not. • • 

^ It is not nece 9 «w.ry for me to go so far as to^contendjthat the 
Indi&n Legislature has power Jto pass an Act abcTicating its futic- 
tipns; that it clearly could noUdo^ for an obvious reason.* It was 
.calle<l into existence by the Imperial Parliamentf for a permanent 
object, and it is only the power which called it into exfstenpe can 
do away with it.* , ’ • 
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1^77 The following j.ud^ments were delivered bv tB# High Court fiV 

4tAHGSSK AND * 

®ooK^SmoH iipportant questions w^lich^ve have to decide in tbi$^lc:ase have 

«Ttia Q uebn. now been maturely and* an«iousJy considered by this Court; 'and 
Juigment, although I regret for some reasons the deTcision aj: which the major- 
GARTiTc'.y Court have arrived, it is satisfactory *to know that the 

points have been argued as fully as they could liave been ; aifti 
th^t our attention has been called, as l*beiieve it ha^, to all the 
available materials, which could guide our*minds to a just conclusion. 
The case has been twice argued : first, b^ the Le^> Fiemem- 
brancer on behalf of the* Government of Bengal ^ and agtiin,,at 
the instance’ of the Govefnment of India, by !\dvocate-Generar 
and the Standing Counsel, Mr. Kennedy, forHhe Crown, and fey Mr. ^ 
Phillips oh behalf of the prisoners, wlnose sejvic^s the Govqi-nment 
have very properly retained for that purpose. ^ r * * 

Upon the first point which, we h^ve to determine, Inhere is Hljtle. 
or no difference of opinion. We are all agreed that the Governorr . 
General in Council could, in the exercise of their legislative 
powers, have removed the district of the Cossyah and Jynteeah 
Hills from the jurisdiction of the^High Court.* ^ ^ 

The only question is : Whether by the means wHmh they have 
adopted they have effectually .carried q^ut that object? 

The jurisdiction of the Court has certainly not in this in jtancfcb^eh 
taken away i)^ any direct actwn^oi the legislative body. Ac^ XXII. 
of 1869 did not of jteelf ev^n profess to take away tiiat jurisdiction. 

*It can only be i^aid to have done so by conferring* 

upon the Lieutenant-Governor of Bengal what* was undo*ybtedly 
a very la^e Jiscretic^ary power.* * » • 

He^wa^*by that Act invested with Authority* to remove the 
district in question from th*e jurisdiction of* the High Qourt, and. to 
abolish entirely at own discretion, and at his own’ iim*e, the 

* • * • •h * 

laws and the system of judicature which prevyilejJ there. ^ ^ ^ 

, He had also ^he power of introducing new laws, and of re^bti* * 
stitutinp a ‘judicial system in accordance with his own views; or 
ho» might, if he had so pleased, have left the district entirely 

destitute ofeany laws^ or any judicial system whatever. 

♦ 

(1)1 Garth, C .% Kbmp, Jackson, Macpherson,, Markby, Mmun and Pontj- 
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V It may inAtsed be open to grave doubt, whether, looking only 
to. the Statutes Worn which the Legislatufe of India derive their 
powers, , it ws^s contemplated by? Parliament that they should 
exerciseVthose powers by conferjring on any other perjfon pr body 
of persons large a discretion, «’**’’ * 

But the question which we have to decide is, not whether in 
this instance tjift Legislature Kave exercised theg: powers wisely, 
or in such a way |ls Parliament intended th^t th^ should exercise 
them ; but-*- * • 

rst, — Whether they had, power to take away, the jurisdic- 

•tion of the Court b^ the means which they adopted ; and , 

• Whether that is a question, which the Courts of this 

country have a light^o determine. 

It will be convenient to deal first with the last of these points. 

^ ^ ItVas argued at the Bar that tlie power of making laws and regu- 


1^77 

— V— 
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Book Singh 

Thb Quikn« 

fudgmtnt. 
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lationawhich wasDgiven tp the Legislature of this country by the 
* Gpuncils A^:t was as extensive a* power (subject to the restric- 
tions contained in section 22) as was possessed by the Imperial 
Legislature j and that any enactment which they were pleased to 
pass under tl^ name of a law could be no more questioned by 
the Courts than an Actf of Parliame«t. 


But it** seems to me that a great and dangerous fallacy 
underlies this argument, because there may. be many enact- 
meJhCS, which the Indian Legislature may pass, and honestly 
believe * that they have a right te pass, but which *may never- 
.theless be ultra vires^ and of no force ^ft all as hws. Suppose, for 
cxamp'lp, that an Act was passed, which in point of fact infringed 
one* of the restrictions in section 22, but •which tl\p Legislature 
iona fide believed was no infringement, wc/hfd the belief of the 
Legislature, that they were jjustified in passing such an Act, pro- 
hibit "Courts t>f Jastice from inquiring into the validity of it ? 

Or ft^take another instance unconnected with the restrictions in 
^ction^ 22, Suppoae^the Legislature were to^«pass an J Act by 
wliifth they authorized certaii; police-officers to 'arrest* a French 
subject in Chandernagore ; and* ugon the man being arrested in 
Chahdernagore, and brought in custody to Cajeutta, he were'to 
institute a suit here for illegal* imprisonment would 'the ^Courts 
here have no* jurisdiction to* enquire into the legality gf the 

[CrimINAL]| ^ . C. L. R. 7. 
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imprisonment; and wpuld the prisoner be utterly Mthout remedy, 
simply because the Government had passed the Xct, and, believed 
that they had a right to pass it ai a« law f ^ ^ , , 

These 'instances are, of course, very clear; but in otlftrs, fcon* 
siderable doubt might arise as* to <(irhether , an Act passed by the 
f*‘^(*f**^’ Legislature was or was not within their powers ; and in all such 
Omth, C.y. cjises, unless Cpurts of Law had 'jurisdiction to* determine thig 
question, the Indian public would have no means of redress, and 
the Government here would be virtually autocratic. * 

it may >be said, no doubt, that tht right which Hfr, Majesty 
in Council possesses of putting a veto on any Act which, is passed ' 
by the Legislature afford/; some security ag^sj; any excess of 
their powers ; but it must be bm-ne in nynd that the scrutincy 
to which Indian measures are subjected by • Her Majeisty in 
Council is not so much a legal scrutiny for the purpose of'ascen 
taining whether the Act is or is not itrictly Within the powers 
of the Legislature ; but a scrutiny' of policy and prudence to 
determine whether the Act is in accordance with the views of /the 
Home Government, and a wise and prudent measure, having 
regard to the interests of the Empire. ^ * 

I am, therefore,' of opinion* that it is the province land duty of 
this Court to determine whether by the Act of *1869, and the 
notification in the Gazette which wds made in accordance with 
its provisions, the jurisdiction of this Court has h^nn *abplish 1 d ; 
and that it‘ is not because that Act has been ^passed by the 
Legislature nr a /aal that wc^ are disabled from ^enquiring into ,itS' 
validity. , • 

No doubt^ as soon &s the fact, is once established that &n*Act 
of the kegisjature, Vhich has been duly passed^ is^ within the 
scope of thSir powers, the, Courts havj; no right to enquire into 
the propriety o» wisdom of the law which is established by that 
Act; but* it is not* every Act which the Legislature jjay pass 
which can legall;f jie considered as a law. • * 

* Thus,* .to bnng the argument nearer home to our present 
pose, suppose the Legislature .ware to pass an Aot, transferring 
the whole of their legislative powers over the Indian Empith to 
th& Gpi^ernor'Geneml,* that, in my opinion, would not be a law , 
^ 0 Within the meaning of the ‘Statute, It wOuid Simply ii? 



169 


yOL 1.1 ^ Pva BMCH.> 

f I * * 

aitt abdication dlFtheir legislative powers in favour of the Govemor- «8yT 
General, .directly at variance with the language and plain mean- bwa 
ing of the Councils Act ; and I shduld say the same pf a similar 
transfer abf their powers with regard to 9ny> portion of 'the Indian p u n-^ 
Empire. , ’ • ’ ’ — 

Now, I consider that the question in the present case is, whether 
tljiat portion of 'the Act of 1^69 which relates >^0 the Cossyah C.y. 
Hills is a law properly so.called, or a mere transfef of tbe powers 
of the Legislature to the Ljeutenant-Governor of Bengal ? 

I quite^agree with my^earned brothers that this is a question 
of construction ; and' one to be determined, not only by reference to 
.thd Councils A 2 t Jit^lf, but to other Aq^s of the Imperial Legis- 
lature which may Iw ^found tc? have a bearing upon the subject,, 
and to other impostant considprations to which I shall j)resently 
rpfpr. * . * 

If '*the Act 0^ 1869 stood alone as the only instai\ce of its 
"claiss, and Wb had only to detelmind whether the transfer of power 
’ to the Lieutenant-Governor, which is thereby made, was such a 
law as.the Councils Act authorized, I confess I should feel more 
doubt upon thp question.^ 

But, having regard to the course and chaCracter of the legis- 
lation which* has been going on in this country, and in England 
with reference to this countryJJor the last forty ‘years, it appears 
to ftiff thaf tbe Imperial Legislature have themselves put a con> 
struction upon the Councils Act, 'which (so long as it is not 
inconsistent with the language of the* Act jts'elf) we are bopnd 
in duty", tes adopt, ^however much it may be opposed to our first 
impressions ; and 1 c^uite think al^o, that evbry ^ reasonable intend- 
ment which can’ legally be made by this Court in fjvouV of the 
validity of the Acts of ^ the Legislature should undoubtedly be 

made.*! ’ * • » 

• • 

, Nov^*jj|jiOn looking back through the Acts of Council ^kince the 
Jfeaif if |33 when tha East India Company's Qfiarter Act was 
passSd, it seems to me impossible to resist the conclusion tb*at 
the principle aftd the course of* action, which has constantly been 
pursued by the Legislature of ^this country, is precisely that 
which is now called in question in the Act of \8(59. ’ . ' 

By the Act of 1833 .the legislative powers which were then 
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^ conferred upon tho Governor-General in Council were inj'tne 

j^Bmu same language and (for*' the purposes of the present case) to the 

Pom SiMoJt* SSI®® effecl. as those given hy the Council^ A^t* in 1^61; and 

Q ^, from the time when 'that, ^ct passe^d, the Governor-General in 

y Ip-* Council has constantly be*en in* the habit of exercising those 

.M. ' powers through the instrumentality of high ollteials and public 

QuxHiC.f. bodies, in whon> a large discretion has. been vested for that pu{- 

pose: and, when we* consider the extent and^ variety of the busi- 
* * * • , 
ness of the Legislature, it is difficult tp see how, without such 

machinery, they could effectually discharge their functioUsS, 

It would. seem almost impossible in a countj*y like JBritish’ 
India, so vast in extent, #so various jn its Mpulation) its laws,, 
•and its customs that the Legislature coula perform its ^multi- 
farious duties satisfactorily, without entrusting to the Executive 
Government, to the Governors of provinces, or to other high 
officials and representative bodies, a tonsideAble share*' in the 
working out of their manifold and comprehensive measures ; Ad 
it wcfuld also seem impossible that they should do this effectu- 
ally without vesting in those high personages and bodies t large 
amount of discretionary power. # • 

Moreover, it must be borne in mind that, whatever important 


trusts are thus created by ^the Legislature, they are by no means 
absolute or irrevocable. Her MajestV in Council can put a veto 
upon any ^ Act of the Governor-General in Council wfeich her 
advisers may not approve , and the Government Jiere are always 
in «a position to see how the powers which, they; have conferred 
are being exercised ; and if they* are exercised injudiciously or 
otherwise thin in .ajcordance with their intentions*; or if, having 
been exercised, the result is in any degree inconvenient, they can 
always by another Act tecall their powers or rectify the incon- 

# * ■ 0 9 *** 

venience. Now, it w>ll be sufficient for my present purpose that 
I shovJd*> refer to a tew only of the Acts of CounciNv&ich were 
passed* th^ ^legislature between 1833, fti*e year of 4 he 
Indian /Charter, and *th*e passing of* the Councils Act in thb year 


^861 ; and 1 would refer, in the ffrst place, to the {Procedure f odea 
of 1859 aiid 1861* as being remaskable instances of the course ’Of 
action to which I have* alluded. 

Tfae Civil Procedure Code of 1855, which *eifecte<3Ua gf**t 
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change in the law, was only applied in the first instance to the *877 
Regulation Provinces of Bengal, Madras and Bombay ; and, i^a 

under* the provisions of section it was not to take effect in ” ooks"hoh” 
any .o^heV* parts of India until it should be , extended thereto by ^hh Qh m» 
the Governor-General in Council, or ’by th’e Local Government — 
of any Non-Regjilation territory. Thus, the Lieutenant-Gover- 
nprs of ' Non-Regulation Provinces were empowered at their Garth, c.y. 
own discretion, said %t their own time,, tc extend, each 
to his own’ territory, the ’provisions of a Statute, which not 
only introduced an entireiy^new procedure into the Civil Courts, 
but colatained enafctments which affected very materially the 
rights, liberties^ and^ property of the subject ; and by Act XXIII. 

•of i86i (which 'Was 'passed in the same year as the Councils Act) 
the Local Governments of Non-Regulation Provinces were invested 
w^ith much largero discretion ; because they were by that Act 
authorij»ed to introduce ,thc same Code into their respective 
pMvinces, ^ibject to such f^estridtions^ limttaftons and provisos 
as they might think proper. ^ 

Then, again, by Act XXV. of i86i, the Criminal Procedure 
Code, a similar power was given to certain Local Governments 
of introducing at their own option the provisions of that Code 
into their respective territories ; and this Act not only introduced 
new modes of procedure, bi!?V contained many , enactments which 
made & very material change in the Criminal Law. 

It seems to me impossible to \leny that these Act^ did in fact 
confer upon the Local Governments of Non-l^egulation Provinces 
pfecis^V samf kind of power, although different in degree, 
as by the Act •of 1869 was vested in the LieutenanJ^-Governor of 
Bengal *; they* plated entirely in the hands (if the Local Govern- 
ment of those provinces^th^ right of abolishing at their pleasure 
the* old system W procedure, and of introducing* a new system 
which vftr,jij» materially changed the law, and* affected the rights 
liberties of the t»hallbitants of those provinces.^* ’ 

' *And the Civil Procedure Code of i86i went* further, becaase 
it gave the Local Governments a ppwer to alter or modify tlie Code 
in any way they might think proper, and so to introduce a differeht 
law into their respective provinces, from that? which was in force 
in the Regulatidn Provinces. 
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■: And there were many other Actsi passed detfinif the ppritwi 
i fim which I have defined, which the Legislature proceeded upon ^he 
principle, although theeppwerS confwred ,^by those* Acts 
TmOuuN been, so exte’nsive as in the twq instanct^ which 1 

— have.just named. ' ' ' ' ' " , „ 

Thus, Act II. of 1835 gave the Bengal Gov^nment full po^Ker 
Gakth,C. 7 . to issue any instructions “which it might think'' proper for the 
control apd guidance ,of the Courts of Ass^m and Arracan. 

Act VI. of 1835 contained similar provisions with rfegard to tiie 
Courts in thg Cossyah Hills. ^ 

. Act XXI. of 1845 authorized ithe Governof-GeneraUn his exe-> 
cutive capacity to place any of certain specified teifitories under a 
^totally different system of law from that to 4 rhich they were then 
subject. ^ •; 

Act IX. 01,1846 empowered the Madras Government to 

laws for the regulation of the Madras hanbouf, t. 

Act XVI. of 1847 conferred upon certain Commissioners tiie 
right pf making Bye-laws for the Town of Calcutta. , , 

Act XI. of 1848 gave the same Commissioners still 1 larger 
powers of a similar kind. . 

Act 1 . of 1852 empowered* the Bombay Government to make 
laws for the regulation of the Bombay harbour. ' ' 

Act XXII. of. i860 affords a meie striking illustration of the 
sapie principle. By that Act the Chittagong Hill Tractd' ■irere 
entirely excluded from the jurisdiction of the ordinary Courts, 
both civil and crilninal, ahd from the control of the Revepue 
laws and officers ; and they were placed entirejy in thf l^nds of 
the Lieutenant-Goverfior of Bepgal, who was to appoint *what 
Co;Urts aud officers he thought proper, and give What instructions 
he pleased 'for the govern^ce of such Courts and officers. 

And again^ Act XIV. of 1861 contained similjlr pfovisiops ikith 
regard to* the Rohdeund Hill Tracts ; placing the adut/gistraiiop 
of justice and th| management of the revfinue in the banijs of,,till 3 T 
lliiutenant-GoveVnor oithe North-West Provinces. ' , 

, Now, all these Acts amoui\^ itt one sense, to a transfer of, 

'lative power, because in each of them the Legislature ienirpltsifip / 
.other person •pr* body of persons the making of |a5iri!,;jj|mdyj 
ll&iiptijoas, which it.pght ^te ma^e itself. 
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TfeliiSj,; mstelSi^of making laws for the regulation of the har- 
bnmra of .Marfas and Bombay, it has transferred the power of 
making thpse laws to j:he Local Governments. 

Iristead of introducing the Procedufe Opdes into the Non- 
Regulation provinces, it has left fhe introduction of those Codes 
to tile discretion of' the Local Governments. 
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Instead of organizing a system of judicature and Revenu^ Garth, 


Uws for outlying districts, such as Assam and 'the Ciiittagong 
and Rohilcuni| Hill tracts, it has transferred to the Local 
Governmejit^ the duty of making laws for these districts. 

Thf difference between the transfer 'Of authority in all these 
cases, and in thak yhich we, are now called upon to decide, ap- 
pears to me OIU of de^ee only not of principle ; and if Courts of 
> Justice had to delermine in each of such cases how > far the 
Legislature might of might not go in the creation of these 
importaitt trusts, knd ^n conferring powers upon high officials 
, whith they r^ight hnv^ exercised themselves, the task would not 
only,, be one of extreme difficulty, but must lead, in my opinion, to 
most inconvenient results. 

Has then ihe Legislature of this country been proceeding all 
these years upon a principle unwarranted by law ? Has it been 
abdicating its' pi'oper functions and transferring powers which it 
had no right to transfer ? Tile answer to this question will be 
i(Ound in, the Councils Act of 1861. That Act has put a construc- 
tion upon the meaning of the Indian Charter of 1833 which it 
seems to me almpst impossible to misunderstand. 

, It cannot seriously be supposed that th,e Imperial Parliament, 
when it was fe-constituting and* strengthening the’ Legislative 
Couiicil In 1861,., conferring upon It fresh powers, and subjecting 
it to restrictions which had not been pneviously imposed, could 
■ have been in ignorance of the mode in which fhe powers of legis- 
lation, wlhiafe had existed for nearly thirty years, had, been 
^erciseAby the Govefnot-General in Council. ^ ’ 

, . Tffe' Acts of that Legislature had been rdgularly transmitted to 
Erigland ftMf the approval of Her Majesty in Council. 

Well known to the authorities at Ibe India House 
They !itid bejftti by Her Majesty^s advisers ; and many 

dl themkitidth Procedure Codes, had been care- 
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fully discussed 
country. 


and considered both in En^l&fid and in this 
Bub* country. • 

'book&hm* prefiated and passed under the atfspices 

•• of Sir Barnes Peackjc^ j and the Acts of 1861 were als(Apa?sed at 
***’ the time when he was, not onlf Chief Justice of the High Court, 
but also a Member of Council. ^ ** ’ , 

Gakth, C.y. It cannot tm supposed, therefore, that if the provisions of tho|e 
Acts had* been contrary to law or even. questionable, they would 
have escaped the vigilance of Sir BAF^fJES PBACOCKt whose keen 
perceptions* and long experience, both*as a Legislatqj'^and as a 
^udge, rendered him peculiarly • capable of detecting any such 
illegality. • » . ^ * 

Nor, on the other hand, can it be supposed that the Imperial 
Parliament would have renewed ig the Couneils Act of 1861 the 
legislative powers which the Governor-GeneKil in Councif had^o 


long exercised, if they had disapproved "of the course (Jf action 
which the Legislature had been pursuing, % ^ ^ 

ffhe fact that, with the knowledge of the circumstances \jhich 
they must be assumed to have possessed, Parliament did* in the 
Councils Act renew the powers which yere givem by the Act of 
1833, appears’ to me to amou^it to a statutory ackifowledgment, 
that the course of action which had been pursued Vy the Legislature 
in the exercise* of those powers *Vas one which the Act had 
authorized. • * • ^ 

As regards the; case of Efiddle vs, Tarriny jChurn Banerjee, 
which has been relief upon by Mr. Justice Mark%Y, I need only 
say that, although I entertain the greatest respect for*the learned 
Judges who*took part in that decision, I (;annot help considering 
that the vit^w which they took in that* case Sf^hc powers of the 
Legislature has been s^ace virtually* disregarded by tlje Leg^isla- 
ture itself, anB ovewuled by the Imperial Parlfamcnt by Ihe con- 
struct^on which they have pul upon the Act of 1833. • 

I 'believe tkit, at the time when that ci^e was decided, itjiTaS 

• • * • r 

genert^ly supposed that the power of the Legislature to firaDsfer 
|ts authority was very limited. ’If that case were now law, to the 
full extept of ftie decision, it wpuld follow that a gteat many Acts 
of the Legislature* which have been acted upon as laws for years 
paal, and are acted upon now, were altofiether illegal, ,11,^ 
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I Am, th^reforf^, of opinion that Act XXII. of 1869, the pnnciph 
of (Which I cannot distingui^^h from that of the Acts which I have b«Ia 
mentioned, was* a !?w which the Legislature were justified in 
pas$ing, and which did, in conjunction with the notification 
was' midt under it, effectually remove the district in question -~ 
from the jurisdiction of the High Court. But, as the majority of 
tbf Court are of a contrary opinion, the appeal made by the Gawk, 
prisoners will be entfained, and the records will be sent for. * 

It is much to be desired that this adverse judgment, and the vast 
importance <of the question which it involves, may induce the 
Government* of Ijidia to tajke this case, if it is open to ‘them to do 
/So, on appeal to the iVivy Council (i). 


MACFHfiRSON, 7..— 

0 In my opinion the Governor-General in Council has power by 
Icgislatioh to remove from tile jurisdiction of this Court a district 
^.ovef' which the Court was declared by the Letters Patent to have 
jurisdiction That power seems to me to be expressly conferred 
by section 9 of 24 and 25 Vic., c. 104 — without which section 
legislation on the subject* would be wholly prohibited by the 
proviso in 24‘and 25 \ic , c. 67, s 22, namely, that the Governor- 
(general in Council shall not have the power of making any law 
which shall repeal or in any \N'hy affect any ol the provisions of 
that i?tt qf ot any Act passed in the same session, or thereafter 
to be passed, in aqy wise affecting Her Majesty’s. Indian territories 
or 4 :hQ inhabitant^ thereof. , 

/rhes# two Statutes, 24 and 25 Vic., cc. 67 and 104, were 
passed within a Tew days of each other (one oq1*he ist’of August 
and the other 6n^ tlie 6th)i, and I think it clear that »it was in- 
, tpded by sections q, n and *13 of the later Act to preserve to 
the GovernorrGeneral in Council certain legislative powers which 
otho rwiste, iiyMreason of the proviso in section 22 of Chapter 67, 
'^^ffT'Qovertor-General fh Council would not have^Jiad. A con- 
sideratibh of the terms of the High Courts A*ct will show th^t the 
matkej*a^^iiovefed by the three seftions 9, xi and i5-^in which 

alofie the legislative powers of the Governor-Genekl in .Council 

» • 

f >> 

it before the Privy Council, and will b® reported^in 
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ate sived—are the only ipatters relating to t^e High Court in' 
?»•* respect of which the (lOvernor-General in Council was intended 

AMD ^ 9 ^ J * 

IMk SmoH to have legislative powers. . 'And the express saving 01 these • 
Tpl QwiHr sections fii and, 13 Was pecessary, because those sec- 

tion's relate to matters not inefuded or* dealt with in sedtiott 9. 
The Governor-General in Councij has no legjislative ^power in 
relation to the -High Court save what is reserved to* him by 24 ajnd 
25 Vic,'c. 104"; an'd the Letters Patent could give no such power 
not already given by that Statute , 

Althodgh I do not doubt that •i.hS Conclusion aarived at in ' 
Meanses ca^e (i) was correct, t do not concur in the construction 
there put upon these ttvo Statutes, [ dis||^nt wholly from the 
theory, which seems to be the basis of the late Chief J^stices^s 
decision in Meares's case, that a tdeclaration •t)f jurisdiction con-^ 
tained in the Letters Patent can be affected ‘'by legislation by ^he 
Governor-General in Council, because fhe decl^ration in tlfe Letters 
Patent is not a ‘^provision of the Act'’ jvithin thii meaning of. 
seefion 22 , In my opinion tf is a provision of the Act within the 
meaning of section 22, and, as such, the legislative pdwers of 
the Governor-lieneral in Council v^oulil ^0 wholly barred in re^* 
spect of it were those powers not give or reserved to the Govern- 
or-General in Council by section c) of the High Courts A(^, 

It is only, so ‘far as legislative jiowers are expressly given* or 
reserved, by 24 and 25 Vic, 0 104, that the Governor-General 
in Council has legislative autlioiity over# the jurisdiction, 
&c., ot the High Court Section 9, howQver, does *seera 
to me to give the Governor-General in Council pleTiary powers 
of legislatnon as^ Regards the jurisdiction # For T read that section 
as deefarjn^ that the Court shall have* and excKise all such civil 
and other jurisdiction, •original and appellate, and^ all si^h^pow* , 
ers in relation tojhe administration of justice in the Presidency as 
the Letters Patent shall direct and save as by the tSfctlers Patent 
^otherw^e difffted, and subject and without prejudice to-th^’iegjs- 
lativft powers of the Governor-General in Council in relatipn to 
, the matters aforesaid {t.e , 411 'the matters mentioned «A section 
0 with .which the Crown is authorized to deal in the Le'tters 

Pafent), the Court shall havfe and exercise all jurisdiction aAi 9 
*' * * 

(I) saw r,s4,i4B l r., lod. j| 
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every power) ^in any manner ves|ed in the abolished Courts 
(Supreme’ and Sudder) of ,the same Presidency. The section, Buha 
in short, ^tVested jn the new CoiTrfaJl the jurisdictions and all the Bdo^Sui^ 
powers^ of every description /)f the t\\o, ftbofshed Courts, except 
so fai?'* as those jurisdietions and powers might be alterell or 
taken avjay by fhe Letters Patent or by subsequent legislation 
by the Governof-General in Council. 

This constructibn of ’the Statue, no doubf, leads to tfie conclo- 
sion that the Governor-General in Council has power to alter 
wholly,^anc> to take ^wa^, tlie* jurisdiction of the High Court; and, 
furtherf that tfjg Governpr-General in CoPuncil is the only authority 
rn India by which the^jurisdiotioii or powers of this Court can bg 
altered* or in any waj^aftected. Nevertheless, it appears to me to 
be the ^ right consfruction : aitd is the construction \fhich, as 
a ^natter of'fact, was nivariably put upon the law ^lp to the time 
fit Meares^s^cate, If it fie Jlie r^ht construction, it cannot be 
’ .questioned that the ♦Governor-General in Council could legally 
remove the Cossyah and Jynteeah Hills from our jurisdiction. • 

Bui it is argued that, if the Governor-General in Council had 
this power, it*has notf-bfeen legally exercised,^ inasmuch as the 
Governor-General in Council did not attempt or profess to 
femove the Cossyah and Jynteeah Hills from the jurisdiction of 
thfejligh Cpurt, but merely passed an Act authorizing the Lieu- 
tenant-Governor to remove them if^he at any time ?»hould think 
fit to do so. Aod it is contended tha^ a removal by an order 
basdd on the authority thus given to the LieutenanUGoverilor 
of^Beiig^l is noHe^al. 

It is art undeniable fact that fhe Governoi-^ieneral in Council 
did, by Act XXW. of 18%, empower the Lieutenant-Ggvernor of 
BengaUat his, pleasure to*exfend the provisions oHhe Act to the 
districts in ‘question, and that by virtue of 'thf power ^so con- 
J^ted on* tUe Lieutenant-Governor those provisievns have* since 
bee^'e5tended in the manner contemplated, ^ , 

The first question which here^arises is; whether the Governor- 
Geuttal in Council, having passed such an Act, this Court can de* 
dine to reqognize or be bound by It, on the grpupd that it was ultr^ 
itiru ol the Go'nernor-General m Council to legislate in such a 
fashion, V.f., to Relegate to the Lieuteuant-Gpvcrnor of Bengal 
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functions which were expr^sly vested in thi |,(iovernar'*Gtn6ral 
in Council. * 1 

In coh^idering this mattjsr, it is necessary to*' go back a little 
aqd see what the lejgislativ^ powers, of the Govern ot-*Ofeneral in 
CouAcil really are ^ 

The Statute 3 and 4 Will. ly., c, 85, s. 45, gave the Gov^r 
nor-General in Council power to make laws fot repealing «t 
altering any laws or regulations whatever then in force or 
thereafter to be in force (in British India, &c*), and for all persons 
of whatever nationality, — and for all Courts of JustitV^ whether 
^established by Royal Chapter or otherwise, and the jurisdiction 
thereof , — save and except that the Governp^l>G«ncral in Council 
was not to have power by Icgisfatiop to repeal or alter any of the 
provisions of that Act (3 and 4 Will IV, or of any Aci 

to be thereafte: passed affecting the East India Company or tke 
said territories or the inhabitants thereof, &c * This power of 
legislation was (section 44) subject to the ‘dght of the Court pf 
Directors to disallow any law which might have been passed, 
which was thereupon (t if disallowed) to be repealed. 

By section 45 it was enacted- and .this section stands im- 
repealed to the present day -that all laws made as aforesaid, (r.^., 
by the Governor-General in Council under the powers given by 
that Act) shall be of the same force and effect within and through- 
out the sajd territories as any Act of Parliament would^or ought 
to be within the same territories, and shall be taken notice of by 
all* Courts of Justice whatsoever within the same* territories?, ih 
the same manner as any public Act of Parliament Svoult) and 
ought to bfi taken^ notice of; and it shall not fie ntecessary to 
register* or publish in any Court of Justice anyo laws or regula- 
tions made by the said Governor-Generabiu Council.” , ^ 

By the Statute 0 16 and 17 Vic., c. 95, the Coopcir of the 
Govetjior-General for legislative purposes received tiew cOh- 
stitutibn ; but j:ke legislative powers of the^Council and fhe , effect 
^0 be^given to its Act| remained as they were under Statute 
3 and 4 Will IV„ c 85. ^ i 

The,Statut*b 17 and 18 Vic*, c. 77, s. empowers the 
^ovemor-General in Council, with the consent of the iNtanofe 
Ij^tUorities, from time to time, by proclamation, to taive any 
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trict und^r the ^pmediate management of the Governor-General J^77 

of ‘India in Council, and thereupon to giv^ all necessary orders Bpra 

respecting the aj^ministration of •sirch district, or other^vise to pro- boor Singh 
vide^ for tke administration thereof. But jt if expressly provided 
that ntf law of regulation in force any such district, at the 'time — 

it is so taken unflSer the immediate management of the Governor- 
Qjeneral of India in Council, ^haU be altered or repealed, except by 
law or regulation • raado b^ the Governor-<jeneVal of* India jn 
Council ^ ^ g 

Tijen tiame the, Indian •Councils Act, 24 and 25 •Vic., c. 67, 
whjch ^gaili goiye a fresh constitution to the Council. of the Gover- 
nor-^Genei^al for fti^Wng laws and regulations. This Act, how- 
ever, lo describe it generally, left the legislative powers of the 
Goverr^or^GeneraHn Council ufialt^red, save that local legislatures 
Were re-established and certain matters appertaining more peculiar- 
ly to the Et|cutfve were declajred (section 19) not to be cognizable 
, >vShout the previous sanction of the Governor-General. The legis- 
lative power which was taken away from tht\Prebidencies of M'adras 
and Bdmbay by 3 and 4 Will. IV., c. 85, was, in a modified degree, 

'•restored to tlfem; anebthe establishment of a local legislature for 
Bengal was authorized. Tlie legislative powers conferred on the 
Governor-General in Council by 3 and 4 Will IV., c. 85, were 
left^uijimpaired ; but under tfic new Act, 24 and 25 Vic,, c. 67, 
were to4)e exercised for the most part in matters of more general 

administration and such as affected the inUrcsts of the Indian 

• • 

Empire at larg®. t 

la *the preamble of the Councils Act i^ is merely recited that 
it IS expedient th^t the provisions of formcir^Acts of P|rliament 
respecting the Constitution and functions of the Goverryor-Qeneral 
in Cowicil should,be consolidated, and in certain re&j)ects amended. 

Tlie second section repeals sections 40, •43, 44, 50 and certain 
ajtfher sections of 3^a#id 4 Will. IV., c. 85; an^ it is declared 
other enactments then in force, with^relation to tive Council 
of the Governor-General of India^ or to the Councils of the other 
Pwidemdes* shall continue in force, save so far as the same are 
altered by, or aw repugnant to, this Act/' , , • ,, 

Seetioo aaidedares the powers of the Governor-Generjl in 
Potindl as regards the subjects of legislation. It is, in truth, 

s • 
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>877 a mere re-enactment of the repealed section 43 /)f 3 and 4 Will. 

Bm IV,, c. 85, altered fonnally and with reference to the changes 

*BooK*Sw«r being made in .tfic •constitution, of , the Council. It 
ThbOiIbkn Oovernor-d^Micf.'jl in Council power to repeal or Rlter 'any 

— — existing law of whatever' kind, * save that it expressly ^fovjdes 

ftt dgmt nt, Governor-General in Council shall not hWe the* powet of 

Macfikr- making laws or regulations which shall repeal or irt any way affect 
any of thfc provisions of the Act itself {zj- atid 25 Vic., c. 67), 
or any of the then unrepealed section? of 3 and 4 Will. IV,, c, 
85, and 17 and i8 Vic., c. 77, and "certain other. Statutes 
hamed, — and.save also that the Governor-General in Council shall 
not have power to make« laws which, repeal ^affect any provi- 
sions of any A(t pa‘?sul in the then pres#*nt Session pf Parlia- 
ment, or thcrealtor to be pasbod, in anywise affecting Her' 
Majesty’s Indiaw territories or the inhabitants thereof. o 

4 

The 3 and 4 Will. IV, c# 85, •remains in force, ^xcept so <far* 
as it is expressly repealed or is repugnant to the Councils Act, ' 
section 45 is still unrepealed, though the Councils Act repeals 
the two sections immediately precednig and secUon 50 which 
follows it. An,d there is nothing iti scctioR 45 repugpant to the 
Councils Act. Tlieiefore, it is clear that section 45 js still in force^ 
and applies to all laws made by thv Governor-Getieral in Council 
under the Councils Act Of course, an Act passed by the Govwh- 
or-GeneraUin Council in coni,ravention of section 22 of* 24 and 
25 Vic,, c. 67, would not Ut' an Act duly passed,* the legislative 

po\Vers of the (iovefnoi-tieneral in Council being*by that -sectllon 

• * * * 

expressly barred in iucli rases. But an Act passed by* the 
Governoj-Gcneral Council under the Councils Act, and not 
falling ,witiiih any of the prohibitions therein c'ontained, seems, 
under section ^5 o^ 3 and 4 Will. IV., *c. 85, t* have the-ssmie 
effftet heje as an Arf;t of Parliament would or ought to h^ve; and 
it must be takon notice of by us in the*s|me manner as anjha 
pilbiic Ac* of Pjfffiameyt. ff this be so, this Court has no pBtfer' 
to question the authority of the Qovernor-General in Council, if 
once satisfied thjl the Art is not within any of the prohibitions pf 
Councils Act foe there is no doubt that, had a public Act^ 
Of P^Iiament bem passed in the sainc terpis as Act XXII. of 1869, 
wb obould have beep bound to accept it without queftioo/^ , | 



VOL, I J \ PULL BENCH, tSi 

/ 

But, if it vk open to me to question the authority of the 1877 
Gevernoc-General in Council to pass a Uvv whirh does not fall bura 
within apy of. the restrictive pj-ofisions 0124 25. Vic., c. 67, 

I am. Mflable to .say that the Cossyah and. Ijntceah ‘Hills have 
not he^n legally removed froifi the* jurisdiction of the .High 
Court* • •• 


V 

THfi Queb 
Jfudgmtn 


• By sectiod 4 of the* Aat, the Governor-Gcner/il in Council did 
expressly remove the Garo Hills from our jirtisdictlon, leaving /it, 
however, to the Lieutenant-Governor ot Bengal to fix the date 
from ^whith the removal *\v as to have cfiect Then (sections 5-8) 
the Govewior-^eneral in Counci! practically left it j^o the Lieute- 

• nant-Governor to pfovide, ^s he should think fit, lor the adminis- 
tration, in all respects, of the clistnci, and gave authority to the 
Lieutenant-Govefhor to exteisd to the (Jaro Hills an\ l^w, or any 
portion of any law,* then In force in the other territories subject 

^ tq the*Lieuten«fnt-Govern6r, or whu h might Iheroafter be enacted 

, ,l)y the Coincil of the Governor-General, or of the Lieutenant- 
Gavernor for making laws and regulations , 

As regards the Cossyah and jynteeah Hills, after in ^section 3 

• repealing Aft VI. of^35 ^j^ch repeal, it nuay be noted, did not 
of itself in*any way affect the jurisdiction of the High Court over 
those Hills), Ihe Govcrnor-Geneiai in Council b\ section 9 em- 
powered the Licutenaiit-Gov^rnoi from lnn( to lime to extend, 

mutandt^ a\\ or any ol the jiroMsiuiis (oi\tained in the 
other sections^of the Act to the* Cossyah and Jynteeah* Hills. It is 

* le-ft to the Liqutenant-Governor to say whether thos< districts shall 
be ^removed from the Court's jurisdiction 01 not, and also, if 
removed, ^whdt law shall be administered in* them No doubt, the 
whole future p^sflion oflhe Cossya and )ynttoih IIil^s is^Ieft ab$o- 
lutely to the discretion of the Licutenapt-Governor For* all that 
is reiUy^decideS by the (jovernoi (leneraljfl Ci^uncil is that it is 
•fit andijpniper that the Cossyah and Jynteeah Hills shall be removed 

* from 4 he jurisdietton of the High Court ii*the Lleutenant- 

Governor shall think it right -at any timo that they shall bS so 
removed* No other matter is^ctuallj decided by the dovernor- 
Gonetal in Council than that it right that these* districts shall* be 
mado over wholly to the Lieuteuar*^ .r 

when he choos*tes to take* them over. 
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It is impossible to defty that this is practicallyj-ln entire deleg^« 
HAmsns Alto Lieutenant-Governor by^ the Goveroor*General 4 Ji 

ieoKStmn Council of the legislative powers of the Coijncil. • But oty'what 
TtuQum. P*"®®’®® grounds can? s|y^ that such ^ delegation's illegal ?■ TW 
IT *" Act does not fall within any ol* the restrictive provjsioni of the 
Statute 24 and 25 Vic., c. 67 ; and there* is no positive law Wbich 
prohibits such delegation. The questiqn is really sjne of ittten* 
tion : Wha/ powers did the Supreme Legislature intend to confer 
on the subordinate Legislature, the *Ccpincil of the ’Governor- 
General of liidia, for the purpose of^nfaking laws and. regula- 
tions ? . • , 


Reading the Councils ^ct with the ,High Causts Act, 24 and 
25 Vic., (. 104, it IS sulficicntiy clear that the intention of the 
Supreme Legislature was, that the jujisdiction of<'»tbe High Court 
should remain asj defined in the Statute, c. 104, except so far as 
otherwise declared by tlic Letters Patent, or By the legislative 
enactments of the Governor-GenSral in Counc^. And It is fairly^ 
argue 4 that, if the Statutes gave no power of legislation in sw:h 
matters to any authority in India, save the Governor-Genertil in 
Council, it could not have been tha^n^eiili^i that tire Governor- ■ 
General in Council should, by legislation, confer on the- Pieutenant- 
Governor these powers which it was clearly intenfled' should be 
exercised by the (iovernor-Ocncral in <?ouncil alone. . 

But, although I do not doubt that the Governor-Cfenyal *n 
Council is th*e only aujthority in TnUia who can by legislation affect 
the jurisdiction of lliis^ Courl, I am not prepared to^ say that, »i{ • 
the Legislative Council of the Governor-General passes awAof de-i. 
daring that sisch rules affecting the jurisdiction as thft Lieutenant- 
Governor «iay^ make shall have the cffecjj. of laV^ and if rules 
affecting*the*]uri&diction arf thereupon. ra^e by the Lieutenant- 
Governor, the alteration of the jurisdiction would be ol^er* 
wise than by the GoVbrnor-General in Council in exercise* (if their • 
legislative powers!. For, if we hold that the 'Gevernor-Genaraf ig * 
Coifticil mfist, if the object is to alFect the jurisdiction of 'tikis 
Court, do it by the direct act of the Council assembled for tbe 
pdrpose of making 4 aws and regulatipns, and cannot do it thrpugh* ' 
given by ttiaf Council to^ the Uetttenant-GflVernOf or, I 
other functionary, we are, in fact, legislating a5d jkn||psijng a 
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rbstriction on the legislative powers of the Governor-General in *877 
Couftcil^whfch is not imposed ty the Statute. * Bura 

' Th#e/are, aS 1 have said, grou^iJs for arguing that the*intention ^ooTswgh^ 
was, that legislation to affect, this^ Coitftis^.julisdiction should be 
by the Gdvernor-General m Council directly, and not by delega- - — 

tion, On the othe/ hand, the Statute does not expressly say so; 
and it might have been expected to say if such had really been 
the ^ intention;^ inasmuch, a^, fjr years prior to* the passing of the? 

Statutes of 24 and 25 Vic.^ powers of legislation had been dele- 
gated rgpetftedly by, th’e G 5 vernor-General. in Council to the 
Lieutenant-Soveyior and other executive •officers, and it may be * 
presumed that in •fraining these Statutes^ provision would have 
been made .against a repetition of the evil, had it been deemed in 
"fact to bg an evil. ^ . • 

•Act XXII. of 18^9 is certainly an exceedingly strong instance 
0/ legislation jby the Governor-General in Council in a manner 
.•ain»ounting to®a delegation to the Lieutenant-Governor of Bengal 
of the legislative powers of the Council. Still,, powers of a similar 
nature (though usually not so extensive) have constantly for years 
^^st been given Ijy the Ggfi^TttWbufiKneral in Council by legislation 
to various executive authorities. It is very difficult, for example, 
to distinguish in principle the jgresent case from that of the Civil 
Procgduje Code (Act VIII. of *1859), which, by s'ection 385, took 
effect in •any part of the territories not subject to the general 
regulations only when extended thereto by the. Governor-General 
in* (Executive) Gouncil, or by the Local Government to which the 


particular te*rritory happened to be subordinate. In like manner, 
the first Criminal Procedure Code •{XXV. of i§&i) took effect in 

Non-Regulation Districts only when extended to thorn l)y the 

• • 

Gove/nflr-General jn (ExeoutiAfe) Council, »or by the Local Govern- 
ment to* wtiich the territory was subordinate.. *[t is* substantially 
neither mard^or less tha^n a delegation of legislative authority to 
say tooths Lieutenant-Tjovei^nor or any other offictj: “Here is a 
new Code; but it is left wholly to your discretion to decide 


'Whether— and, if at all, when — ^it*is to be applied to such and such, 
tOrdtorlos now under your government.” The jprinciple.in these 
OtNt^ such. cases is really the .same as in the case now before 
as i sooh, d^logatioRS are frequent, 

* C. R. 9. 
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*877 Altogether, I do not think that the passiq/ of Act XXII. of 

Bom i 86 g was absolutely ullra vtres of th^ GovernofoGeneral in COtsn* 
*BOT?SmG»* ; and, 'after the course of V^ctice which undoubtedly has been 
Th« Qubsh mJtt^r.fQr very many years ,' 1 should certainly 

— * decline to declare such 'an Act to be beyond the powers of the 

j uifmM . (jovernor-General in Council, un\jiss ! conside'f^d it dear beyond 

Macthsr 3II question that it was so. • * * 

8K7N y ■ ^ • 

• I think, therefore, that we have no j\irisdi6tion to ^entertain this 
^ appeal. • 

Vanoifs important points, which*! fia^e npt touched *uj:(,on, have 
* been discussed in the course oi the argument ; nn the view 
which I take of the position of the Legislative Council of the 
Governor-General with reference* to this Court, it seenjs to me un- 
necessary to go further into thejn. 

« 

POKTir**,y. PON I IFEX, y. 

1 concur in the judgment of Mr. Justice JVlACPHEl^ON. 

Jackson, y. * JACKSON, , 


Assenting, as 1 do, to th*,^««iji«<^ in Feda Hossein's cate 

(I. L. R., I ‘Cal ’431), and Being therefore of opiBion that the 

jurisdiction of the High Courts can be affected b;^ legislative action 

of the Governdr-General of Indict* in Council, and by no other 

authority in this country, I have only to consider wljether our 

jurisdiction has l^een validly taken away; and whether, if we 

should think otherjvise, we are competent to give effect to our 

opinion, • * ' . ' 

It is contended* on behalf, of the Crowp that the jurisdiction of 

this Co^rt over the Cossyah and Jynteeah Hills'v^as put an end to 

by a hotilication of the.Lieutenant-Govfrnor of Bengal, dated 14th 

October iSyf, which notification purports to *have .been issued 

under fbe authority of the qth section of an Act of ^ei Governor* 

Genrt-al in Ci)u«( il, cjillcd Act XXII. of iSbq, which reteiyed tnc 
• * * * 
assent of the Govctnc-r-Gcnrral'on the 24th September* of that 

^year. * 

It is^ furthd contended that the clause of this Act, which era* 

^powered the Lienf(6n&nt.(iovernor to issue such proclaujation, ip a 

la\f made by the Governor-General in* Council ««thotitji 
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of, 24 and 25 v1^., c, 67; that by virtue of jclause 45, 3 and 4 '*77 

Will. IV., q. 85, a law so made is of the same force and effect in Bra* 

.'India ds 
this oor 
validity 

lature carries put it^ conclusions. judgnmt. 

• I will addrdss myself first to the latter branch of .this argument, 5 ^’ 

and for this purpose it is^ necessary to state whal my opinion is re^ 
garding the constitution and powers of the Indian Legislature. 

Thi| body is composfed*of*the members of the Executive Govern- 
ment, with tfce aj^dition of certain persons (Tiot to be less than six or * 
more than twelve in •number) .nominated by the Governor-General 
as members of tfie Council for t^e purpose of making laws and 
‘ regulatio^ns only. Tt derives its pqwers from Parliament and from 
no* other source(i), and those powers are to be 'exercised in a 
particular manner, and are c*ompassed by certain bounds. 

- , . The powers in question, sparingly granted at first, subjected 
originally— and down to 1834— to the necesi^ity of registration in 
the Supfeme Courts, and thereafter to the inspection and control of 
both Houses of f’arliamepdf^B'we^adually enlarged by successive 
regulating Acts’, until they reached their present limits’. 

They are now defined by the Statute known as the Indian 
Council; Act^ 1861. * ’ 

By that Act the Council, when constituted for legrs[ative pur. 
poses, was declased absolutely incapable^ of traaisacting any busi- 
ness,’ or entertaining any motion other than the consideration and 
enaictifletft, dr the introduction, of measures of a legislative kind 
except that it might amend the rules for the p»nduct’ of its busi- 
ness which had been made before it came into existence.* * 

ybfi legislative powers coftnmitted to •the Governor-General in 
Council hre. described, and the restrictions on them* set forth, in 
t^ 22nd datfSe of the Statute. ^ * , 

• dt, wft observed dtiring the argument that thertf [s a dijtinction 
between the grant of powers iVhich are absolute, except .as to 
matters, etpresdy reserved, and that of powers extending only up, 
fo iwrtbth ISmita, not beyond; it was contended that the former of 

1, , ; '' i \ i .. t • • 

fl) ,iW Wid Opinions .on Constitutional Law, p, 17. See also i 

Hwii^’s «nt part, ssedbtt 1. 


any A^t of Parliament^ Ind that consequent^ neither bocSnoh^ 
other* Court in India is cony^etejit to inquire into the 
of the Act, or to^questiotf the mode in which the Lefeis- 
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HICjH COURT. • ^ 

‘®77 these was the description applicable to the p^ers of the Indfian 

Bosa Legislature. It seems «to me that the contrary is the, case for. the 
ANl) / n * • ' ^ 

floorSmuM following reasons 

Tat OoBEN section w^ich, defines, and guards by various provisos, the 

^ — powers conferred for legislative purposes is thus entitled : “ Extent 

fudg^Kt. powers of the Governor-Genetal in CoVncil to make laws 

> * * , e 

jACKgoN, y. j regulations at such meetings.” It is, ho dohbt, one of ^he 
rules fof construing Statutes that no weight* is to be «illowed to 
the marginal notes, nor should I refe^ to this one, but that the 
powers for like purposes entrusted* tcf Governors in •Council are 
• similarly defined in clauses 42 and 43, and such defining, clajises are 
afterwards referred to in«clause 48 as^provisioUiS Jimitiiiff the power 
of the Governors in Council. The powers e>tpressly conferred 
by section 22 are : — * 

‘'Subject to |he provisions herein contained, to rpAake laws and regulatjpns 
for repealing, amending or altering any law$ or reguhtions wbateWjr now in 
force, or hereafter to be in force in Indiltn territories, and tO|make law^anfi 
regulations for all persons, and for all Courts of /ustice whatever, and for'aK 
places and things whatever within the said territories, and for all serv^ts of 
the Government of India within the dominions of Princes or dilates in 
alliance with Her Majesty.” • * ’ 

This language appears to me to contemplate the 'exertion and 
exercise of the legislative mind of the Council in relation to the 
subject-matters ‘indicated, and nt)l to include the enabling . of 
any person iOr any body of persons to repeal laws at’th^iir pleas- 
ure, or to make la\Ys for Courfs of Justice or the li^^e. 

But, before pursuing this topic further, I return^to the quejijtion 
of the competency of this Court to discuss wthe validity of the 
Act; and ‘on tlys ‘point I think that cuie ar|;ument may be 
- deriveeP in favour of the opinion which •! hold frpm the very pro- 
vision of the Act of William IV. on which the advisers of the Crown 

♦ * * 

have placed m\ic;h reliance. If we are to interpret kbe 45th ’ 
section *of that Statute in the way contended for — and tthe words 
are given the^kllest sense of which they art sasceptible'^-it^wpuHd 
5 e necessary to hold* that an Act of the Indian Legislature once 
,j«ssed, whether it observed or* transgressed provisos, : would be 
good and, valid 'uptil repealed, for the words of thp sbetion ,'ir# 
I* laws apd ‘regulations piade as aforesaid (which 

«^ l^ctioa 44, 'by the said Governor-Oeneral 
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lall remain unrepealed shall be of the same force 


1877 

Bura 


,so long as th« 

and effect,!’ Ac. ^ - , . , Hamgsehano 

' WowJ it is not contended ihii a law and regulatwn made by book Singh 

the ’ jao^^rnbr-General in Council, ^forbid^ing the Sfccretary of qur^k. 
State from borrowing mpney in England *for the service of dndia, 
or altering the •Mutiny Act, would be valid, or would have any — 
force or* cffecta; 'and theref9re some limitation must be put upon the 


sweeping terms of.secticvn 45. » ’ • , 

But it ^eems manifest that Parliament must have had in mind 
the possypility and propriety of such laws being questioned on 
grounds ^art from the breach* of any, of the provisos contained 
, iif section* 22,"^ fjoj section 24 expressly 4)rovides that — 

• “ no law or regulation made by the Governor-General in Council . . . f 

^hali b*e dedmed inv^jid, by reason only that it affects the prerogative of the 
Crowns" ^ • • 

ind t^^e 14th section provides that — 

• “ MO law or r^ulation made by the /joverpors- General in Council, in accordance 
, JUitk the provisions of thk Act, shall be deemed invalid, by reason only that the 

proportion of non-official members hereby provided was not complete." • 

61 early, therefore, in these cases it was thought necessary to 

• • protect the kws in being called in question, and the 

place of ijuestion must certainly* have been the* Courts in this 


country, * * 

. From these premises, th6refore, — the limited character of the 
Legislature, the conspicuous absence of sovereign, or* even general 
powers, the language of the Statute in section 48, and the pro- 
•vifion again^ challenge on specified grounds, — I deduce the 
opinicm that the Courts in India must have the power of examin- 
ing the Acts of the I^idian Legislatures for *tl:^ purpbse of enquir- 
ing whether tljey have ieen made in accordance with ?he limited 
(though doubtless extremely large) powers conferred by Parlia- 
mentf and also in the manner prescribed by*^tatufe; and, further, 
that thfii efect and force attributed to such Acts by section 45 of* 
. 34and f Will IV., c.*85, belongs only to laws parsed undbr those 
same conditions. • * , 

But it is further contended* that, if the Courts have any sqch 
• 'power, it, can only apply to the provisions touching forbidden sub- 
' jeiflta, or ’tb those connected wjth the enactfng machinery which arc 
codlaine^ m Statute, and that it cannot extend to criticising 



i88 


WGHpOmt. 


tV0l. I 


^ the mode in which th^ Legislature thinks fit to out its intent- 
Bmu tions. , 

MmoSEH and tr 1.1 • II.'.. I I I I I • 

BooKStHOH It this were SO, my answer to the objection would be .that, tp 
T«i Qusbk. *'*’* Legislatme has expressed no Intent^lsn at alli 

yijii^wif merely given anticipativd sanction to any course which 

— _ the Local Government may, at any time, think fit k) take’ in refer- 

jAcK«iM,y. gpgg jjj j matter as extensive and important as any nratter can be. ,. 

. But I think this Court is bound, where* its jurisdiction is con- 
cerned, and more especially in a matier, of criminal jurisdiction, 
to examine every objection to the validity bf -an Act, not tof course 
in a captious spirit, remembering ibdeed that it is under the Jl-egis- 
lature, but also that both the creatures of Parliament ' 


I have already said that the latfguage of the 22M clause pf the 
Indian Councils Act appeared to me, not to warrant the handing' 
over to any sperified person the power to reptal or to make lawsj 
and it is manifest that such is the effect* of seetton 9, Act 'XXIL 
of i86q. It in fact enables an ' authority, quite distinW from tlfe 
Government of India in either its legislative or its executive 
capacity, to abolish, if it thinks fit, all tribunals and all constituted 
authorities in a given tract of countrv^^aud'tfi do so at any future - 
time, and with fefci6ncc to a cofidition of things not evdn approxi- 
mately understood by the Legislature * 

in point of fatt, the discretion entrusted to the Lieutenant- 
Governor was , not exerc ised till more than two years ' al^r ttie 
passing of tlie Act,— was not exercised at all by yie Lieutenant- 
Governor in offiie whpn it was passed, nor even w,ps that Lieu* • 
tenant-Governor a member of the Council which passed it*; for the 
Act, as is well knoyvn,' was passed at Simla, where. By Statute, the 
Lieutenant-Governor of the Punjab, and not t^e Lieutenant- 
GovernoV of 'Bengal, sits imthe Indian Legislature. ^ 

It seems to ftc, therefore, clear that the mind ol the Gpvemor- 
General jn'Council was not, and could not, have been applied at 4 U’ 
for legislative purposes, to the circumstances Bf the Cossyah and . 
Jyntceah^ Hills in or about October,* 1871, and that he did ndt by 
anj law, at that or any other time, Hake away the jurisdiction of 
the High Coprt. ’ , 

* Tte Legislature,* being compelqnt to take away by a law this ' 
jurisdiction, might also no doubt by* a law declaififhat, at 
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tiljfe Wi* of fWoSi^rV sjUOji jurisdiction sliourd Ccasc ; but it made 1877 
ndi sucli-law, and evidlntlj had not made up its mind upon the 
WbjectjWe WAX or the other. •*, bS?noh“ 

“ BeilTOtm, in* his Chrss|;omathia ,(\yorkj, Vol. VIll., page 94, 
note), defines a law as— » * . * ’ 

m 

“ discoilwrse s * t « » expressive of the will of some person or persons 
10 whom^ on thi occasion and Jn r^ation to the subject in. question, whether by 
habit or ea^fess eng^ement, <he members of the community to which it is ^ad- 
dressed are disposed to pay ob^ience ; 


The Quren. 
yudgmofit 
Jacksok.SF. 


and he ^ves a very siitfiiar definition elsewhere (Voi. III., p. 215). 

A Re|[ulation can be hardly a les% positive or determinate expression 

oJ will enforced by pnction^ % 

• * ? 

If a includes ^ declaration that a given person may do, or 
not ^ particiilar thing, as \t chooses, and if the permissive 
enactment in sectron 9, Act XXII., is a lawful exercise of the legis- 
lative power conferred ofi the Governor-General in Council, then 
,i? would be eijually avithin that power to enact that it should be 
competent to the Lieutenant-Governor to^ abrogate and to* re-in- 
trodutc it his |)leasure the whole of the existing law in every part 
of the Lower^Provinceif*’""*^.#^ 

That, it will doubtless be said, would be a lawful, but an absurd ' 
and culpdble, stretch of legislative power ; and it ought to be as- 
sijme^ tha^ no such extravagance could emanate from the Governor- 
General in Cduncil, but in .truth the case supposd is -not by many 
degrees removed from the case before us ; only the character of such 
an Act is palpable when applied to our own case, which escapes 
obspr^atibn when'it refers to a distant and little-known object. 

At any rate, the argument "for the CrojjHi is capable of being 
pushed to the most dangerous lengths ; and, if the case appeared 
tii.nif! only doubtful, I skouM think it more reasonable to conclude 
that iPacliament had not intended to allow. a' latitude which might, 
■thodgh^t'*Pfesuroably would not, be so abused. ^ * , 

* pit thete al^ Vher reasons which, as I thiitl^, point wTith eijual 
to the sam# conclusion. Parliament itself seem^ to have 
commeittdd oil this matter, in some places indirectly, in otl^ers 

B ol the In 4 ian Couneijs Act recites that it lias 

(jpverpment of India had the power of 
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'for the Non-! 

, ISSt ' tilin'* by ivay' formal legislation, and itl^n proceeds to- validatl " 
all such 'rules t)r lav^ made priorSo* the pasiiing of tjtis Att$^ - 
• f- • irrespectively of whatj sepms, to me tjie unmistakab^ provision ift 
favour of past rules only,'\t occurs to me to ask vrhyj if the 
powers of the Indian Legislature have as wide %n extent as is 
y. claimed for them^ resort was had to the authority of Parliament inti 
this matter? WKy slrould not the Govemor-G'eaeral ih ’ Council 
have passed an Act legalizing such rul^ of previous date, and 
permitting them for the future ? It wa 9 » ft seenls to mof •because'' 
its powers were considered uneqifal to that strain, and because 
Parliament, in legalizing th% past, thougjit it not# right to sanction 
the practice in the future, * • 


• 4 ^ ^ 

A somewhat similar measure qf tHbse powers is presented iiy the 
enactment of the Statute 34 and 35 Vic., c. 34, which it seeps td’ 
me, in the view contended for on t|je part of the Cr|wn, would 
have been at least in part superfluous. • • 

These declarations of the British Parliament seem to me, on tlie 
one hand, to indicate a distinct view as to the power! of the Indian 
Legislature, and, on the other, aif^Kj^SJTy^istinct determination 
that every relaxing of the strict rule as to the form of legislation 
should emanate from itself. ^ 

In short, it seems to be clear that, after the passing of J:hc Iiidi,|ri 
Councils Act, down to 1870, all legislation for every part of ©ritish 
India was required, to be by laws passed at a meeting for making 

, ' I 

laws and regulations. • • . . 

That undoubtedly ^was, and probably continues to bg, .thi 
opinion of Sir'Henrj^^ainc, for if is plainly sd stated in a paper of 
hiS writterTin f868, which he has published^s an Appendix to his 
work on Village Communittes. And on tlfis point, I think myself 
justified in referring •to the despatch of Sir Charles *Wo^d in 
transmitting a co^ of the Indian Councils A^t to Lprd^aPhnJng's*, 
Governm*eqt, ■ * t * 

I am^aware that there is high authority against such references, 
an4 of the danger in some instances of making them ; but the 
despatch is^in this instance to be* used against the Crown, whose 
Sir Charles Wood then was; and T believe 
for supposing that the Secretary of 





faithful interp/etjstof of 

;pf that the^jldecision of Parliament in this* pdrticirtaf^ 

Mirysft-y intended T! to be. • ^oote'sVo^H " 

Sit^ Woo^ ^ays in paragraph ^y^of the^despatch (Vritten in 
Imdj^ust, J86t); You will obs<?rve, however, that henceforth 
’^ilegi,$latiyo measut^s affecting any of the territories, Regulation or 
Non-'Regulation^ under the ^doniinion of Her Majesty at the date Jackson, 

. of; the passing of the Act,, must be passed either hf the Gouncil cvf 
the GoYernof-General 6r by^hat of the Government to which such 
i^tecritories tgay be subject/’* , • 

• It ^ould be, I tlfink, a very imperfect, and unreal compliance* 

'with that infuncfiopjjf the Governor-General in Council contented 
himself' with a fegisfatjve declaration that the local Executive 
, might, fn a given locality, do anything that pleased it. ^ 

But? further, as in.refgard to some of these provinces, a more con- 
venient find flexible»procedufe was found to be requisite ; and, as the 
fttrxidy was f n the hands of Parliafhent, a further Act was passed 
^in* lS^o (33 Vic., c. 3), wherein it was declared to be e^cpe- 
dient that , proyjsion should be made to enable the Governor- 
Qeneral of India in Counjy]^,^ regulations for the peace and 
good government oi certain territories in India otherwise than at 
meetings for the purpose of making laws and regulations ; and pro- 
vision was made accordingly. % • 


It car^ncJIt have been intended that there should be in existence, 
simultaneously, |WO methods of changing the Jaw for such terri- 
toriejs j and I. should, therefore, consider that fey* tl\is reason alone, 
the. cotihse •taken under the Act of 1869 about a year and a half 
after the passing of the Statute jnst mention^, was bad ; but I 
^ also think it in plg.in contravention of the Indian Councils j?ct. 

^ As to the nature and ^tent of the legislative powers intended 
’ to be*xp^feri:ed on*the Indian Government (it isYeally that) by the 
Iniiiah Gpfn^ls Act, any one who desires to obsei've how differently 
Pftrljame^ Wprks whefi gives complete authcurity, reserving 
pply. ifa* dwn ^ paramount rights, nee(l only compare 

W the Statute 30* vie., c, 3, constituting the^ 
with its superjpr and subordinate Legislatures. 

^ ; which was mucb*relied on, I mus^not* 

Itdo apt deal very fully with it.- ' * 
c. 4' R., 10. , 





in 

"drawn';' (o a,; J^eal ■ 

#iiichf 'beginning from rf844«4^ and coming 
time, a poijver had'’been exerciS'ecJ mpf e . Or 
i"; used , in tfie present .instance ; and with 'referb^bc'lo.th'^S'^'pti^alj^® 
mente it was contended, that a long_ co^'r:sp,;^|; 

• the permissive or delegatory ' kind must 
JaciifpN, 7. fished the practise, and therefore the authority, of ftat CpUr^e ' 
Shat inasmuch as many of such .enactmehVs ;we,rip;|ih^ 
to the Indian Councils Act, Parliament dpst ; be taRett’ to hay* 
noticed the course of practice, and by^passjng *it OVet i^ sileBpe tip 
have sanctioned what it observed.* ' , # 

As to this, it seems tq me in the first place th^t ftie great roajbr- , 
ityofthe Acts named in the list 'handed up 'to us <ii|er so wide^ly' 
from the, present one as to be of liy:le value forjlhe purpose of thy ’ 
argument. , * ® * i ' 

It often happens, and must often happen, that the usutpfttion of 
a power passes unnoticed, of at ?east un^challenge^, .when She 
occasion is insignificant, or when the attendant circumstapces 
appear to justify or to excuse the encroachment. ... » 

To leave to an inferior or a (4>|^^|saUg^thority the provision of- 
means for cari^ing’out a law,‘br to entrust *.to*its . dtscrption the 
choice of a precise date for putting it in force, app*at!S tp.mp not 
! incopipatible with the retention the Legislature in.; |ts 
hands of the. principle decision as tp the policy of tlffe Jpvyj jiind 
many of the Acts Referred to go no further thap^hiS trlAing jicl®’; 
" gation. ’ , ’ ; . , 

' Speaking without any claim to precision, beoauS« f 4iaVe ppt 
: thought myself bojyid* to go through the list, J ventdre to a(||ipl tjiat 
not moA than two or three of these instances can Ijp at nil qi|a|sp ,4 j||; 
importance, and in departure, as k view it, froni,, 

.;;;powers of the*Govhiviment of ..India to legislate* 
one ; |n8, as the questioning of such assuipptionyof 
...^of acddent not •originating with thy Courtd.,iap’argp^^^.ijj^^:.j^ 
on. their havfn'g hitherto passed. 'unpptli 5 p,ll-h^;^i|||*''^ 
Smith,.;. Parliament, ‘of. course, th€, case .is, 

Legislature |n,teryepes.|ythen,a,pd, 
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But,* oAk 3uch cl topic as* this, I do • not think that we ar J87 

bound to presume the knowledge of Parltamert, or that it woulu buka 

be Sa'fe f» draw po important an fn^r.ence from its sileadfe. Book*Sinoh° 

It < 3 annot be said that the practice vvwlcr|:onsideration has ever g^gg,, 
been free from doubts as to its legality. Judicial doubts on the — 
subject ,Were expressed in th^ case of Biddle Tarriny Churn ^“ 1 *!”** ”*’ 
Banerjee (0) ^0 decision in which case, so far it went, we are Jackson, y. 
bound to pay the highest re^spect , and we nfay feel toISrably ce 
tain that, if the matter bad attracted the attention of Parliament, 
it wouId, 4 »ave been deal! with in a manner similar Icf that adopted 
in thev 25th section of the Indian CouncHs Act, that, is to say, tKe 
doubts would have. been rgcited, and she practice legalized either 
for tlje past of for all time. * I am unable, therefore, to assume 
even that Parliithent was cosigiiizant of, still less that ifr intended 
by silence to approve, the mode of legislation referred to. 

, ifpon these considerafions it seems to me that the notification of 
^ffe Lieute^ant-Gove«nor, issued under authority of Act XXII of 
i 8«9, section 9, could not have the effect ot putting an end*to the 
jurisdiction of the High Court. I take it as clear that this Court 
had jurisdieflon in Jynteeah Hills, because 

that was a jurisdiction vested in the Court of Ni/amut Adawlut 
at the time of its abolition, and the lesult ib that, ?ne ]u(hce such 
jujisciyction has not been valiSly taken away, but still exists. 

1 wish now to say that, when I first committed io writing the 
views which I hold upon this very important question, I found myself 
*'to*havtf arrived, by a nearly similar train ot ri^asoning, at the same 
apinioji \rtiich my^brother Markby has exj)res‘?ed with fulness ot 
treatment, ancf an anoplitude of re^search to wh;^h I do not pretend. 

I might have adopted, -perhaps, every word of that^ exhaustive 
but Hhought*it bn the whde more respectful to the 
GoveAi^fiti as well as more satisfactory to myself, that I should 
indicated However ‘ibo’htiv thp erroimfU of mv own 
ceftpliiiPoa. 

A ^ ^ • 

AlUSWE, ^ « 

4 HVill. IV., c, .85, 5. 43, the Goverpor-General 
power to mak^ laws and regulations for repealing, 

(i^ Tmoa AND Bbu, p. 409- 
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;i 877 amending or altering any laws or reguiations^< 
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hatevcr tbeii in* 

' force, or thereafter to bl in force, in ^le Indian territories, of 

SmoH^ ^ thereof, .ah cf to make laws*^ and regulations 

for all persons an| ail* Courts of# Justice and the jittisdiction 
thereof, and for all places* and things wiiatsoever ^ throughout the; 
whole and every part of the said ^territories, with certain; re^rva* 
tions ; and by section 45 all laws made as aforesaid were to ha^te 
the force *and effect of Acts of Parliament; 

O *> * 

By 16 and 17 Vic, c, 95, s. 22, 0 provision was, made for 
the better exercise of the powers of mlkfn^ la\ys and reg\jiat;.jons by 
the addition to the Council of the tjovernor-Generaj^, of certain {per- 
sons as Legislative Councillors, and by .section .23 ft. was enacted that 
the powers of making laws or regulations vested in the, Governor- 
General in Council should be exei^cised only H meeting^, of tHe 
said Council at 'which a certain number of riiembers and certain 
particular members should be presenj. ^ ^ 

By 24 and 25 Vic., c. 67, s. 2, the se&on of the. 

Act &f William IV., and the 22nd and 23rd sections of th^ Att of 
16 and 17 Victoria, are repealed, but the 45th section of the*former 
is maintained in force, save so f 9 k...Tt 75 ^':ame ma? be altered 
or be repugnant to this Act. 

Sections 9 and 10 provide for the constitution of a Legislative 
Council, and section 15 restricts the power of makii^ lajirs^hd 

. . ' '4 

regulationji fo meetings of the ^Council at which a certain® propor- 
tion of members .is presept ; by section 6 the Governor-General 
alone is authorized, iSi certain cases, to exercise afl the powers of 
the Governor-GeneraHn Council except the poher of matipgldws 
and regulations. ^ • 

Secti9n*22 re-enacts the provisions 8f section* 43 of the Act of 
William IV. with the addftion that tlie fower capable ol being 
exercised at meetings of Council for the purpose of nl^in^ laws 
and ro|[ulation% at which by Section 19 np other busTiiels tan tj?., 
tginsacte;^, and.?xcept at which by. section 15 no laws 
tions oan be made. - ■ 

Section 25 validates certain Jaws and regulations: theret§^^ 
otherwise tbajri|t meetings tf a Legislative 
I'^n-Regulktion Pro^nces. • ; 

.section ^3,^the\,;Governor-Gencr«d^ Jn' "/cases 
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^ajrJ’Oiake ordiAinccs for the peace and good government of the 1^7 

Indian, territories of Her Jdajesty or ariy part thereof, to have bura 

effect for six mpnths only, and’subject to be controlle^d or super- g^jonSisoH 
sede^l Va law made at a mceting^of tl^e Jiegii|lative Council. ^ 

Sectiorts '34 and 45. restrict *the pdwer of making laws and re- — 
gtilation^ conferred on Subordinate Legislatures, so that, as in the 
flagy of the Council of the. Governor-General, it tan only be exer- Ainsub, y. 
cised at a meeting for, the purpose of making laws and r'egulations) 
and in nl case can they, modify Acts of the Imperial Parliament. 

TJfe.ftt sectioy of 3*3 Vic., c. 3, provides that, *in respect of 
any part ef'tlip territories under the government or administra- 
•tion of any Gmfernor, Lieutenant-Govdrnor or Chief Commis- 
sioner, to. which the Secretary of State shall from time to time by 
resolution declar? the provisions pi the section to be applicable, 
the Governor, Lieutenant-Governor or Chief Comlnissioner, as the 
,case may be, may propos*e (^afts^of regulations for the peace and 
. good government of euch parts to the Governor-General in Council) 
which,,, on receiving his assent, and being, duly published,* shall 
have tte force qf lam made at a meeting oj the Legislative Council. 

There is*further ^7 and^ 18 Vic., c. 77, s. 3, 

by which the • Governor-General in Council (with the sanction 
of the Court of* Directors of the East India Company) could, by 
pti^plajpation, take under the* immediate authority and manage- 
ment o> the Governor-General in Council any part' gf the terri- 
tories under the government of the East In^ia Company, and 
fheleupon couH give all necessary orders and directions respect- 
itfg th§* actministr4tion of such part, or otherwise provide for the 
administration ‘of the same ; but* this is coiipled with a proviso 
that »<» lave in /vrce at the time in such part should* altered or 


ref t alfd, except iy p law mack by the Governor-General in Council. 

' The jtinperial Parliament has thus carefally declared^the mode 
in whiclf tegislation by^ the Government of India js to be,carried 
'mm ’.Oxtinarily it is^o be by laws made at meetiif^s of tl^e Legis^a- 
tiye i^WJttcil of the Governor-General; under emergencies and 
|»r! six 'months by the Goyernor-Geneual 

,In ':^8|>ect ,of jparticular places, to be defeied by the 
^ • Governor-General in (Exedutive) 

‘If 





IvV'i^A ' Aot cdime into existence. "'This Act'"'w^s pa.‘ss^;; 

General iil .Councir under th? 'gefneral powers 
, 32 of the Indian Coimcik, Act, subject to the'lijaita.tiot^’^lp^fe^^ 

:r -^ ip that section. ' ■ .',•/; ; • 'v„ ■/ . 

The question is, whether the , Supreme IhdliSh tegis|lfpi!b^d^^ 
Ainslib, y. itself, directly dr by necessary implication, exclude th^'^ 

and Jynt6eah flills ‘from the territorial jurisdlctio'd^lf : t|)e High; 
Court? I confine myself to this one laatter, which thipt WC 
need consider for the purposes of 'the Pppeal hefore»|i| pt’thh 
present stage of the proceedings*: 1 understand.^e arc Altagfeed 
that such exclusion is within the powecs of the.tegislatute. ' • 

I think it did not do so, but that it kft the question jof such, 
exclusion unsettled. The preamble and title ofAhe Act sp^k Only 
of the Garo Hills; the Cossyah Hills are loot mentioned uatil 
section 9 is reached, except that in stfction 3 *it iP smd that, ffom 
the date of the notification provided for in*section ij Act VK of, ■ 
i835«(so far as it relates to the Cossyah Hills) shall be re|^C^ed« 

, With this exception the first eight sections refer exclusively to the r 
Garo Hills. Then comes the which ‘empowers the; 

Lieutenant-Governor, from time, to time, by .notification in the 
Calcutta Gazette, to extend all or any of the provisions of the 
other sections to* the Jynteeah Hills, the Naga Hills, and^O ^pch , 
portion of^the Cossyah Hills as for the time being TOrniil part of 

British territory. ^ ^ ^ : 

This provision f*r a separate notification makeiit clear that tfo 
part of the territory mentioned in section 9 israffectcd by the A.rt 
in consequence ofjhe notification provided* for ip section 2 ; and 
that, if the ‘Act has any operation there, it is simply as tho rOilult- 
of the* will of the Lieutenant-Govetnoi. Th| .repeal of ;§ ipi&h; 
pf Act VI. 0^ 1 83s •as affects the Cossyah Hills 
when ihV Act came into force in the Garo Hills (natnj^y,|^;|rt 
jSilarch) 1,870) i|*of no practical importance ^ this much;, 
was; wholly' obsolete. * The Court^^of Sadder 
„;mui;^Adawlut,„to which powbfs 'of'superihtehdefi<i.^t^^ 

'iM;ihe ',;'A(Ctj ^ ' had, ■ 'ceased to ' exist ; and, ' 

"'^’^;^nrta;Adt* &; aild 2I .Vic./;'; 

''I5i^wth:,,tlw(';'same' powers'. ^ 
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effect. 




|Gpyi|i^ of liiidia in Legislative. Council should* take 
jj!thfi;:|j||)drtuni|)f of repealing this obsoletf; Act at the same time Buka 
t^t ff ^ the law* applicable to the Garo Hills 

to sufficient ground for saying that the Legislature, 

iii'^pptemhbt) *869, inade a'dedufationTifi respect of the Jynteeah, — 
th(B Of tbhiCIossyah Hills similar to that which it had made 
in Ifespect of the Garo Hiljs. *As to these last, certain provisions AiNsu*,y. 
syefe ab8h|utOly enacted, and all that was raferresd to the Lieuten- 
**^etsftdi‘ was to* fix ^ day from which they should take 

* * * * 

Tfil^ proattible ‘declares th® expediency of dealing with the 
'^GatO IJill^ b^l: jays not a word about, the others. The notifica- 
'tioh, nwossaty to starjt the operation of the Act in respect of the 
Garo Hilfs has <10 effect in , the Cossyah and other hills. Whe- 
tjier 0? not, the Act shall ever come into operation at all in the 
Jatter.^nd if so, *he extent to which effect shall be given to it, is 
’lijelit entiyeljf to the ^iscretio^i of* the Lieutenant-Governor. The 
an^ and 9th sections are not framed in the same form. Tljp first 
directs that the Act shall come into operation, and that the Lieu- 
,tenant-Goverftdf shall J^j^^datj; of commencement, and merely 
leaves the ^^rticular date to be determined 'by the Lieutenant- 
, ,,|5oyernor as.ds commonly done when the introduction of a new 
l^w, reqnires some adjustment of the administrative machinery 
* ffhing of such date is a ministerial, not a legislative, act ; 

‘Mbiiii the detefhljnation whether the* law shall^be applied at all, is 
but a legislative, dct. As ‘this determination 
! > awived a^ by the Supreme Legislature, but was remitted 

,, To thi!f*;||iacrfetion of the Lieutenant-Govei-ifor, it cannot be said 
liliha^tj^' Legisiaj;ufe excluded the Cossyah anef^ Jynteeah Hills from 
x the |ittrj^di€;tiph of the K[igh,Court ; it w,ent no further Ihan to say 
the Lieutenant-Governor shall think fit to 
V In fact, the Lieutenant-Governor did 

for two years attSr the passing of 


t^^^ for two years a^8r the passing 

idtue.d'.; the notification •under*sectio!i 2 .witllin 
, time,' dit** it rested entirely with him to de- 
|^;!|iie;-;fyet_,,yrtiul^ a*^aii himself, of it, andifso’in 
He might "possibly Save .deter- 
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public f revenue aitci rent, and of section 7, a« cesses^ 
tfact, while he applied. tba whole law in another, the Snprfe^ 
Legislature t could have no knofl^ledgc 1 )eforehand^ 9f'' wti;^t 
^ be the resiflts of the passing of the Act, It certainly clpnpt be 

said i^hat the four hill Iracts nrfhied in ^the Act were alUn th<^,, 
yii 4 gmg)ii. condition at the date of the passing of thJiAct :of\i869, SO' 

Aiwslih, y, that what was good law for one was^ necessarily# applicable to^ 
the others f if thts had been so, the frame of the Act wpuld have 
been different from what it is. If, then,^it was uncerttitr;wnether 
the jurisdiction of this Court in the #Cessyah Hills wpuld ever 
b^ taken away at all, ij; cannot be held that it wa# Hdtually ' 
taken away by the Supren^e Legislature in the ,Arf^t of tS 6 g ; and . 
that all that was left to the Lieiltenant-G^vernof was to make ; 
arrangements accordingly, and to fpc a date fo» the commence-^^^ 
ment of the operation of the Act. ^ 

It is consequently necessary to ascertain whether the delegation 
of power to the Lieutenant-Governor ‘^to remave the C^ssyah anfS 
Jynteel} Hills from the jurisdiction of this Court by a legislative 
declaration was within the powers of the Legislative Council.* On 


this point, the language of sectioi^^22,j)|aU^ Council* Act appears • 
to me to leave no doitbt. * . • * 


Power is given to the Governor-General in Courffcil "at meetings . 
for the purpose of .making laws and ‘tegulations to alter any lawSi 
and make lawp for all persons, places and Courts of Justicd^jn tliic 
Indian territories of Her Majesfy : provided, inier qUa, that such >* 
laws shall not in* any way affect any of the provisions pf the * 
Councils Act. . • •*: . 

The law under corfsideration. is a law m^de undoubtedly at a 
meeting c 4 thf Legislative Council of the, Governqf-General, and 
so far a*gO( 5 d law; and if, it does not falj within one of the Wyen 
exceptions specified tn^ section 22, it has, by the 45th spetjo^ pf 3 
and 4 William IV., c. 85, all the force and effect plan Act- 
of Parliament; b* 4 i 'f it does fall within o 5 e*of those excafi^dW/t 
thi? last-inlntioned enactment gives- it no force at ail. !^ieti& Jfsf 
of the Councils Act having been •iljbstituted for 
on the same subject''' (3 and 
*7 Vic., 9§, s, 

'Jaws. 'ah*!, (regulations miSde 
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laws properly m2ide under section 22 of the Councils Act, an 
not within one of the excep^jons. * 

■fhe-Act of Parliament requires that, ordinarily, all ‘laws shall 
be made ‘Only at a meeting of the Courw^il oj the Governor-Gen- 
eral held for the sole purpose of making laws and regulations,* ar ' 
at which .certain persons are present. 

• When law 5 are to be made otherwise, there iS a specific pro- 
vision according to the nature of the case, bbt these exceptional 
provisions are made by Pjwliament itself, and not left to the dis- 
cretioi^ofcthe Indiat^ Legislature ; and it is and has lotig been an 
established rulj (section 70, 3* and 4 William IV., c. 85, and 
section 6, 24 and *25. Vic., C..67) that th« Governor-General him- 
self shall ,not by hiineelf, exce*pt when specially authorized by 
* Parliament, exercTse the power of making laws and regulations. 
lUwould not be possible for the Legislative Coiincil validly to 

divf^st Ttself of its 8wn funttions, and transfer them to the Gover- 

• • • • 

*, nor-General 'alone, A la^v to such effect made by the Council 

would violate the provisions of both section 6 and sectiofi 15, 
whethSr that law purported to vest the Governor-General with 
legislative po^frers gene^aftiyiiOf 'specially, and would therefore, 
under the express words of section 22, be u/^ra vires. But, if this 
so as to the ‘Governor-General, surely it must be so as to the 
Lieutenant-Governor of Bengal. The same reaSons which appl) 
in the 0|ie case for restraining the highest officer of the Crown 
in India from exercising legislative powers algne, and tor entrust- 
hig/;hbse powess only to a Council to be exercised at a meeting at 
which nt>tlfess than*a certain number of members shall be present^ 
must apply with’ morcb force to a ^bordinate qJBBcer; and section 
15 i$ as much violated in ^ne case as in the other, • * 

^ Therefore, in my opinion, the conferring on the tieulenant- 
' Governor^poWer to remove the Cossyah Hills* froili the jurisdio 
tipn of this Court was u/fra vires. 

. , 'If it<was ultra’ viris, this Court is bound to takemotice of the fact 
Th<l! power formerly exercised 'by the Nizkmut Adawlut Jn tlfis 
IrikCt of country was given to'ftiis Court by Act of Parliamen, 
(diction 9» 24 and 25 Vic., c. . 104) ; and, unless it^ has been 
validly taken away, We are bounp to exercise *it.* • 

No doubt, the Governbr-General in Council, whatever construe- 
CCRliimAb,] C. L. R. II. 
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tion be put on the section referred to, has powe^'to put an end to 
„ /am this Court’s jurisdiction in this trac|; of country, but.no other 
^STihoh authority 'in India can do sp.*^ But, if the Gov^rnor-Generaf in 
> 1 ; Council wishes to do(^ it, he . must proceed by the exercise of his 

— - legislative powers as created or declared by the Councils Act, and 

* in no other way. The High Counts Act provides no n^ew mode 
AiNsuEt y# q£ legislation, bilt makes the jurisdiction of the Hij^b Courts sub- 
ject to thb legislative powers of the Governor-General in Council, 
which must be looked for elsewhere, li he shall proceed in any 
other way, this Court is constrained by ^hfi Act of Pariiament to 
continue the exercise of its jurisdiction. ^ ’> 

But it is said that thiL. view of the provisionc cf section 22 of the 
Councils Act is at variance with tliat takem^ through a long course 
of years, as shown by a series of enactments in ^ which a somewhat 
similar mode of supplementing the action of the legislative Coundl 
has been adopted. * ^ 

I think it unnecessary now to express 'iny opinidn as to ^lie. 
validity of the Acts referred to. Assuming them to have been 
validity enacted, their existence does not support the argument that 
the mode of legislation adopted of 1 869 is only that 

which has been constantly adopted without objection*; and that as 
it cannot be assumed that this mode of legislation *has escaped the 
observation of the Imperial Parliailient, it has the warrant of* a 
tacit approval. » 

. It appears to me that a distinction must be .drawn between 
provisions by which the carrying out of the declared decisions Of 
the Supreme Legislature is furthered, and provisions wbidi give a 
ppwer to act indejjpndently of’the discretion of*the Counoil of 
the Governor-General. As an example of the foimer, I may take 
section 385 of Act V!II. of 1859 or Section 445^of Act X)CV. of 
1861. These •are "la^ws intended to be eventually of universal 
applic|itfon in British India (the latter re-enacted in Act X* of i%a 
is nov/, with veiy few exceptions, the only law ofi the subject)^;* •the 
aJtual^ introduction of these enactments was, in certain tracts of 
country, postponed and made to Sepend on the discretion of the 
. Local Government. The Supreme Legislature had condijered 
vfWsp and adopted them as laws to be eventtiajiy 
but, instead of declaring thlt thej^ 
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everywhere atVice, it was content to declare the ultimate law and ' 577 i 
leave tfie Local CioVernments to advance standard as 

as they conveniently could.* Wheiya Local Government declared BooxSwaH 
such a law, to be In force, it was merely ^parting with'a power of 
delay conferred upon it ; it did »ot make diiy law ; the law in- 
troducedwasthe Jew made by the Governor-General in Council 
with thtf express intention that it should becorap the law of the 
particular tract of country in due time. Biit Aot XXIJ. of 1869 
does not stand on precisely the same footing. There was no ex- 
pression of a determinatiqn ^by or desire of the Legislative Council 
that eventually the Jynteeah Hillj, the Na^a Hills and the Cossyab 
Hills sboufd btfreduced to the same condition as the Garo Hills ; 
at the most it can only be said that there was an expectation that 
such a Pleasure might become necessary; but an attempt to provide 
beforelmnd for the contingency of such a state of things arising 
in*the farmer, as tjjen warjanted the introduction of the measure 
•intf the Gar® Hills, does not •amount to a determination that this 
' was the law which if was desirable to put into force in all^ these 
hill fracts ; had this been the intention of tire Legislature, I should 
have expected it to have been expressed in plain language. 

The provisions of section 39, Act XXIII. of *186 r, do not affect 
my view of this* matter. This section allows a Local Government, 
with the previous sanction of the Governor-General in Council, to 
aniffex %ny •restriction, limitation or proviso it may .think proper 
when extending the Code of Civil Procedure to any territory not 
^abject to the general regulations ; but fhis is ^merely another form 
of delayjng^the full ^extension of the Code. So far as the Code 
obtains* operation, it is still — becajase the extention is pro tanto — a 
carrying out of the intention of the superior Legislature Hhat this 
shall be sooner or later t[^e law in the particular tract •of c*ountry« 

> As 1 fjad the secftion, no power is given toan!end*the law itself: 
iLispnly^a power to keep some portion in abeyance, or to make 
'fts pp^r^tion contingtnT on something external iii*it, which again 
is ohfy another form of postponing its full opecation/ * ^ 

N ; A very large number of t^e* Acts referred to in the Schedule 
,stjbhiitte 4 to us of^Acts containing delegation of powers is of the 
The subject of. many is limitecf, but the mode of 
siilhstf ntiallj^ the same. The general iaw on *each 
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tW subject is propounded by the Legislature, the grad/al application 

Buiia of it is entrusted to some authority named in the Act. In form 

that the law is made#for on6 or more named members 

^ of a class M ith power to extend to others; but, iA effect/ this is 

TH* Quern. . L r * . i . 

making a law for the' cias;s witlv a power granted to the Local 

Government to introduce it more or less rapidly may seem fit* 

Amstti, y* The distinctive feature, in my opinion, is that breach 'of these 

cases the , law is. constructive by addition to, or remodelling of, 

the Statute law then existing as to each class of subjects under 

the directly;exercised discretion of a legislative body ; whereas 

Act XXII. of 1869, as far as we^are now concerned ^ith it, is 

destructive, and operates merely to terminate tbo operation. of 

established laws. , ' * , 

There is another class of Acts in which* there is apparently r. 

clear delegation of legislative 'power, I .refer to Acts ♦ which 

contain a provision giving power to make r^ules or byf-laws, 

and to impose taxes or fix foes a#nd charges , bu^ these i^re 

clearlj;' distinguishable from such an Act a^^ Act XXII. of 1869, 

so far as we are concerned with it now, namely, so far* as 

it gives power to the Lieutenant-Go\ernor to repeal section 9 of 

24 and 25 Vic,, c. J04. Whethe^Mir*^^ers conferred in these 

Acts to make rules and bye-laws can in all cases ^be defended is 

a matter I need not discuss 


All legislation of this class is subordinate to, and in <urtlferalice 
of, the defined object of each p&rticular Act. 

* t 

The case of Bidjdle vs'. Tarnny Churn Banerjfe (Taylor 
Bell, page 409, and again at page 479) is auUiority for JioldiBg 
that, while the valij^ity of rules,- which can fje broilght within the 
definition* of .ministerial acts, is undoubted, the yalidity of other 
rules, such as therein mentioned, namely, rules imposing a penalty 
directly, or granting ^jower of compelling discovery, is open to 
grave doubt, if indeed the case does not go so far as to (ule that 
theyari absoluteiy invalid. It is foreign to’m/ present (pui^pse' 
to*discuss that case, it is enough to show that the delcgatifln re- 
lied on does not stand unquestiofled, and that there is very high 
atitbority fpr doubting its validity., ' 

* As I have referred to this case, I take the opportunity; 
pbjWtViOg that it seems to me strongly tet support thOH^arlfor part 
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of< my judging.* At page 406 the learned Chief Justice, Sir *^77 
Lawrence PEiL,* observes ' , bura 

I “.Th* Legislature of Infiia, tjiojigh it possesses large. legislative bookSwqh 
poWerl^, ‘is still *a limited Legislature, and exercises a* delegated gu,g„ 
a^hority of making laws. Independently* of the territorial limits — 
assigned to its gower of making laws, there are other limits im- — 
posed whichf thg Legislature mhst not exceed ; and it is the pro- Aisstre y. 
VJnce of the Courts of Justice of the country to decide on the 
legality of 'Acts of the Legislature, if a suit be instituted to 
decide whether the Legisli;ufe has or has not exceeded the limits 
within»wfnch it may legislate." • Ag 3 iio» .at page 479, as I under.- 
stand \he '.judgment, he assumes as undoubted that delegation 
,of legislative authority by *the« Indian Legislature is beyond its 
powers, the questjpn being in each case whether there has or has 
not been such deleg^ioo. * 

* Th^ Acts whi(^ are mqst analogous to the Act under consider- 
«tipn, so fa» as we have noW to deal with it, are few in number J 
they have been termed deregulationizing Acts. , 

Aft XXl. of 1845 was passed while the 3 and 4 Will. IV., 
c. 85, was in, force; tJ](.qi,,B(Jwer of legislation was then vested 
in the Gowernor-General in Council. This Act does not make 


any transfer -of ‘that, power, but simply declares that the same 
authority in which the legislative power vested, v/b., the Governor- 
Gellersfl in •Council, may by an order in Council do certain things. 
Th(6 same remarks apply to Acts Vl.'and XI. 01,1846. 

. .After the pjissing of i6 and 17 Vic., c. p5, we come to the 
SomthaL Dtstricts Act, XXXVIl. of 1855. This differs in form 
fron) Act XXII. t>f l86p, and is distinctly a legislative declaration 
by the Governoj-Gencral, in Council. The Lieutenant- fiovernor 
has, by section 6, to give effect to it by proclamation, but this 
obvioasiy is.a merely administrative action. .Tlie ^ower to allow 
an appe^ in clause i, section 4, notwithstanding^ the declaration 
i'n s^tion tjiat alP decisions and sentences passed according to 
,theipr<Jvisipns of’tee Act are final, is a power to relax the.strin- 
l|yy|cy pf ;t|ie Act in the direction *of the general law. , 

Hilt Tracts, Act, XXII. of^ 1,^0, apptoaches in 
i^ielvliililisi^s m nearly to the form of the Act under conlider- 

are open to question is 



*04 ' pIGH COURT* '/^ 

t 9 fj beyond the scope of my present cn(jiiify. So far the abolition ^ 
: 'Hi of the jurisdiction of tl^e Courts of Civil and CfittfinaUudicature 
is concerned, the direct and undfoubted 'aulhofity of the fiovernor- 
'* ■*. General in Council has been exercised. In the Rohilk^n^ • Act, 

XIV.. of 1861. ther^ ‘.a' slight change of form. While t»e 
3 **®*"'“ Supreme Legislature makes a direct d’eclarati^ji in respect of 
^*6«, y. certain tracts specified in the Schedule, it gives,, ppwet to the 
Lieutenant-Governor,. North-Western ‘Provinces, to dt^fine the 
portions of Pergunnahs Juspoor and Kashipore in the» District of 
Moradabad. .which are to be subject to.* the Act, but it^does not 
give him power to include^ these Pergunnahs or*not at his pleasure, 
and at such time as he may think fit. There is fio provision for 
more than one proclamation giving effect to the. Act. This Act. 
approaches to, but does not reach the form of, Ac^XX!!. of 1S69. , 
Act XXJV. of 1864 is wholly" different ; -it, validates rules pre- 
viously made. As far as it empowers .the LoQal Government to 
extend any regulation or Act then in force, it^may be ‘said to ^,ve' 
legislative power; but this is not such a power as is now in 
question, and whether such powers have been rightly or w/ongly 
given is a matter on which I expressno_oginion. » . 

On the whole, tben, 1 am of opTmon lhat the juKsdiction of 
this Court in the Cossyah and Jynteeah Hills has .not been validly 
taken away, and that we are bound ts' entertain the appeal. 

Marksv, y. Markby, y. : 

* Two persons,*BVa and Book Singh, have beep convicte< on 

a charge of murder by the Deputy Commissioner of the Cossyah 
and Jynteeah Hills,^and sentenoed to deatli. The sentence was 
commuted to transportation for life by ^he Chief.Commissioner of 

Assam’on the 23rd April ,^'876. • . ^ 

On the 9tH Jufy,. 1876, the officer in charge of the Kamrup 
Jail fo/warded to this Court petitions of^ appeal from Ijicse pri- 
soners* unaccompanied by copies of the judgirfent*. • , 

* TJje W question 'which arises'in the case is, jrhether thte High 
has any power to entertiln these applications; pnd tbip 
question i^ one of * so much importance that it has. b^eh, 

, a Bench, anS lias been on tyro occasions very fully arg^e#i , 
;j,i| 5 :|;,,,.; *r|j^'C68'sy;th''and Jynteeah Hills comprise a consi 4 ||^hN.tt^; 6 li 
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» country on the eastern frontiers of Bengal, and they contain a *877 

population which, in 1,^62^ was estimated at 120,000, The Jyn- bura 

teeah* Hills w^re formerly ftnSer the independent Rajah of 
Jyqteeahp! The Cossyah Hills were divided iij,to a number of small- 
,er districts, under different rulers. Of the twenty-five Cossyah 
Stated, l^ve used "tommonly to Jje called “ semi-independent", and 
the remaihmg twenty " dependent.” It is not very clear how this 
division was arrived at, ‘and It probably has 'never been*accurately 
ascertained what part of the Cossyah Hills is, and what is not, Brit- 
ish terriUwy. But ^by • fa*r ’the greater portion has* long been 
subject to our Government, and is therefore (21 and 2a Vic., 

<.’106, s. A include^ in British India. • 

Pj-ior to 1854, these was a Political Agent of the Cossyah Hills, 
who exercised th? usual powess 0^ a Political Agent with regard 
to so much of the tefritory as was under chiefs who were treated 
^as, independent; But he also ^held ^general powers for the adminis- 
trition of j^istice ins those portions of the territory which had 
ceased to be independent. Probably, in practice, the difference 
was of no very great importance, the chiefs being all too insignifi- 
cant to assert hny independent authority. 

This ofiicer was in command of* the Sylhet Light Infantry, and 
he acted also a*s the Political Agent in respect of Jynteeah, which, 
up^to the period of the Burmese War in 1834, *was independent. 
Ouring4hat war the Jynteeah territory was taken urtdpr the pro- 
tection of the Bfitish, and the Rajah acknowledged his allegiance, 
hi 1835, the reigning Rajah was deposed for an act of cruelty, and 
his territory was annexed. From the date of this annexation the 
Political Agent* of the Cossyah Hills seems to have exercised the 
same functions with regasd to Jynteeah as he had hftljerto exer- 
cised^ in respect of the tanrtexed portions of the Cossyah Hills. 
iBut he* 8til^ continued to bear the somewhat inappropriate desig- 
nation of Political Agent of the Cossyah Hills. ^ • 

‘ t-Jn the year 183^ an Act was passed (Act'^Vl. 0^1835) ^ 
Which'the functibnaries in political charge of the ‘‘Cossyah»Hills” 
were placed Under the control and superintendence, in criminal 
matters, of the Court of . Nizamut Adawlut. • 

From the r^jcords of this Court it appears that, on the i6th*June, 

183^, the t^ourt informed the Government of Bengal that the 
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»l77 Political Agent of the Cossyah Hills had submitted returns of 
criminal business for Jyntecah ajso. The (lovernment replied that 
StKOH* Jynteeah territory was taken possession of -dn the, 15th of 
^ March, whilst the AO* was passed on the 13th, and thkt, if the 

* Court thought that this did not constitute any objection to their 
doing so, the Government saw no objection to the Court exercising 
Markby, y. jurisdiction in |ynteeah, which was accordingly authoHsed, Th^ 
Court replied, accepting the jurisdiction jn Jyntee?th from the 


date of the Act, 




The arrangement of the duties of the Political AgfS'ut.of the 
Cossyah Hills remained, is above stated, until 1 854^1 wh^n an or^er 
was issued by the Governor of Bengal (1st ^afch, 1854) to the Com- 
missioner of Assam, communicating his determination to separate 
the civil functions of the PoliHcai Agent^ in the Cossyah Hills 
from the command of the Sylhet Light Infantry, and to vest the 
former in an Assistant Commi^sionpr subordinate to^Jhe Commis- 
sioner of Assam, precisely on the same footing as the other prin- 
cipaP assistants in the Province of Assam. The order also in- 
timates that the officer to be appointed would be called Principal 
Assistant in charge of the Cossyah and Jyfttjeah Hills/’ ^ 

From that time the Cossyah and Jynteeah Hills, though never 
formally annexed to the district of Assam, seem to have been 
treated as part of Assam. All tihe criminal appeals which in 
Regulation Pro\inces would go to the Sessions Judge wen<v to the 
Deputy Commissioner ot Assam, and were apparently disposed of 
by him in the same manner as any other criminal appeals in Assiam. 

In the year 1862, the jurisdiction which had^been exercised by 
the Nizajnut Adawliit was transferred to the* High Court upon its 
creatiop bj Her Majesty’s Letters Patent.* ® 

The Code of Criminal Procedure was*extende^ to Assam by a 
notificatipn of the fcieuteiiant-Governor of Bengal, publislied in 
the G0s^tte of ,16th November, 1862; and, though never fcxpressly 
e;jtende<J»(as fai*as I have discovered) to the Cossyah and Jynteeah 
Hills, was considered to be in force in that district without any 
farther notification ; and this it would be if the view t]hat this 
4i$trict was made a,p^rt of Assam* were correct, 

jfn the year 1866, the Assistant Commissioner convldlid a 
j^soner, named U, Don Dolloi, of an offence nnpf section 504 
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^ol' the Indian Pinal Code, and bound him over to Jceep the peace 
for. one year after his release. On appeal to the Deputy Com. 
missioher^ of the Cossyah and jyateeah Hills, that officer con- 
firmed thl order; but this Court, upop. a petition presented by 
the accused, altered the. period *for which the party was bound 
over. •* 

^ In the year 1869, the. Deputy Commissioner of the Cossyah 
and Jynteeah Hills referred a sentence of death'for cohfirmation 
by this * Couft under section 380 of the Code of Criminal Proce- 
• dure. ThgpSentence was cflnfirmed, and the prisoner was hanged. 

Un^er .these circumstances ^here can be no doubt that this* 

* m 

Coiflrt had at one*tjipe jurisdiction in the Cossyah and Jynteeah 
Hills. The only* ques^on, therefore, is, whether this jurisdiction 
» has been taken away, and this renders it necessary to consider 
the^ rece^&t legislation with regard to these districts. • 

By •section 4 ^f Act -XX!!. of 1869 (which is called the Garo 
^ ftilte Act), tfie Garo I|ills are removed ‘‘from the jurisdiction of the 
Courts of Civil and Criminal Judicature, and from the control of the 
offices of revenue constituted by the Regulations of the Bengal Cod^^ 
apd the Acts passed by Legislature now or heretofore establish- 
ed in British India, as well as from* the law prescribed for the said 
Courts and offices by the Regulations and Acts aforesaid ; and 
it is provided that “no Act • 4 iereafter passed by the Council of 
the Tjoverndf-General for making laws and regulations shall be 
deemed to extend to any part of \he said t;prritory unless the 
saiae^ be speciaUy named therein.” By section 5 the adminis- 
tration qf oivil and criminal justice and the superintendence of 
the settlement and realization of .the publii revenue and of all 
matters relating to rent jvithin the said territory ar^ vested in 
such officers as the said ^Lieutenant-Governor may, for th*e pur- 
pose* trij^unalsT of first instance, or of r.efferente and appeal 
from time^lo time, appoint ; and the officers so appointed ^re in 
the admiiystration of juStice to “ be subject to tie direction and 
control ‘of the said J^^ieutenant-Governor, and be guided by^ suclT 
instructions as he may from time to time issue.” 

• By section 9 the Lieutenaot-Qovernor is empowered to extend 
all or any of the provisions of this Act to tBe ^Cossyah and jyn* 
tecfi(b Hills. * • 

^CWMlIIAL] C. L. R. 12. 
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1877 By a notification in the Calcutta Gazette of 14th October, 1871, , 

BtJRA the Lieutenant-Governor did extend the provisions of^ this Act 
^ook*S?NGT Cossjah and Jynteeah Mills, and he also directed that the 

<f. Commissioner of Assam,, should exercise the powers of'^ithe High 

— Court in the civil and criminal cases trliable in the Courts of that 

district. On the 30th July, 187^3, rules were issued by the 
Lieutenant-Governor under sections ,5 and 9 of Act XXII. pf 
1869, fof the” administration of justice and police in the 
Cossyah and Jynteeah Hills, in whicfi po allusion is* made to the 
High Court.* < ‘ 

® At 

‘ Shortly after this, aiaother pdwer, which had been conferred by 
Parliament upon the Governor-General in Council, ‘was called 
into action with reference to these'districts. «, * ^ 

By proclamation of the 6th February, 1874 (see Gazette of India 
of 7th Februaryt), in exercise of the powers V:onferred by section 
3 of Statutes 17 and 18 Vic., c. 77* the Gbvernor-General in 


Council took some districts (now formi/ig “Ass^^^ and^ in- 
cluding the Cossyah and Jynteeah Hills) under his immediate 
authority and management, which districts were till thei> under 
the Lieutenant-Governor of Bengal. •nv. * 

On the same* day, by arfother proclamation, -ttfe Governor- 
General in Council constituted Assam a Cbidf Commissioner- 
ship. * •* 

By Act* VIII. of 1874, after a recital that the Cossyah^and Jyn- 
teeah Hills had be^n taken under the direct mayiagement of the 
Governor-General Council, and had been n^ade part of the 
Chief Commissionership of Assam, all the powers them vested in 
the Lieutenant-G(jyernor of Bengal were /sectioh i) transferred 
to the tjovernor-General in Council, and the Gqvernor-Gerieral in 
Council was empowered (section 2) to, delegate to the Chief Com- 
missioner all br any of the said powers, or to withdraw -the said 
powers. ^ V 

By Act XJV. of 1874, in which the •CoSsyah and Jynt;^eah 
Sills ^re specially named, Act XXII. of 1 86$ is repealed, *and the 
|.ocal Government is empowered (section 6) to appoint officers to 
administer criminal and civil justice, and to regulate the procddore 
officers so appointed, but not. so as to restrict the operation, of 
,%ny ^enactment for the time being in’ force in any of the said 
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(fistricts. And*itis also declared (section 7) that all rules there- «877 

tofore prescribed for the guidance of officers “ for all or any of 

the purposes ipentioned in secfeioS 6 and in force at -the time of book*s”ngh 

the pas^ng of this Act shall continu^e tq be in force ‘unless and 

until otherwise directed^” This ‘Act, however, has not yet ’come 

into force in tWse hills, because as yet no notification under 
• ^ * 

^ection 3 has been published. 

By Notification of the i6th April, i8^»{stt'Gaeetfe of India, 

April i8th),*the Governoj-fjeneral in Council, under section 5 of 
Act XXI^of 1869, made* certain alterations in the rules for the . 

Cossyaji apd Jynteeah Hills prfblished jinder the Notification fif 
July 30th,* 1^2,, ,b^ the Lieutenant-Governor of Bengal, and 
republished the ‘rules., in these* rules no mention is made of the 
High Court.. • « . 

It*thus appears*thht the jurisdiction of the High Court was 
certainty in existence unkil the passing of Act XXII. of 1869. 

Ybe questioil, then, has tfiis ju’risdiction ceased by reason of 
that. Act or by reason of any thing done by any person under that 
Act ? • 


, For the pfisoners ij;js contended (i) that the jurisdiction of 
the High 0 )urt, as established by ‘Parliament* carinot be wholly 
abolished by sfny authority in this country whatsoever ; and 
(2) that, if there be an/* authority which • can abolish the 
jurisdiction *of the High Court, it is only the Governor-General 
in Council exercising legislative powers at ,a meeting for the 
purpose of msjcing laws and regulations wjiicli can do this ; and 
that in'athii case tdie assumed abolition was not by this authority, 
but by the Lieutenant-Governor, of Bengal ^ acting under the 
powers given tq him by. Act XXII. of 1869; whiclv powers, it is 
contended, were not validly conferred. . 

' *\^ith regard *to the first question, the jurisdiction of this Court 
in. the Cpssyah and Jynteeah Hills was a jurisdiction vested in th^ 
Nizamut .Adawlut *at *tlie time of its abolition, tand it thus falls 
within * the 2nd clause of section 9 of the 24 an(f 2^ Vi?., 
c, 104. It is, therefore, in my • opinion expressly made subject 
by -that clause to the legislative .powers of the Governor-General 
of India in Council, or (to use a phrase whith 'is more conveaienf) 
to the Legislative Council of India. 
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'J «77 - I have given fully my reasons for this construction of tlie High 

)limA Courts Act in the casre of the petition of Syed Feda Hj^ossein, 

Indain Law, Reports, VoL I., page 431 (Calcutta^Senes)i tbVhich 
m !; reasons I still adhere, and M which I understand the ofiier mem- 
— bers'of the Full Bench substantiany concu;. 

' It is necessary, therefore, to consider the second objection taken 

Mmsir, Qn behalf of the prisoner. This objection is met ' by the Cro^ 
in three fliffereht w^ys : First, it is said that the Act of 1869 
does itself actually take away the jurisdiction of this Court ; 
secondly, that, even if it does not do so,*it evinces a finil determi- 
hation of the legislative* authority that this jurisdiction sijiall bb 
taken away, and that ib’only leaves, to the Lieutenant-Governor 
to fix the exact date of the Act* coming i^to operation— no dis- 
cretion being vested in him as^to whether the Afct shall come into 
operation or not; thirdly, that, even if tke •’Lieutenant-Governpr 
be vested with a discretion to determirffe whether or not tlfe juris* 
diction of this Court shall be taken away, jstill there is notMng 
which renders such a delegation of authority illegal. 

The first and second of the three propositions put forv^rd on 
the part of the Crown depend upon wiiat is the trfie construction 
of Act XXIl! of* 1869. The Act is a very peculfar one. It 
recites that ‘‘it is expedient to remove the GarS Hills from the 
jurisdiction of th6 Civil, Criminal ihd Revenue Courts and offices 
established under the General Regulations and Acts, an 4 to pro- 
vide for the administration of justice and the collection of reve- 
nue in the said teraitory. ” The Act is to be called “The Garo 
Hills Act, i86g,’’ and it is to come into operation “ On such day 
as the Lieutenant-CoWrnor of 'Bengal shall, by notification in tiie 
Calcutta Goeette, direct. ” Then by seetion 3, “ on and alter such 
day”, that is to say, wlien the Act comes into operation in;thc 
Garo Hills, AA Vi. .of 1835, so far as it relates to the Oo$syah 
Hills, js *to be ^repealed. Then sections to 8 deal exclusively 
with tfie ,GarQ , Hills, and section 9 givCs lhe*poWer alsead^ ltd-, 
verted. to to extend all or any of’ the provisions of the Act* to the 
Jynteeah Hills, the Naga Hills* and to such portion of the 
llPossyah Hills as for the time being foriins part Of British Indjh. 
^ 0 ^ ’contended that section 3, which relates to ^e repeal of 
1835, came into operation, so fttt a? regair^aj^ 
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Hills when the*Lieutenant''Governor brought the Act into oper- 1877 

ation in. the Garo Hills; that there was ‘no discretion left as to Bora 

bringfing; the Act into operation Sn the Garo Hills; and that, by 
the rep^ of Act VI. of 1835, the jurisdiction of this Court, as '■ 

created by that Act, w^s destrdyed. Assuming, for the pr<!:sent, — 

the correctness •*of the other ^arts of this argument, still, in my 
, opinion, the last proposition is incorrect. When Act XXll. of Markby, y, 
1869 was passed, the jurisdiction of this €ourt* in tire Cossyah 
Hills in no wise depen^ecl upon Act VI. of 1835. It depended 
upon th^ 24th and astH Vic., c. 104, s. 9. Act •VI. of 1835, 

*in so^ far as it conferred jurisdiction upon this Court, wis 
.wholly oblolete. •Moreover,^ as already Ashown, the jurisdiction of 
the Nizamut AMawlut; was, affer some discussion, extended to 
both the Cossyak and Jynteeah Hills, and the jurisdiction of the 
IJigh Court, which is co-extensive, has been exercised in both 
tracts* according!}^. But ^section 3 of ^ct XXII. of 1869 is 
eiK^ressly confined tp the Cossyafi Hills. The result, therefore, 
of this construction of Act XXII. of 1869 would be that, ^whilst 
it takes away our jurisdiction in the Cossyah Hills, it leaves^it in 
<the Jynteeah Hills. Tbi% is very improbable. Ever since the year 
1835, both* these tracts have beerf under one administration, form- 
ing the distHcf of one Deputy Commissioner. The reason why 
the Legislature was desirou#*to get rid of the* Act of 1835, at all 
events\is ^ot perhaps at first sight quite obvious. • But it was, 

I believe, a% follows: As to that* large porJ;ion of the Cossyah 
HiUs which li^s within British territory, th^ Act was, as I have 
said before, obsolete. As to any small portion of the Cossyah 
Hills ft there should* be any, which might* be considered as not 
within British ^territory,, the Act, though 'in terras applicable 
thereto, could not be er^forced. It was, therefore, an Act which 
it was-propyer to repeal, so far as the Cossyah, Hills Vere concerned, 
whether* our jurisdiction remained or not. I am, therefore, 

'.cleiarly of opinion, notwithstanding the referenc® to the Cossyah 
Hills In section 3 and the repeal of Act. VI. of 1835, yiat the 
Act ol 1869 dose not of itself •take away the jurisdiction of the 
High ^Ourt, either in the Cossyah* or in the Jynteeah 
^ ^ Nor |db I think that the Act, taken as a whole, evinces 4 final 
^bt^ination on the paft-t pf the Legislature that the jurisdiction 
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,<377 ofjjthe High Court shall be taken away. I will assume that, if 
Bura did so, there would be then nothing to prevent the operation, of 
^ assume that tSie^operation of an 4 ct, cpmptete in 
^ V. all its parts, may be suspended by the Legislature until ^mething 
is dome by an officer' of Governflaent. This might be considered 
merely as a method of promulgation, and not 26 any delegation 
Markby, y. of authority at all. It would be the same as if the Act had 
been directed to cooie into operation »on its being printed at 
length in the Calcutta Gazette. If, ' therefore, this be the true 
construction^ of the Act, I am not prepared, as at present advised, 
to say that it could not pperate. <’ As regards the Garp Hills, the 
Act (always excepting section 8, which present^ special difficulties 
of its own, which I need not now" consider) may, J think, bear this 
construction. But, as regards the, Cossyah anA Jynteeah Hkls, 
the Act cannot,, I think, be so construed. The frame of the Apt 
as to the Garo Hills and as to the Coesyah and Jynteeah Hills is 
entirely different. If the Legislature had ,, had thei same haal 
intentions as to removing the Cossyah and Jynteeah Hills fyom 
the jurisdiction of the ordinary Courts as it may, I thinhi not- 
withstanding section 2, be considered to ,bave hade in respect of 
the Garo Hills, thd preamble of the Act would not "have been 
limited to declaring the expediency of removing’’ the Garo Hills 
only from the jnirisdiction of thoSe Courts. It would have 
declared the. expediency of removing the Cossyah and Jynteeah 
Hills also. ' It is true that thfe preamble of an Act ^cannot limit 
the express words.' But here the express words are,, in accordance 
with the preamble. The power to bring the Act into operation 
generally is conferreef by section 2. The power ‘ to extend the 
Act to tHe Cossyah and Jynteeah Hills js given ^quite separately 
and in* different language by section 9^ and it is not a power 
to extend the ‘Act* simply, but to extend ‘'aH'or any” the 
provision’s of the Act. The Lieutenant-Governor mighty for ex- 
ample, ’have applied sections 6 and 7 to the Cossyah and lynteqah, 
rillls, but* not section 4, in which case our Jurisdiction would liave 
remained as before. It cannot, I* think, be said that a power of 
|)5Xtension,, so conferred, makes the Lieutenant-Governor the 
ntere 'ministerial officer who is to, promulgate the Act. It ’vpsts 
in th*e Lieuteoant-Govemor a double disc|etiQa ' fiyat, wijjetiiir 
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the Act shall come into operation in the Cossyah and Jynteeah 
Hills at, all; and, secondly, if so, what* portion of it shall there 
operiCte., I doirnot mean to say Hiat this is all the discr,etion vested 
by the Act in the Lieutenant-Govefnpt. He may, by section 
8, apply or not apply to these*territories all or any portion of 
any law applicable to other parts of Bengal. But this portion 
pf the Act is ‘not now immediately before us. *1 am at present 
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only considering section 9, and what discretion thTit section 
leaves to tTie Lieutenant-Governor as to the application to the 
Cossyah ^nd Jynteeah HHls of section 4. Reading section 9 
by itself, tthe discretion appeal to me»to be absolute. Readin*g 
.th*e whole *Act, I find nq words which can carry’ any further 
inference than*this — that the Legislative Council, when it deter- 
mined it to b^ expedient to remove the Garo Hills from the 
jjArisdiction of the* ordinary Courts, at the same time contem- 
platecf the possibility of its being expedient to remove the Cossyah 
add Jynteeah Hills t from this jurisdiction also. But this they 
left an entirely open question to be decided by the Lieutenant- 
Governor of Bengal. 

• It is not,<){ course^in any way necessary now to establish that 
there is no legislative discretion Idft to the Lieutenant-Governor as 
to the application of this Act to the Garo Hills. But it is, I 
think, desirable to show Ifhat the discretioh (if any) under 

sectioi\ 2 and the discretion under section 9* are wholly 

different, bot^j in kind and degree. For, this purpose, we 

• • 

•may consider, the matter in this way. It is just possible to con- 
ceive that* the Lieutenant-Governor of Bengal might not choose 
to issue the hotiiication under section 2, *an^ that the Governor- 
General in Coyncil might not choose to compel him To do so. 
The Legislature would ihen have been* helpless ; the Act would 
neve^come into* operation at all; it would Rave* wholly miscar- 
ried; ahd the intention of the Legislature would h*av,e been 

. def^ted. But \voifl(f the intention of the •Legislature have 
been* defeated if the Lidutenant-Governor had givpn the 

notification under section 2,* and had not extended section 
4’ 'of the Act to the Cossyah and Jynteeah Hill^? 1 think 
not; In the one case the .Legislature counted on the 'action 
tbe lientettantoGbyeftior as a certainty^; in the other case 
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v|f>7 they left him to act or not as he pleased* THeri, the 

moment the Act caine into operation the issuing of the noti»^ 
fication under section 2, the jhriediction of the ordinary Courts 
in the Garo ‘Hills was destroyed by the imperative wordsVof sec-^ 

- — tion 4, But, even wKen the Att had Ijeen thus brought into 

operation, there is still not a single imperative Word applicable 
Maskbyi y. |.jjg Cossyah and Jynteeah Hills at, all* Even <hen it is only^ 
said that •the Cieutcfnant-Governor *‘may, from time to time, 
extend*’ to certain districts “all or apy of the provisions of 
the Act.*' What ground is there for#s 4 ying thai the intention 
of the Legislature would have ®been defeated if the ^Lieu- 
tenant-Governor had declieied to exercise any, portion* of thes'e . 
powers ? * f ^ , 

Another way of looking at section 9 was suggested in the 
course of the ai;gument. It was said that* section 9 miglit be 
looked at merely as dealing with a question of boundaries' that 
all the districts mentioned in* the Act, tjie Garo * Hills, tlfe 
CossyaJt and the Jynteeah Hills, and the Naga Hills, were 
conterminous ; and that, in such wild and barbarous districts 
as these, it would be impossible for •the Legislature to fix t 
the exact limit’s of* the appli(?ation of the Act. .1 ^hink this 
suggestion does not accord with either the geographical or 
the historical facts. Although the 6aro Hills and the Cossyah 
and Jynteeah .Hills and the Naga Hills are contiguous, thfy are 
three entirely separate districts. The Garo Hills Jbelong to the 
Commissionership of , Coocfi Behar, the Cossyah ^nd Jynteeah ‘ 
Hills and the Naga Hills to the Commissionership <rf Assam. 
The boundary between Ihe Garo Hills, the Cossyah *and Jynteeah 
Hills, ancf*the. Naga Hills is generally well define^. In point of 
, size, the’three districts are about equal, the Cossyah and Jynteeah 
Hills being rather ttte largest. The policy of the Government has , 
always be^n to keep the Garo Hills out of the, jurisdicttpn«:of the 
regular Courts, and these Courts have never establishes] thejr , 
ju^sdictjon in that district. On the* other hand, the.poliPy Is to 
the Cossyah and Jynteeah Hills #as to bring them undeh the 
"ppfiihary jurisdiction of the Cpurtsj.and this jurisdiction was 
: ‘h actifjn withont inconvenience from 1835 

'.''jj()8|f',)^!the','Qaro^ ^ritif-said. to be wild'aiid’^rbatie«^-j|^s';^ - 
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tbjpi 'GovfienmeiitIn '1869 wfere still endeavouring to reclaim to the 
h»j|?itf : 9^ dyijized life. No such assertion, as far as I am aware, Bo»a 
cd^ld j>e ! ®ade' ^ the Snhabitants of the Cossyah 

Jyntteeah^Hills. *The district is a peaceable one; the Inhabitants 
of it .carry ipn peaceful pursuits? There *a*e within it two* con- — - 

siderable Europaln stations, one of which is the seat of the 
Local .iGpvernUjent of Ass^tfi. There are also many Europeans Markbv, y. 
living in the Cossyah a/id Jynteeah Hills, •most* of them in the 
service of Gdvernment,’but some are sejttlers. The determination, 
therefof!e)J:o exclude U»e* ctfdinary Courts of Law frmm the Garoi 
Hills ^irould depen*d upon coneideratiops having no application 
whatever, •or ^t .l^ast only a very mollified application, to the 
Cossyah and Jynteeah Hills. Moreover, there was a special cause 
which *led*to th« legislation pf 1869 as regards the G%ro Hills. 

There Had been a deoidibn of this Court which, in, effect, decided 
that, the Gcvernnient had been wrong in treating certain portions 
of Hhe Garo.'Hills as , not within the jurisdiction of the ordinary 
Cpurfs of Justice. It was to counteract the result of this decision 
that tiie Act of 1869 was pas.sed. It was in effect an Act passed 
•tj) legalize the quo, But the same Act, when introduced into 

the Cossyath ?nd Jynteeah Hills, instead of Continuing a stale of 
things already itf existence, entirely revolutionized the long-estab" 
lished administration of the district. It threw, back people who 
half be^n lifTng for 35 years under a regular and settled adrainis- 
tratipn,<;PCcording to established laws'into a condition which every 
ojtc.w^uld acknowledge to be only suitaBle to 5 people just emerg- 
ing frotp Ijarbarisip, that is to say, a condition in which all the 
powers* of {Government were centred in the hands of a single 
individuail. This^may hav^ been necessary. I do not.priJSume to 
say thaLit was not so. Bv^t there is nothing in the frame 'of the 
1*|iC;t bfi86^,.or thfi circumstances of the case, 'which would lead 
me tb su{|^Q8e that, simply because this was done in the G 4 ro^ Hills, 
it w%s niftCessarilyantonHed to be done in the Cpssyah awd Jyn- 
tee^h*ih|il|s also. • * . * 

^ did not decide by Act 

the ' Cossyah apd Jynteeah Hills^the juris- 
should be Excluded ;, that it diH 
whrtis'obve^ .that question, but 'that 

, ’ ' ' ' ■■ '*■ -'s- 
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it left the decision of it to the absolute and uncontrolled discre- 
doRA tion of the Lieutenant-Governoi ^ , * 

This bcjng the view that f*t^ke of Act XXII^vof 1869, It be- 
V* comes necessary to consyder whether it falls within legislative 
powers of the Governor-Generaf of India in Councilto delegate 
to the Lieutenant-Governor of Bengal the power Of determining 
Maricbv, 7. whether or no ^ particular district of British India shall remaip 
subject to'lhe jurisdiction of the High Court. 

t < D 

Now, in order to ascertain this, we m^ist go back to that which 
is the root* of the whole matter, the *24* and 25 Vir , c. 104, 
9, which (as we are aH agreecfj alone makes the High, Court 
subject to any legislative control in this country, •and the question 
comes to this When Parliament made the Hi*gh Court pubject 
to this legislative control, did it thcrt>by intend to^^nable the Indun 
Legislative Council to transfer that control to another person, fOr 
did Parliament intend that that controPshouId Ue exercised* by the 

. » t * • * ' 

Legislative Council of India itself ^ ^ 

The argument that such a tran'sfer of authority may take place, 
has been put by at least one of the learned Counsel, who sirgued 
this case for the Crown, on veryliigh grounds. It*is said that the 
legislative powers of the GoV'ernor-General of India* in Council 
mentioned in section 9 of the 24 and 25 Vic., c‘ 164, are those 
legislative powers' which are conferfed by the Councils Act (24 
and 25 Vic., c. 67) , that, except as regards the sevcyi heads 
specifically mentioned in section 22 of the latter Act, the Indian 
Legislature has a power ro-e(|ual with that of I^arliament; that 
there is no restriction as to the mode of legislation?; that the 
power of the Indian ’Legislature to delegate its authirity is no 
more t& be. questioned than the power, of Parli/inient to do the 
same ; ’ and that every possible and imaginable power of Parlia- 
ment not specially excepted in the Councils Act is coiiierred.^ 
Stress^ Was also laid on section 45 of 3 and 4 Will. ly., c. 85, 
which ‘provides* What laws made by the llntiiafli Legislature .shalj 
have the same force as an Act of Parliament. * 

^ This question, although not, ^ I .shall herealter show, devoid of 
authority, has never been discussed at length, as far as I am aware, 
$y a<fly English Ju'dgtis The task of laying down the principles 
which such a high and important question is 4j|;o he deter* 
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mined is an exfrem^ly difficult one, and I approach it with the 

gfigatest diffidence^ But it is nevertheless, one which in the pre- 
sent oaae I am |>ound to attempt.. ! 

, ! Befidfe proceeding to consider the^geqeral question/l will .con- 
sider ah argument which was addressed to^us in order to Show 
that the Courts o 4 *Law have no jurisdiction to enter upon a consid- 
eration of this, question a|,all. It was said that,* if there beany 
limits to' the legislative powers of the Gove/nor-Gtneral in 
Council, the^ are political limits, and not legal ones ; and that the 
question about to consider is a political one vpon which 

CourtsW Law are n 5 t empoweretl to enter. All doubt upon thi^ 
part of the* cafe ^^ay, I think, be cleared up by a consideration 
of the difference*between a sovereign or supreme, and a subordinate 
or restricted, Legislature. No ^ne would contend that the Indian 
Legislature is itself sovereign. It exercises sovereign powers, but 
by delegation only, and ks subordinate to Parliament. This is 
teafie clear .by the ^ and 4* Will*. IV., c. 85, s. 51, which is 
applicable to the present Legislative Council (see 24 and 25iVic., 
c. 67, .s, 2), and which reserves to Parliament the full power 
still to legislat(i for Indian, ^nd' to* control, supervise and prevent 
all proceedings and Acts whatsoe\^r of the (joverflor-General in 
Council.” And it is well known that Parliament does exercise a 
control as regards the affairs H)f India which it does not exercise 
in ^ny* otlfPr dependency of the British Crown. .The Indian 
budget is annually laid before Parliament. Indian questions are 
fr^equently there^ debated on ; and cnquries ajrc * constantly being 
there mijdei)y comipittees and otherwise into the conduct of affairs 
by the* Goverrwnent ^of this coivitry. No^, the reasons why 
Courts of Law cajunot examine the validity of Acts passed by a 
sovereign or supreme Legislature have np application whatsoever 
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to tHe*^cts 9f a subordinate or restricted Legislature. Of course, 


within its’ competency, the Acts of a subordinate or restricted 
Legislature are, to iiserflfe expression of Chancellor.kENT, ^‘bs ab- 
solute* ‘and uncontrollable as laws flowing froin’tbe sovereign 
posyer'” (Kent's Com., p. 448) ; artd I may remark in passing thaj 
thiS' :exyains how it is that the Acts of the Indian Legislature, if 
duly authorised,, come to be equivalent to’AUs of Parliament.* 
But the question* lybether. the. Act is or is not within the corilpe- 
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tcncy of the Legislature, must, as the same learned author points 
Bm out, of necessity fall within the province of Courts of Law. to 
The same principle ^was laid down hy the Supffeine 
•titkQuBftM United Statfs in a case quoted by Chanceiior Kent 

^tpa'ge 453. There the Chief Justice poipts out that^he powers 
of the Legislature are in America (as they art in India) defined 
MmBv, y*. limited by a written Constitution ;i but ”, he proceeds to say, 
** to what purpose is that limitation if those limits may, at any 
time, be passed i The distinction between Government with 
limited and unlimited powers is aboKsRed if those lin4\ts do not 
confine the persons on whom thej^ are imposed, and if Acts pro* 
hibited and Acts allowed are ot equal obligation.. * * 

* * * The theory of every GoVernment^with a 

written Constitution forming the fundamental and paramount iaw 
ol the nation must be that an Act of the Legislature repugnant Jto 
the Constitution is void. If void, it .cannot birfd the CourlCs, and 
oblige them to give it effect, for this would be to overthrow in' fact 
what^was established in theory, and to make that operative in,, law 
which was not law. * * * * * If the Con- 


stitution be superior to an Act of tht Legislature, tke Courts must 
decide between these conflicting rules ; and how can* they close 
their eyes on the Constitution, and see only the law,” In order 
properly to undeVstand these obsei^ations, and to agiply them, to 
the present case, it must be borne in mind that the worefs “ con^ 
stitution ” and canstitutiona’l ”, as here used, dP moan pre- 
cisety the same thing as with us, and the distinction is^moct 
important, as upon its due observance depend the eJcuct fimits of 
the competency of Courts of Law to enquire into' the validity of 
the Act of a subordinate Legislature. The Padi<»ment of England, 
although absolutely sovereign and supreme, is restricted by limits 
which are callSd constitutional ; and we speak of certain^ principles 
of the English^ Constitution as being inviolable. But Parliament, 
being in J:he eye' of the law absolute, can dd that which^a subor^ 
dinate Legislature cannot do. It* can, in the eye of the laW, by its 
own ordinary proceedings, alter 4 he Constitution, The pro^sead- 


sngs, therefore, of Parliament can never be questidfl^d upon dOH'' 
atitufional grounds by Courts of l-aw. The constitutional reWric- 
has, ffx hyp$thesi^ been already *cut away ht pArimount 
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authority before* the question arises. But not so where there is a 
wiittcn Conatitutton issuing from an authority superior to Jthat of 
the Ugisiaturq whose functions vt cjefines. There the constitutional book Sinoh 
restricti^s always operate until the superior authority hUs removed 
them, and *be Courts of Law afe bouod' it give effect to them. 
Moreover-whicb* is most important, as showing that the question 
to be decided is, in the strjct sense of the word,, a legal and not 
a political one — the restrictions here, as in America, texist in a 
written forth, so th^t 'the only question the Court has to determine 
is the ordinary one: .What was the intention of the sovereign 
power*whqn it creat’ed the subordinate Legislature ? I desire it to 
be* fully ahd ?learly understood that I ,treat this as an ordinary 
'question of corfStructipn of an 'Act or Acts of Parliament, and I 
do not inlend t* enter into |ny political considerations, whatso- 

ever. * • ’ . 

I tilso desire»to say that I in no way countenance the doctrine 
*wliieh has heen put^ forward by 'some eminent authorities, but 
which I believe to be now exploded, that Courts of Law can,ques. 
tion the validity of Acts of the Legislature upon general considera- 
tions of religion, morality, natural justice, the so-called social 
contract oT other similar grounds.* 1 have reimdiatied this doctrine • 
already in the* case of the Queen vs. Ameer Khan, 6 B. L. R. 

4§3, and I do so again. WSiere an Act has once been passed 
by*a tegiJlature which is supreme, I consider it lo.be absolutely 
binding* upon Courts of Law. Whtre it is passed by a Legisla- 
l^urp,^ the powqrs of which are limited, it is^not the less binding, 
provided it be not in excess of the powers conferred upon the 
limited Legislsrture. , 1 may seem to somlb persons to be here 
repeating mere ^ruisms, bpt 1 know by experience hqw ifluch one 
is liable to be misunderstood when speaking upon such Subjects 

as ?h«e. . * ’ * 

, Beijg, therefore, of opinion that it is not only Within our 

power, Ilut that it ‘is eud duty, to say whether thp authority given 
to tRe Lieutenant-Governor to -take away the jurisdiction jof tlRs 
Court was validly conferred, I proceed to consider the general and 
important question, whether the Councils Act enable, s the Legisla- 
tive Council of India to transfer to others tlfe powers which ParliS- 
ment jionfeifred upondtself. 
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Now, what is the broad principle, generally appHcaWfti^ ? J;Wes 
■ where an authority is giyen to one person to do acts oft |Jeh4j(of 

another, which authority invokes, personal trust and confid^CO io 
^ tjjg agent, 'and is to be exercised by him in a partieul^tnan«er ?, 

Tag Qkbbm. j idrtutie'd that the aprtt is bound himself, to 

perform the acts for which he is authorized accflyrding to the man- 
Maskot, y. ner indicated ; apd that he cannot transfer to others, the confidence 
reposed i® himself. .No doubt, this principle has been generally 
laid down with reference to dealings' betvifeen private individuals, 
but it appears to me to be equally appliccbl,e to the case^ of public 
functionaries. ' Parliament has said that the tlovernor-Geileral of 
India, together with certaip other specified person^, Moae qualifica- 
tions are mentioned, may make at m'eetings ‘duly.constituted laws- 
for the people of India. To that extent it has ddegatbd its o^Vn 
sovereign authority to the IndiAn Legislature, But, undoftbtedly 
this, delegation * of authority was made in vietv of the special 
qualifications of the persons in'whorfi this power is regosed, and of 
the safeguards which arise from the publicity and deliberation of 
the proceedings of a legislative bpdy which can only transac^ busi- 
ness at meetings duly convened and constituted, pid Parliament, 
intend to be itself the sole judgv of what persons were-thus quali- 
fied, and what safeguards were necessary for that.purpose ; or did 
it intend to leave. to the Legislature# here the power to substitute 
any persons whom they might consider sufficiently ifflll-i^fialiffed, 
and any safeguards which • they might consider sufficiently 
effectual? That is the question we have to decide. ^ .... 

The only ground upon which, as it appears to mg, it-can be 
maintained that the dndian Legislative Council may transfer to 
others the powers' entrusted to itself is the broad and general 
grouni upon iwhich it was placed by the learned Standing Counsel, 
Mr. Kennedy, , who. argued with great force and abiHty t^it'the 
power to., do this is involved in the power to make lawSv It w^s 
pointe’d out that there is a difference between 9 generkl |)Owa tO' 
make laws, and o particular power—fOr example, to grant alwle or 
Kto exe'cute a deed. If I give a m^ a power to execute a deed, apd 
' ,hb transfers that power to some one else, he has done, sbia,etb.ib# 
not authorized by the power which was ' restricted . ^^;*be 
:„TkiB^;,act' of executing a deed. But, w^iere Pariii|^nf|ip',,<i^^^^ 







''U:" 

: 




m 




iHft Queen* 
judgment 
Markbv, y. 


fetfe 4 ' upt»P a Legislature the general power to make laws, the only *877 

(jUestinn can.be; Is the disputed Act a law?* If it is, then it is valid, j^a 

unles^ it falls w^hin some prohibition. I think that this argument BoorSmGH^ 
is sound> and that it must be met if.tjje^ validity of Act XXII. of 
1869 is denied. ^ . * • * 

Now, first, to this Act ^being a law, I am clearly of opinion 
that it is not a taw in the prbper sense of the word. I am at pre- 
sent only speaking of the Act so far as the Cossyah and Jynteeah 
Hills are concerned. As tp those hills, in the view" that I take of 
it, this commands *00* otie to do, or to forbear fron^ doing, any- 
thing. , It is simply a signification that a particular person may, in 
those hills,* either* dg or not do certain things as he likes. That is 
hot a l^w in the ordinary acceptance of the word. 1 will not take 
the definition of law as given by so accurate and precise a writer as 
Austin, since it rtiay perhaps be objected that his views 
caijnot* be applied to British Acts of Parliament. But no one 
wifi* make t&is objection as regards Blackstone, and how do 
we ^nd that Blackstone defines a law? He says a law “it that 
rule of action. which is prescribed by some superior, and which 
the inferior fe bound* -to obey” (Vol. I., p. 38). Tried by 
this test, ^ Act XXII. of 1869 ’is not a * law.* I need not 
here advert to the distinction between substantive and adjective 
law, the ultimate object of bbth being the sanfe; nor do I say 
that aaiongst the multitudinous varieties of meaning which 
have been attrij)uted to the term law, a mere, permission to legis- 
Iftte^coxild neveii be called a law. Any authoritative expression of 
intention might, by some persons under some circumstances, be 
called a la\^. But, wjien a Legislative Council was constituted in 
India distinct fj;om the Jixecutive Council, with power to make 
laws at meetings held foj- the purpose, I think it was clearly in- 
tended to restrict* the Legislative Council to the exercise of func- 
tions wl|ich are properly legislative, that is, to the m*aking of 
jaws which (to use Blackstone's expression) are* rules of* action 
prescribed by a superior to am inferior, or of laws ma 3 e ip fuf- 
the&hc% oL these rules. The English Parliament is not so re- 
It is iiot only a legislative but a paramount^ sovereign 
are not laws* according to Black? 
being authoritative expressions of 
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intention^ they ?night be sometimes so callod. Thh Indlaft 
Rura tive Council cannot, in my opinion, do all that Parlitoent qan 
8601K SiLoa^ do, even where there is no express prohibition. TJhe powers ton- 
T»bQurbn centrated m Parliament, are in India divided between p^Tthe EiJte* 
cutivfe and the Legislative Cbuncils. Executive Council 

alone has the superintendence, direction anrf control of the 
Markbv, y. whole civil and -military government gf the territories and reve- 
nue of Iifdia (3 and 4 Will IV., c. 85, s, 39). The Legisla- 
tive Council has the power of making^ laws only. In England 
also, no doubt, as in India, the executive* functions of Government 
are generally exercised ty a bodily distinct from Parliament, by 
what (in a special sense)ti& called “ the Government but there 
is no impediment to Parliament taking upon"' itself executive 
functions, and the executive authorities are all responsible to 
Parliament for the way m which they eltercise their executive 
powers. Indeed, to some extent, Parliament dees exercise'purely 
executive functions, as, for example, when it fixes tfie amount' of 
the and military forces, or appropriates the public revenues. 
The difference in India is this That the Executive Council and 
the Legislative Council are two co-ordinate and independent 
bodies, each having its own separate functions with which the other 
cannot legally interfere Fur these reasons I ® think that the 
Legislative Council, when it merely' grants permission to another 
person to legislate, does not make a law within the'taeaning of 
the Act from which it derives itS authority. 

I have discussed this question with reference only to the word 
“ laws,’’ Tjie Act of Parliament uses the expression la^Ws and 
regulations.” No relfknce was ^^laced in th,e argumeift on the use 
of the ^ddi,tional word, and I think ^myself that it is merely 
redundant.* , ^ 

But I quit« adhiit that, in order fully to appihciate, the powers 
of the Inflian Legislature, we must not fasten our attcnti^h solely 
upon the meanfug of a single word. We^ must* look to <;}te whole 
/fet, and*gathef from it what wepe the intentions of Parliament 
in this respect. Indeed, we must 4 ook further. In order properly 
4:0 understand the frame and inl;ention of the Councils Act, we 
iBust* consider thc%1iole action ^of Parliament with regj|r<|^tp 
leffiiflation in India from the year down" to the present 
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time. In the year 1833, by the 3 and 4 Will. IV., c. 85, s. 43, >877 

the Governor-General in , Council was * empowered to make 
laws a’nd. regulations. Under thfs A^t there was but .one author- nnnK^s?ij*”u° 
ity in India. “ The Governor-General -^of^ India in Council." 

There was not, as now, a* separate Council for making laws and re* 
gulations. But section 48 jll laws and regulations were to be 
njade at some* meeting of -the Council at which’ the Governor- 
General and at least three ^ of the ordinary* members of Council 
Were assembled; and at which alone the legal member of Council 
(as he wav called) was •entitled to vote. By section *70, the Go- 
vernor-.General in Council was Expressly permitted to authorize' 
the* Governor-6erref<\I alone, to exercise all the powers which 
might J)e exercised by. the Governor-General in Council, except 
the power of making laws and rtgulations. • 

* From this time •nothing occurred, as far as \ am aware, to 
affect fhe constitution of the legislative authority in India, until 

• • • * V 

the* year 1853, when, by the 16 and 17 Vic., c 95, the 
constitution of the Legislative Council was entirely altered by 
the addition of members who did not belong to the Executive 
Council. A distinction* between the legislative and executive 
functions oT Government is observable in the Act of Will. 

IV,, but this Act puts the distinctions upon much clearer 
ground. It puts those functiolPis into the hands* of two separate 
bodTes. \Ov\^g to the power which the Executive Government 
has over the appointment of members, and for other reasons, its in- 
flueure in the Legislative Council is .still supreme. But the change 
in the censtntution •of the Legislative Council introduced by this 
Act is nevertheless of. importance's emphasizing the distinction 
between legislative and executive functions. There ds also no 
doubt that henceforth a conflict of opinion between the Executive 
■ and Legislative Councils was, theoretically at any rate, no longer 
impossible. ^ , 

. In the next ^eal:. Parliament, by the 17*^ and iS' Vic.,^ 
c. 77, * granted to the Executive Council power to takes, any 
district under its own immediate luthority, and to give all neces., 
sary directions respecting the administration of such districts, or^ 
othei'wise to provide for the s^dministration thereof : provided 
always that no law or regdlation should be altered, except by law 
(.Criminal] C. I,. R. 14 
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made by the Legislative Council. This power to issue orders an( 

BuT* directions is, no doubt, "to some extentia legislative power, and'tht 
Act show,s bow very cautiously * provision was /Hade Patlk- 

®- raent for a change in tire* legfislative machinery in /ndi^. It is to 
Tk«Oubbn. • , j 

— be observed also that this very limited* power is conferred, not 

Legislative Council, buf upon the ^ecutive— a pecu- 
Mabkbv, y. liarity which, as* we shall see, is preserved through* all the Acts, of 
Parliament relating to this subject. ^ ' 

The next Act is the Councils Act. That Act re-confers the 
general power of making liws and ‘regutati^ns for th^ whole of 
India upon a Legislative* Council somewhat differently constituted 
from what it had been fireviousl^, but which •to be quite distinct 
from the Executive Council The Act provides how the mepibersof 
the Legislative Council are to, b^ appointed ; 'how they are to 
resign their cfffices ; and, for the validity of Acts, notwithstand- 
ing certain defects in the constitu^tion of the Council, it declares 
that the power of making laws shall be exe^rcised by the Council 
onlf at meetings duly constituted in the manner directed by the 
Act; it provides how meetings of the Council are to be convened 
and adjourned, and how rules for the conduct of “business are to 
be made , and one important rule for the conduct of business is, by 
section 19, laid down by Parliament itself. It 'is also remarkable 
that the Indian /legislature does not exercise absolute control over 
the rules for the conduct of its own business, nor any Control 
over its own adjqm'nments ; the first is partly, aud the second en- 
tirely, under the ccmtrol of the Executive Goveriment. Th^ Act 
also confers a somewhat more restricted, but still, as Par «Ps it goes, 
general, legislative authority Upon local Councils in Madras and 
Bombay., • Then, dealing with the suoject of ta change in the 
legislative machinery, the Act empowers the Governor-General 
in Council, ^hat is, the Executive Council, by procjaupilition to 


establish loc^l Legislative Councils in other parts of 'India, each 
^of wlii(;h woijM possess, in regard to its •owfi particufeir district, 
a general power to make laws 'similar to that possessed* by the 
f local Councils established by tlie Act. Thus we find provision 


in the Act for the establishment and constitution of, and* the 
conduct of businc.ss by, three .Legislative Councils. We* also 
^nd power to create new local Councfls given to tlii« Executive ; 
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4nd it is also provided how these local Councils are to be consti- 
tuted, aild how they are tp conduct thefr business. As to any 
other ‘chJUigfts the legislativ? ta^chinery, the Act Js wholly 

silent. ^ . 

• * • • 

The next Act is the 33 Vic., c. 3' expressly passed to make 
better provision ^or ordinary l^ws in certain parts of India. It 
w^Ls found, no ‘doubt, that -the machinery of even* a local Legis- 
lature Was too Cumbrous^ for certain outlying districts, and this Act 
accordingly enables the Executive Government, under certain 
special resitrictions, to make tegulations (the word “laws^^ is not 
used) ip a particular manner wfthout any resort to the Legisla- 
tive* Council. But^tbis can ^only be.dofle in those parts of India 
to whicjh the Secretary of State in Council shall declare the 
provisions of th^ Act applicable. ^ In short, the Act presides a 
ve^y special and guafded method of doing that which it is now 


said^ that the Infiian Legishture may do without limit or 
. resftittion. • • 
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JVe see, therefore, that these Acts of Parliament now 4 iere 
confer itny express power upon the Indian Legislature to change 
the machinery ^f legislution in India, but they do confer that 
power subject- to important restrictions upon the Executive 
Government. Now, Parliament, in conferring this power upon 
the. Executive Government, n^essarily proceeded upon one of 
two^iewg. Cither it considered that the Indian Legislature had 
power to change, the machinery of legislation in^India, or it con- 
sidered that it h^id no such power. In other swords, Parliament, 
wheJi thece Acts wei^ passed, either considered that it was making 
the sole and only provisions which‘existed for changing the legis- 
lative machinery India, or it considered that it was*conferring 
powers which need only* be resorted to when the Executive 
Governnient could not obtain the powers which it required from 
the • Legislitive Council. ^ 1 have come to the conclusion upon 
reading these Acts of F^arliament that Parliament cflnsidergd itself^ 
to be making the only provisions which existed for changing 
the machineny of legislation otherwise than by an Act passed, 
by itself. 'In the first place, whatever theoretical difficulty might ^ 
be imagined as arising out of a .conflict between the Execufjve 
and Legislative Councils, I*do not think that any one ever seri- 
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**77 ously contemplated that any such difficulty could occur. The 

Buka existence of the Legislative Council secures publicity and deli* 

beration ip - regard to the legi^Iafive action of G(ifvernra$nt.' But 
the actual power of, Gjovernment still remains for all ‘ practical 
— purposes with the Executive. I do not r think, for example, that 
Parliament passed such an Act ,as the 33 c. 3, merely 

Markby; y, view of such a contingency as a conflict between the Execu- 
tive and the Legislative Councils. In^ the next place, though it is 
not impossible, I think it unlikely that: powers to make funda- 
mental changes in the constitution *woul'd have beea-i, placed by 
Parliament simultaneously in the hands of two co-ordinstte and 
independent bodies. In* case of these two .botiies working Har- 
moniously, such a double power would be useless. In ,case of 
their w6rking inharmoniously, s\ich* a double po*{Ver would, a^ it 
seems to me, M)e objectionable. The very*' fact, therefore, that 
Parliament be.stowed this power 90 the Exei'utive^ Governn|ent 
of India, seems to me to show that it did not already exist in* the 
Legislature. But, after all, what is most important, I cannot re- 
concile the language of these A^cts of Parliament with th^ exist- 
ence of the power now claimed for th^ Legislafcive Council of 
India. We must consider what the nature of the claim really 
is. It is nothing less than this : That the' constitution of India, as 
created by Parliament in these Statutes, is a merel^V provisional 
one ; that all the directions ^as to the mode of exercisiwg legis- 
lative authority ajrer only to remain in force and* effect so long as 
the Legislature may*choose that they should do so*; that the sepa- 
ration which these Statutes make between thb exercfse *of legis- 
lative ^nd executive functions rfiay be nullified; and all the powers 
nowh^ld^by the Legislature may be re-transferi^ed to any execu- 
tive officer it may selSct, whenever k pleases to do so. ^ The 
Legislature may. indeed, still continue to exist, buPijt mSy abro- 
gate "all its flections by transferring th^ to some onJe else/ I 
*do nottso re^id these Acts of Parliament. \ think that parlia- 
ment intended the provisions which it made for the exercise of 
legislative power in India to be permanent until altered by itself, 
g^nd that •it did npt, intend to give the Indian Legislature power 
to i^epeal them. It may be th^ there is not much in Ind 4 to 
ywh|ch the term constitution '' can ht properly y^pplied; But 
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there is something. The laws must now be made publicly and '877 

with deliberation. I, do not think this pnovision either worthless Bura 

or unimportant^ and its worth anJ importance is greatly increased ^<,0^ 
by the ’fact that it is the only protection which exists in this 
country against hasty ,and arUitrary legi^slation. The Ccmnsel — 
for the Crown argue that this protection may be swept away by 
yie Indian Legislature, and its powers of legislation placed in Markbv, J. 
the hands of a singla individual. I do ‘not think 90. I think 
this proteclion was 'pr^vicled by Parliament for the people of 
India, aiy} that it is ofliy under the express authority of Parlia- 
ment [tself that they can be deprtved of it,. 

. ’ Moreover^ ifc ive consider at one view the Acts of Parliament 
which^ have been passed duriilg the last forty years, we cannot 
help seeing thnt there has Ijeen a considerable conflict of prin- 
ciples in dealing w«ith* Indian legislation. At one time there was 
an attempt to {llace the legislative authority for the whole of 
’ Iifdia in a Single Cc^uncil. this Authority has been in part decen- 
tralized by the establishment of local Councils and, fronj time 
to time, in respect of certain districts, the legislative authority, 

•a^ter having ^een onge separated from the executive, has been, 
under th?' express authority of* Parliament, agtiin confounded 
with it, and aM powers without distinction have been again placed 
in the hands of the Executive Government, where they originally 
residecl- f* believe that there is no doubt what th^ origin of this 
conflict and of these changes w^s. Whilst it was considered 
/li^sirable to ^ecure for the people o*f Indm fliat the functions of 
Legislation should be separated from the other functions of 
Govefnraent, and should be performed with* publicity and delibera- 
tion, it was found impossible that this should be done \Jf a single 
Council, or even, entirely so, by a genejral Council witTi th\; assist- 
ance\of tieveraP local Councils. Parliament •has# therefore, from 
time tq; time, relieved these bodies from the pressure of an ex- 
. trem<2 rflifficulty.* We* even know that, to a^Sid the slow and 
tedfotis method of regular legislation, the exedutive *authorittes 
did, in former times, assumi: the power to legislate otherwise 
than in the regular manner for pertain districts of India. This was 
done to a large extent in the Non-Regiflafion Provinces# BiJL 
in the whole course of the controversy which has thus arisen, and 
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the pressure thus felt, I have never seen the claim distinctly 

Bura put forward, that the right to change the legislative machinery 

B^k^$ingh° India was included within \he general powe^^to .make 4 $ws> 

- J* and was one which Parliament has entrusted to the discretion 
The Queen . , . ® ' 

— of Indian Legislative Councils. ‘As far I am aware, this easy 

yud^nt simple solution of the difficulty, namely, t*kat these bodies 

Mareby, y. have the general power to transfer tpeir legislative authority t^ 

others, has neveV before been asserted ;• and no direct attempt 

to change the machinery of legislation ^in’ India by Vny Indian 

Legislative Ceuncil has ever yet been madfc. * ^ 

• Upon the whole, therefore, it •'seems to me that the fair and 

reasouable conclusion is Vhis : That Parliament *has provided for. 
the exercise of the legislative authority in India by certain 
Councils ^ at meetings duly constituted; further that, if aOT 

, , , f * 

change in the legislative machinery is neceSsavy, Parliament ha^j 
provided how and by whom that change is to be made ; th‘at the 
power to make this change is ‘vested by P^irliamenfdn the Bxfe- 
cutive ^Government alone, no such power being vested in ^ny 
of the Legislative Councils. These arrangements for the exercise 
of legislative authority and for the changes, in legislative machin- ^ 
ery depend up'on five Acts Of Parliament, the j and 4 Will. 

IV., c. 85, the 16 and ry Vic., c. 95, the fy and 18 Vic., 

c. yy, the 24 and* 25 Vic., c. 6y, <lnd the 33 Vic., cf 3. The 
Indian Legislature is expressly forbidden to make any^^law^ which 
shall repeal or in apy way affect the provisions ^of any one of 
these five Acts. F^ouf of tliese Acts are expressljj named in the* 
prohibitions — one in the first head of prohibition, »nd**three 
in the second. The Remaining one is incliyled ill the general 
prohibitiofi contained in the sixth head. I^i tl^e view that I 
take, th^ In*dian Legislature cannot chang/? the legislative machin- 
ery in India withoftt affecting the provisions of these A«ts of 
Parliamenf which created that machinery ; and if it does 'jn any* 
way affect them, tVn, ex consensu omnium^ its ^ts^are void. # . 

• On bofh grounds, therefore, both because Act XXII. of 1869 
is, as regards the Cossyah and J;fnteeah Hills, not a law,, and 
because, if it is a law, it is one lyhich the Legislative Council of’ 
f^ia is expressly ptolfibited from ^making, I should hold 

[$>0 fir 'void; • 
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I have dealt with this case upon the broad grounds upon which 


Mr, Kennedy put it. He^boldly claimed for the Indian Legis- 
lative* Council of India the power to transfer itij legislative 
functions , to the Lieutenant-Governor tof Bengal. Indeed, as I 
understood him, the only restn"ction lie would admit was’ that 
the Legislative Council could pot destroy its own power to legis- 
kte, though F see no reason why he should Stop there. The 
Advocate-General did ^ not, I think, go quite so far. But in my 
opinion there is no narrower question which can be substituted 
for tl^e Jwoad and^ ge'UeraF question which the lear'ned Counsel 
put, and which I have considered. There are no words in th’e 
•Acts of Parlianteiit upon. which legislative authority could be 
made,transferat)le in one class of cases, and not in others. Of 


Buha 

Hangshh and 
bootc 61 N 0 H 

•v 

The Queen. 
Judgment 
Markby, y, 


course^ I do nSt tor a moment suggest that every time discretion 
i» entrusted to others, there is a transfer of legislative authority. 
^ Every Act of th(? Legislature abounds with examples of discre- 
tion entrusted to the Judicial and Executive Officers of Govern- 


ment, the legality of which no one would think of questioning 
And there may be particular cases in which it would be a matter 
•of consideratfle difficiflty to say whether or no the discretion 
conferred was of the legislative kind. When the difficulty arises 
we must deal with it. Rut in the present case we have not to cope 
w^th tjiis difficulty. By the express words of 24 hnd 25 Vic., c. 104, 
s. 9, is only by legislation that the jurisdiction ’of this Court 
can be taken away. Whoever, therefore, takes away the jurisdic- 
tioin of this tCourt must exercise legislative authority for the 
purpo^^. *l have* stated my reasons in an earlier part of this 
judgment for ’holding that it was wholly by the Lieutenant- 
Governor, and a^ot in any sense or to any extent by tHe Indian 
Legislative Council, that the jurisdicti.o» of the High Court was 
assumed ^ to •be taken away. The broad and general question 
seems to me, therefore, necessarily to arise — Can tlie^ Legis- 
.lature *confer ifpoit the Lieutenant-Governor* this legislative 
powet? • V • • 


how come to a decision Vhich, as it appears to me, strongly 
fortifies ; the conclusion I have. come to as to the powers of the 
Ihdiakl Legislature. Indeed, it is a decision which I rely upon far 
than on ray pwn Reasoning, and which we must overrule if 
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1877 we are to adopt the construction of the Councils Act contended fot* 

by the Crown. “ , . * 

*B6ok*s"n*g*h ^^ 5 ® a suit was^bfought in the latej Supreme Court 

against a servant of the. Commissioners for the Improvement 
The Queen. . ' ' # . . ^ ^ 

— of the Town of Calcutta fhr the illegal seizure of a buggy. The 

justified the seizure lender Act xVl. of 1847 and 
Maekbv, J. certain rules which the Commissioners bad made under thal: 

Act, alleging tliat Ihe plaintiff had 'not paid the carriage- 
tax assessed upon him by the Commissioners. The plaintiff 
demurred to' the plea, raising a questibn'’ as to the legality" of these 
rules, The first judgment was 8elivered by the^Chief Justice, 
Sir Lawrence Peel, as the judgment of himsdf and Sir James 
COLVJLE. On that occasion the (iourt intimated a strong opinion 
that, if these rules varied the law,' they were void, notwithstand- 
ing that they were made under the express authority of an Art 
of the Legislature. When, after an amendment of the pleadings, 
the same question again arose, Sir LawrenC'E Peel gave the jbint 
judgment of himself. Sir JAMES COLVILE, and Sir ARTHUR BULI/ER. 

I have referred to the Registrar’s book, and this shows (Which 
the report in Taylor and Bell does not) how the Court was 
constituted on the two occasions on which the case was before 


it. The important passage is the first paragraph" in the second 
judgment, and is to be found aP**page 479 of the Report in 
Taylor and Bell. Ihe learned Judges, though they express great 
doubts whether the rules in that particular case were legal and 
binding, do not fincVly decide that point ; but they do clearly 
and unmistakably lay down as a general principle of 'law appli- 
cable to India, that' any substantial delegation of legislative 
authority b^ the Legislature of this country is void. The actual 
order made was a second permission to^^ the defendant to amend 
his plea upon 'payment of costs. The second amendment was 
made;^but I cannot find that the case went any further, and pro- 
bably if was compromised. The Act itself vfas Shortly afterwards 
repealed. * ^ . 

JThe case was very fully argued 5 n two occasions ; the defendant ’ 
Wing repgesented by the Advocate-General and the iStafidih^ 
qoun^l, and it is in all respects ai\ authority which Seems entitled 
very greatest weight, * ; 'y.'x 
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’;. I am also disposed to think that, if the/American reports were 1877 

at^lable to us, we should |ind some authority there on this part bvha 

of the ca^, ;■ Thjire are several dbctsipns of the America Courts Boo^SmoH* 

referred to itf a note to Kent’s CommiL p. 504. One cannot be *• 

. . . , • . ‘ , t ThbQokeh. 

quite surCj without seeing the reports tn exlenso, hovi iat these — 

decisions go ; buff they seem tq me to support the view that Aft y**^"**- 

XXIL of 1869* is, as regards the Cossyah and ‘ Jfynteeah Hills, Markbv, 7. 

not a law. ‘ • 

* • • 

It was asked in the course of the argument what was to be 
done in ^e case of •emei^ency, and whether the* Legislature 
might 40t do that which was necessary -to meet an emergency ?* 

g ' ji ® 

And assuming thcf answer to this questibn to be that the Legis- 
lature qiight do what was necessary, it was then argued that the 
Court could not^enquire whether, the emergency existed ‘or not 
foa of this the LegiSlatVe was the sole Judge. -In fact, whilst 
askjng*us to disfaiss all political considerations, the learned 
Coifri^el asksr us to <iecide this case on the ground of political 
necessity. But we have nothing to do with any such question 
at all. ‘Upon an emergency in which danger to life and property 
is involved, tlfe law, as it stands, and without any alteration, 
gives increased and exceptional powers to the Executive. In ex- 
treme cases the Executive may suspend the operation of all laws j 
but J[ am not ^ aware that such Emergencies in anj^ way affect the 
powers ^f fhe Legislature ; certainly not unless the • Legislature 
were actually overawed. . 

• wLastly, it was said that, whether the Indian Legislative Council 
can or eanftot lawfully delegate the power to make laws, it had 
done so for a long series of years, and a long list of Afts passed 
between. 1845 aryl 1868 has been handed in to us, ail of which, 
it is said, must be treated as instances of'delegation of legislative 
aUtfaWity if -Aft iXII. of' 1869 be so treated. It wis then argued 
that I^arliiiment must have known what the Legislature 0^ this 
county had been dbin| ; and, had it not approved what was ‘done, 
would havq^uded language which would have placed the illegality 
of ithfjse pf^fsedihgs beyond all possible doubt. 1 have some diiS-, 
cul^ ; in dtiilling witli an. argnmeat ba^ed u^on an assu|aption of 
fatit;.£iti':avJ!nStter. of;^^ kind.,s: I imagine, that Parliament, When 
legfislii^lg f^r de'ji^p^ivt mainly upon' such informatmn 

c. l. r. 15. 
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as may be imparted to it by the Secretary bf State^ or by indivi. 


ISSa dual members who havd a special acqjiaintance with thi;? iCbuhftfy. 

positbn is, in fact, substantially the same^im this as tti all 
other cases where the subject of legislation is not one of wery^day 
experience, If the information thus ob 4 :ained were not found to 
sufficient, special inquiries wo^uld then bO directed. Whether, 
VWiwww, y., in the particular case under consideration, Parliament did reiUy 
arrive at*’ a knowlecfge of the particular’^ prpVlsioris in therse A£ts 
which are now relied on I am at a loss how to determine. I 
cannot, ho^frever, think that we need •entef upon this inquiry. For, 
even if we presume knowledge,* still, to infer ratification from 
silence would lead to consequences which seem'tb me inadmissible. 
Upon one particular point Parliament expressly refers to the prac- 
tice here, and, no doubt, therefore ^was so far acquainted ^^witli* it, 
In section 25 of the Councils Aft it is recited that doubts horve 
arisen as to the power to make^ law^ for the N^on-Regulation Prq- 
.vinces, otherwise than at regular meetings of the Legislative 
CouVicil in conformity with the 3 and 4 Will. IV., c. 85. 0 The 
section then goes on to give validity to laws that had notljeen so 
made. But it has never been contended fhat this Recital and this 
ratification have legalized the previous practice. On the contrary, 
the accepted view has, I believe, always been that the previous 
practice was put'an end to by this very Aft. Speakiij^ of Jhis^very 
practice in* a Minute recorded in 1868, Sir Henry Maine says; 
“ This system, o( which the legality had long boen doubted^ was 
destroyed by the hidian Councils Aft. No legislative authority 
now exists in India which is not derived from’this Stltutfc,^’ But, 
if the argument of tacit recognition, which 1 am now considering,, 
be correc|,1iow is it possible to escape ‘the conclusion th^t all the 
vague powers, halt legislative, half executive^ previously ^exer- 
cised in the ^on-ReguIation Provinces, are valid* aB 4 subsiding 
powars? The^ argument seems here to ^ stand on its V strongest 
ground., ,* ^ * * ’ ,-r' ' 

^or do the Ads contained fn the list which wa$ handed in 
,^i;>ear to me to afford (as was asserted) so many'! cleiar and uadis* 
^uted instances of transfer • of legislative authority, I lahst 
myself ,'R|:aihst ' being dsaWn into a^ final, efpr^Si^'ivjaf 
as 'to the^ <mnstcuction of,<Afil;‘s' ' whjioh •.arei^i^bt.'ii^roparljr 
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before us. I mu^st also observe that the argument only extends 
to Ants passed prior to th^ Councils Act.* It is not, and^ could 
not Jbd, c^ntend)^. that the Indian Legislature can have increased 
its own powers ^y any recent usurpation.^ This gets rid of the 
two Acts most relied on, tiiamely, *Act XXIII. of i86i, section 39, ~- 

and Act XXV! of 1861, section^ 445. Neither of these Acts had 
bgen passed when the Councils Act received the Royal assent, 
though probably they were passed before thfe Councils Act came 
into operation. 1 may a^so observe that these sections only 
confer povjprs on the Executive Government to extend •the Acts to 
Non-Rggulation Provinces. But* we know that as to these dis- 
tricls certain exceptio,nal notions were at that time held which are 
now exploded. Xs to those Acts* which were passed prior to the 
Councils Act befoming law, Act VIII. of 1859, section 3S5, and 
Act XIV. of 1859, sfectlon 24, also relate only to JMon-Regulation 
Provinces. Act Vlf. of 1845 empowers the Local Govern- 
medt*to make rules rtspecting the levying of water-rates and so 
forth, for, canals which had been constructed at the expense of 
Govermnent Act XXXV. of 1850 and Act XXXVI. of 1857 
give to the Ldcal Govarnment powers which are not legislative, 
but may be judicial. Act XVIIl. of* 1853 seems to me merely t© 
give power to fix the limits of cantonments. Act XVII. of 1854 
reserve? to the Governor-General in Council lowers which be 
would hiive had without this reservation. Act XXII. of 1855, 

Act X^. of 185$, Act XXIV. of 1859, and Act^ V. of 1861 are 
inor* difficult to. construe. It would certainl}» have been safer to 
treat them is what ‘are called General Clauses Acts, and for the 
Legislature in each case to have sanctioned their extension. Bat 
I may observe ^nerally .as to the provisions which* ^these and 
man^ other Acts contain. for the making of rules by the Execu- 
tive Qevernmetit in conformity with the Act, that we have the 
very high*’ authority of the Judges who decided the^ case of fiddle 
vs, Tarriny Churn Banhrjee, that the power to make such rufes majr 
be largely, ijpnferred without any delegation of legislative a.uthor- 
ity. i Ax:t. XX®i of 1857 does ?iot seem to me to confer any 
legfslatjve; powers at all. Act XXIX. of 1858 was .passed to 
niee't K eroefgenciy durjng the Mutiny, and ought itot, f 

think, .take^^ Act XIII. pf 1859, section 5, 
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1% and Act IX. of i860, section 9, afe, in my opinion) of very doubt* 

ful validity. I am not iure that they fpive ever been acted upon. 

'sSwifstNM* It is by no .means easy to asiqertaln this, for it iSjpne of the pecu- 

„ *■ liar results of this method, of legislation that there is a« inform- 

' ation upon the subject contained in the Statute Eook. But this I 
j validity oi* these provisions 

liAWBVi y. questioned. Upon the whole, the list of Acts, prior to the passing 
of the Councils Act, does not seem to^ me to show ^ny clear prac. 
tice of transferring legislative authority .which Parliament can be 
said to have'known and recognized. ' ' ’ ^ ^ 

Before leaving this list I must observe that it contains ^ num- 
ber of Acts which were ‘evidently inserted under an entire mis* 
conception as to the nature of the difficulty which the .Crown 
has to meet in establishing a flaiin now put forward on behalf 
of the Indian Legislature. It has never be6n doubted that the 
Legislature may confer discretion^ of the m6st extensive l^ind 
upon the Executive Officers of Government. I have alfekdy 
adverted to this, and, but for the misconception which this list, dis- 
closes, I should not have thought it necessary to advert to it 
again. But it cannot be too clearly understood that' no one denies 
that the Indian Legislature may entrust to the Executive Officers 
of Government power, for example, to regulate public processions, 
and to keep ordfcr in places of pulilic resort. And the insertion 
of this provision (Act XIII. of 1856, section 77) in athe list 
handed up only shows how entirely the question before us may 
be misunderstood. -No one would think of challenging such ‘a 
provision as this, as being beyond the powers of the Indiatf Legis- 
lature. If my view of the ‘law threw <any doubt upon the 
power of the Indian Legislature to pass such an Act as this, I 
should abandon it at cmce. But surely it is not necessary to 
insist at length upon the difference between ther delegation of 
a po\yer to keep order in the public streets and the delegation 
of a power to abolish all the existing Courts *of Justice in a large 
aistrigt, and to substitute such new ones as the may 

(Jeem advisable All that can be s*aid is, that there ‘may be a diffi- 
culty in gome cases in saying- whether the Act ambunts to a 
Ijransfer of legislative power. There would be precisely the n^e 
difficulty in drawing an exact line betv?een the fuimiiOQil, of the , 
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Legislative and* the functi9ns of the Executive Council— between >877 

the powe,f|i Which Judges j^Ossess to make rules of procedure and Bura 
the. power whj^h they do not poSsess to make rules of substan- bookXngh 
tive law’,* But this does not prove tha^ these distincti’ons do not 
exist, or that tljipy are ,not to We observed. We are, as I* have — 

already pointed "Jut, not now called upon to deal with difficulties 
pf this kind. 'If* we are pver called upon to do so, I do not MARXBv.y. 
doubt that the utmost endeavour will be made to avoid imped- 
ing the useful action of ^th*e Legislature. I say with confidence 
that this^ourt (the only* one of which I have a right to speak) 
has a^ays shown fhe greatest *care and circumspection in ques- 
tidning thb v^i^ty^ of Acts passed by the Indian Legislature. 

On the present 'occasion it has Been pressed very strongly that the 
views of the law which I takq would lead to the most disastrous 
consequences. Nothing has been adduced in .support of this 
statenfent, which 'appears to me quite unfounded. I would gladly 
*haVe refrained from, expressing *any opinion upon these Acts 
at qjl, but not being able to do so, I am compelled to admit that 
there •are some provisions in some of the Acts passed by the 
JLegislative Council, the legality of which, upon the view of the 
law to whfch I adhere, may be doubtful. But I say distinctly that 
there is no groitnd whatever for the sweeping assertion which has 
been made that, on this view >iif the law, a very large proportion of 
these .^cts fhust be at once pronounced to be illegal. .No such con- 
sequences followed from the decision of Biddle vs. Tarriny Churn 
Baperjee, and giy decision goes no further. .The only proposition 
of law* which I lay down is, that the Legislative Council of India 
cannof confer Xny power to legislate upon ‘the Lieutenant-Gover- 
nor of Bengal. , . . * 

V a 

• ki my opinion, our jurisdiction in the Cossyah and Jynteeah 
Hills IS pow the same as it was before the notification was issued 
by the tieutenant-Governor, and we ought therefore to s,end for 
the isepord of this case in order. to see whether tke appeal should 
be admitted. 


KsMp'j y.ifr • • 

' ' ' . ' ' • 

'I in the judgmbnt of Mr* Justice Markby, 


» Kmr.y. 
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[criminal, RCVISIONAL JURlSt)ICTl6N.] 

« 

In the matter of UMBICA PROSHAD . . *• , Petitioner. 

Sfii , ' ' , 

' ' Section 9f fyi^inal Procedure-^Ohject qf Ch^^ter XXXVIIL 

The object d Chapter XXXVII!.) Code d Criminal ftocedure^ k the prevent 

not the puinshment, of crime. When a charge. o( a specific oiiettce is under 
tqial, proceedings under Chapter XXXV 1 1 1« should not be ihstituted, 

Juggut Ckunder Ckuckerbuffy (I, L. R., 2 Cal,, uo) |ol|0wdd. • 

* # * 

• 4 

A HIS was an application to tjie High foort, a? a Court ol Re- 
vision, to set aside the orders passed by the* Magistrate of Shaha- 
bad on appeal, confirming the order of a Deputy'Magistrate, whiph _ 
required security for good behaviour from the petitioner ufidet 
section 505, Code of Criminal Procedure. < 

c 

Mr. H. E, Mendies ‘Qihoo Mohesh^Chunder^Choieihry iot 
Petitioner. 

The facts of this case are sufficiently set forth in the judgment 
of the High Court (1), which was delivered by 

MACPHm- MACPHERSON, J. .-7- 

son, y. , • 

The state of things disclosed by the records vraich^are before 

us is, to say the least of it,^ very remarkalile, The Deputy 
Magistrate of Arrah has, under section 505 of the Criminal 
Procedure •Code, directed the petitioner, Umbica^Proshad Singh, 
to furnish “ security of Rs. 20,000, in four sureties of Rs.^^iWO 
each, to ‘be of good behaviour for the preriod of one'jr«ir; in 
defaulf. to be imprisoned for the same perkxj, tlys first two months 
simply, and tht remaining ten sqonths rigorously." Pn«tp*'this 
order ’the petitioner appealed the Magistrate, b«t without 
sdccess. We are now asked, in the exercise of this Court's 
powers of Revision, &;c^ to set aside this order. 

0) 



AS A COtfnT Of REVISION. 


The Dejpiuty MAfiatinIe ia his judgment states that ii *ia 
proved ithit the peiitioBer ¥ is the^soa ofSantibiks Siegk a rieh 
, zemindM in M^Jje Di^rict of'Shahabad, residing .in Moasah 
Chowgaittj: ||^ hbth father and son a»e known to be among the 
Chowgsdh Biahooe, a famUy well known i*n this district.” 

One Bisheshur was arrested on a charge of rcdibery in the 
beginning of and on the i6th January 1876 made certain 

statements to the Magistrate admitting his Saving been'concerned 
in a datoiity th the Mcsiuiferpore and Hajipore road in March 
18173, ^and also in several dther dacoities. Six months afterwards 
this Bisheshur, having been in jail ail the time, on the loth 
.of July made a*fur.ther statement befoVe the Magistrate, and in 
that he, for the first time, mentioned the name of the petitioner 
(Umbica ProshSd Singh), alleging that on a certain occasion, 
some three or four years previously, he had* received stiden 
.g<iods! ^ ^ 

’Upon this statement being made, the petitioner was arrested 
and charged before the Deputy Magistrate .with having received 
stoled goods. At first he was kept in prison, bail being refused. 
•But, on an Epplicaticm being made to the High Court, it was 
ordered that- he should be released on giving suitable bail. 
This order was made on the loth of .\ugust. It reached the 
Dj^stri^t M^istrate on the tath, and was communicated to the 
Deput}» Magistrate by an order of that date, "nie petiiioner 
was then released on bail. But, before the petitioner could reach 
hi» house, the*police, on the 15th of August made a report that 
he wto of bad repute, &c., and the proceedings out of which 
the present application arises thereupon commenced. These pro- 
ceedi%s remained pending till the Deputy Magistrate,* on the 18th 
of November, made the order complained ■of, and witnesses (sixteen 

• * I i ' 

for. 4he prosecution and thirty-five for the defence/ were examined 
Ota threh w four days in August, six days in September, and 
. two dajm in OctoBer.* ' , 

the umt time that’ the order under section 505 was 
|B^ire 13th), 'the Deputy Magistrate committed 

trial at the Sessioos on the 
^tU^nai Pn the trial on the S7th November 

, th 4 pe^jottor :whs lto<}vitted. ' The : Sessions Judge says in his 
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judgment that there was no evidence whatever against the accused 
(Umblca Proshad) save the ^uncorraborate<i statement of the 
approver, pisheshur ; and he adds that he does (fiot belwve that 
Bisbeshur^s statement ijs t/ue, and ^ives his reasons for that^pinion. 

We are particular in referring to the judgment of the Sessions 
Judge, because the Magistrate, in ^dismissing thrf appeal against 
the order under ^'section 505, speaks of the petitionfer having been 
discharged as the Sessions Judge was nOt satisfied with the evU 
dence of Bisheshur, because uncorroborated. This scarcely re^ 
presents accurately what the Judge slid*, fbr Ije not only distrust- 
ed Bisheshur's deposition, because uncorroborated,^ but said that 
he thought the deposition* quite unreliable in. }tJ>elf, and that he 
did not believe it. ^ 

But*the petitioner, who has^beftn tried and acquitted sqfaras 
concerns the orrly specific charge which has *been made aj^ainst 
him, still remains liable to the^ordef that he stfall find four sure- , 
ties in Rs. 5,000 each, or be imprisoned fot a year,' during 'ten 
months of which the imprisonment is to be rigorous. This 
matter not being before us by way of appeal, we d6 not 
discuss the details of the evidence. It is impossible *10 say there is* 
no evidence to support a charge under section 505, though what 
there is, is of the loosest and worst description. And the Deputy 
Magistrate, believing it, and discrediting the thirty-five wit^nes^es 
to character ‘called by the accused, has found as a fact that the 
accused is of evil repute as regards almost every ^)ne of the maU 
ters specified in sectien 505. * 

The Deputy Magistrate says that both father knd son*are'known 
by repute to be notorious than^dars^ or receivers of stolen pro- 
perty, and^to entertain notorious budmashes of the worsts type; 
that both father and son^are in the habit of sending out the bud- 
mashes to distaht parts of the country to commit theft, 8 bc„ and on 
their return to receive the stolen property brought by theib. And 
this disgraceful state of things (he says) is Mund to have* existed 
hr a yery long time. Further, he 'finds that, '' besides evidence of 
a general nature to prove that Umtfica Proshad has a repute which 
extends rather widely^of being ikangidar, there is evidence of a 
iTi^eciflc nature which proves the (iisreputable notoriety the hriUf 
J^yejained in the district and again he* states it k |*0ved ^^that^ 
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at one time the* father of Umbica Proshad invited dacoits to be 
avjenged on a man whom he|bore a grudge/** Finally he says, “ be 
makes the ordgr under section 565 ^ on a consideration pf the above, 
and the*»records of the several cases , of bad livelihood filed in 
evidence in which the i\ames of*Chowgain Baboos figure in’eon^ 
nection with the^ad characters^who have been convicted therein. 

^ One thing*^s very clear, on the face of the Deputy Magistrate's 
judgment, that, if the conduct of the petitioneV has been* for many 
years past such as he fii^ds it was, it says but little for the police 
of the district that Umbida •Proshad has been at lafge so long. 
And itjs to be hoped that, beford acceptisg as true all that was said 
by* the poficemei> .who wert; examined, t?he Deputy Magistrate duly 
considered the improbability of Iheir having ke])t quiet all these 
years had they i^ally known alUhat they now say they knew. 

But it seems to us that the order of the Deputy Magistrate is bad, 
and mflst be quashed, the whole proceeding being a most arbitrary 
*anfl -entirely* wrong yse of tfie po*wers entrusted to Magistrates 
by (Jhapter XXXVIl I, of the Criminal Procedure Code. The c^bject 
of thaU Chapter is the prevention, not the punishment, of crime, and 
V^^ith that object it authorizes Magistrates to take from certain 
persons gobd and sufficient security "for their good behaviour. But 
it is solely for the purpose of securing future good behaviour that sec- 
tion 505 can be used; and any <!ttcm])t to use it fefr the purpose of 
punishing fdr past offences is wrong, and not sanctioned by the law. 

Now, what were the ( ircumstances under wjiich this proceeding 
v^as^instituted apd this order made? throughout the whole time 
from iiVstitwting the charge under section 505 on the 15th of 
August* up to the makipg of the oeder on the i8th of November, 
the petitioner was under pros(;cution on a charge of receiving 
stolen property with a gui^y knowledge. jJn the latter charge he 
had *5^en qnder ‘arrest for some weeks ; and,* baiJ having been 
refused by*the Magistrate, he was released only by the order of 
this .Couft directing dns release on giving sufficient bail.* The 
momeirt that the order for this release on bail was received, the 
proceedings under section 505 were commenced. Now, when the 
accused was being actively pros^ecuted on a substantive charge, 
and he had given bail which the Magistrate* deemed suffieient' 
fiir his appearance when • required, what possible necessity* or 
[Criminal.] C. L r, 
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justification was there for proceedings simultanedusl| under sec^ 
tion 505 ? Such a thing never was^, contemplated by, Chapter 
XXXVni., arid in no way falls*- within the spirit ol that ^Chapter, 
Had the Magistrate, when tlie case at the Sessions broke down and 
the accused was acquitted, dee&ed it necessary to institute pro» 
ceedings then under section 505,^ the case might possibly have 
been different, ' But, on proceedings so institutedi^be petitioner’^ 
position Would h*ave been far better than it was prior to his ac- 
quittal and when the trial on the specific charge of receiving 
was hanging over his head. f * . ^ 

Again, the order made is an ofder not made in any reasonable 
exercise of the large discretion vested in Magistrates by Chapter 
XXXVIII. The Deputy Magistrate says the petitioner is one of 
the Chowgain Baboos”, and is thetson of a wealtli^^ zemindar ; and, 
because he is a man of position and meansj he directs him to fipd 
security in the exceptionally large sum of Rs.^^ 20,000, t\ four 
sureties, each in Rs. 5,000, sentencing him in^ default \o one yekr’s 
imprisonment, of which ten months are to be rigorous. It is^^true 
that, by section 510, the imprisonment maybe rigorous or not as the 
Magistrate may in each case direct. But, cwhere,^ ia. the case of a 
man who has never been convicted of any offence, .the*^ Magistrate 
orders that security shall be given of a description which it must 
necessarily be difficult to find, and ^lirects that, in default of giving 
the security/ the imprisonment shall be rigorous, it a^pem’s to us 
that such an exergse of his discretion is Wholly unreasonable and 
bad, especially when, the Magistrate indicates no rqason why, with 
a view to the prisoner’s future good behaviour/ it is desirable that 
the imprisonment shall be of tho more severe; kind. ‘ 

Alfbgether it is quite clear that thes^ proceedings under section 
505 are entirely mistaken and bad. Jbey either were illegally 
and wrongly 'instituted for the • sole purpose of securing^, at all 
hazards' the punishment of the petitioner, or there wa%ah uttej 
and faftal want of discretion in their institutiorf, and in t|ie order 
!nade^. We think the case falls within the rule act^d u|)otf By the 
Court in the case of Jvggut Chitnder Chuekerhutiy J^. i 

C^l., no^, and that the order, of the Deputy J^^gistyate meat 
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In the ma 

SINGH, 

SiCtion 5J/, Code of Criminal Procedure^Doubifuf possession — Section 5J0— 
Interpretation of decree of Civil Court. 

The d^ubt upon which k Magistrate can act under section 53i,tode of Criminal 
Procetftre, must arise from his inability^o decide on evidence offered by the coh- 
tending parties Is tp Jtheir possession, and not oa a doubt entertained without such 
inquiry, • * • 

A •Magistral^ acting under section 530, cannot interpret the meaning of a 
decree qf a Civil Court. He can determine only the fact of actual posses*sion. 

This was^an application tc^ set ^side two orders of the Magis- 
trate of Moftghyr, paSsed under sections 530 and 531 of the Code of 
Criminal Procedure, It appears that some dispute arose between 
Raja* Leelanund Singh and the Manager under the Court of 
•Wards of^the* Durbungah Estate, regarding possession of certain 
lands, and whether they formed the subject of a decree given 
by Her Majesty^s Privy Council in a suit between these parties, 
Tjje ]^agi|trate of Monghyr thereupon, on the application of 
the Manager, issued a notice on the Raja, calling’ upon him to 
show cause why he should not, undei; section, 531 of the Code 
of •Criminal FVocedure, attach it until the Matter was decided by 
a comjteteftt Civil Court, and finally, on July 4th, he did so attach 
the lands in dispute. • * ^ 

On the 26ih. July the Magistrate recorded that,, “a^s there 
seem^ed to be some doiibt as to which ’party^ was in possession, 
and tffere* seemed to be no adequate means of determining it, this 


TTERJOF RAJA LEELANUND 

bahadoor , . \ . 
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Court took possession, under section 531, Code pf Criminal Pro- 
• 1 * 
cediyre, to prevent a breach of the peace.” , , , 

lie then proceeded to consider the course of litigation ‘in the 
Civil Courts between these parties, the result of which, in his 
dpinidn, showed that the Rajd was not jn jjossessien, and he 
^ccprdih|giy ordered the police to give possession to the Mana- 
;g<>r of the Court of Wards! , 
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Paul (Advocate-General) and Mr. /?. A'. TwidaU foi* the Peti- 
tioner. ' ^ / 

t k. 

The o,rder of the Magistrate under sectioi?"' 531 
and, if it be a JfgaMorder,^the Magistrate was nof compe- 
tent to withdraw it, and to give possession ^|to the Manager 
of the Court of Wards, until the matter was decided by a compe- 
tent Civil Court., The Magistrate was' not competent to review 
the litigation between the parties riclating to the j;itle of the 
parties, and to decide on what he considefed to be the result ^ but 
l^e should have decided only the matter of actu^al possession, which 
the proceedings in execution of the decree of thq Privy Council 
showed to be with the Raja. , " ‘ 


Baboo Annoda Proshad Bane.rjea and BaKoo ^ugdanttnd 
Moohrjea for the Opposite Party. ' • c 

4 

The judgment of the High Court (i) was delivered ‘'by • ^ 
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Jackson, y. JACKSON, J. -— 

Both the orders of the Mg,gistrate in this case rayst be set 
aside : the first, because it was passed without enqjiiry and not un- 
der circumstanccij which would justify such an order. As the 
order was originally made, it purported to proceed upcn the frxt 
that the suit was going on in the High Court. That* is no 
ground for such an 'order. . The Magistrate afterWhrds desires to 
explain it as being justified by a doubt as to where ^ossessioji rest- 
ed. But the Magistrate is not competent to recite,a doubt*. in his 
mind regarding any specific property, and fhereupon immediately 
to attach that property. The doubt musf be the Yesult of his in- 
ability to determine upon the evidence offered by, both parties, .and 
thereupon he may proceed to attach. As to the second order, 
it cleaYJy proceeds upon the Magistrate's interpretation of a deci- 
aion of a Civil. Court. That is no ground for the detefiai, nation 
of thh Magistrate under the section. He is bound to enquire 
ihto possession, and that alone. Both of these orders, therefore, 
^Sre made ifUthoul authority, and must be set aside. 

0) Jackson and McDoneI^, JJ . 
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* [EXTRAORDINARV CRIMINAL ^RI^piCTION.J June 23 

THE Impress vs. mukhun kumar. 

Seciioft 26 3^ Code of Criminal Procedure —Verdict of Jur^—Ditsentieni opinion of 
• Semom Judge— High Court, 

• 

Per CuRiAMi— A very Isvgt* discretionary power is vested in tie High Court 
by sectioR 263 of the Cod 5 of Criminal Procedure. No fixed rules can be laid down, 
for the exercise of#that discretion in every instance ; and the decision in each case 
submitted must depepd upon its own* peculiar circumstances, 

Per^Okmn, C,^,, and Prinsep, J. (Markby, J., contra),— The. rule laid 
down in Qiuen vs, Wazir Mundtil^ 25 W, E., 25, Criminal Rulings, goes too far. 

• Prijsep, J, (Markby, J., contra),— ‘The law does not ^Drevcnt a Sessions 
Jud^e from askii^g" 2 Jury regarding tlje grounds for their verdict, and soch a course 
is desirable in the ends of justice. See Queen vs, Sitstiram Mundul^ 21 W. R., i. 


• t 

T * 

JL HIS was a case tried by Jury in the Sessions Court of 
Burdwan. .The prisoner was charged with the ipurder of his 
brother, and was, acquitted by the unanimous verdict of the Jury. 
The Sessions Judge disagreed with this verdict, and submitted 
the^astf, under section 263 of the Code of Criminal Procedure, for 

the ordels of the High Court, 

• • 

, ^No one appeared for the prisoner. * ^ * 

Thi cajse was originally heard by Markby and PriNSEb, jy. ; 
and, as* they differed in, opinion, it was re-heard by the same Judges 

silting with GAR'yi, C.J. , , ** 

• • 

• • 

'fhe fagts .of Ithis case will sufficiently appear in»the judgments 
(jjdeliv^ed; — ’ 


lilARK^Y, y. ^ Markbit, y, 

■ , . In this case the prisoner’s' brother was murdered in his owft 
house in the night. The only person residwg. with hifh was the, 

's' • 

(») Garth, Markby and pRiNSEP, yy. * 
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prisoner. The prisoner himself, at at} early hour,' gave information 
T^eEmsssof the murder to several persons^ in the village, including 
Mukhun the village-gomashta. The prisoner at hrst said tha,t he did 
know who had comnjitted the murder, but, on coming before 
ftuifmtHf. the gomashla, he charged Hera 'tall (a neighbour) and Ramanath 
MARKBY.y, with having committed it. The same Hera Lalf'states that, on the 
night of the murder, the prisoner came lo his house, and, Standing 
outside,- Called but tiiat he had killed his brother, and asked Hera 
ball to assist him in concealing the bpdy. This is corroborated 
by Hera ball’s two sisters, who were 'in- another houjje four or 
five cubits distant, and. who sa'y they heard what the prisoner 
said. f * 

Upon the evidence as recorded, there is, as it* appears to me, a 
direct contradiction between Hers Lall and th^ gomashta a» to 
whether Hera Lall reported this conversation to the gomashta Im- 
mediately. But the Jury seem to have thought ‘that the gomashta 
said that Hera Lall told him of this conversation afterwaVds, 

Thece is also, in my opinion, considerable improbability that a, man 
who had committed a murder should communicate it ^to a^ neigh- 
bour in the manner described by Hera Lall. It was not unlikely 
that^ the prisoner, if he committed the murder, would ask 

Hera Lall to assist him in disposing of 'the body; but 

he would, in all probability, I '^think, have gone insjde ^the 

house to make this request, and would have taken Care not to be 
overheard. The Juj-y, therefore, had, as far as I j:an see, reason- 
able grounds for disbelieving the story told by Hera# Lall. 

The other evidence in the case consists of the confession of the 
prisoner and the evidence of the lad Denonffth, who says that, on 
the daf preceding the murder, the prisoner borrowed from him 
an axe belonging to his uncle. There Js no doubt that with this 
weapon the murder was committed. No one could have com- 
plained *if, upon the confession thus corroborated, the r Jury had 
convicted the prisoner, but they did not do io. ' They unanimously 
Acquitted him. ' ’ 

The question for me is, whether I am to say the prisoner 1$ 
guilty in the face of this unanimous verdict of the Jury. I 
*hhve. not heard the 'witnesses, and^ cannot judge of their j^eitfean- 
oi>r.* The case, as 1 look at it, is essentially one louche considera- 
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tioft of a Jury, *It depends^ mainly upon whether the prisoner’s 
confession ought to be accepted as true. There can be little doubt Thb Empress 
that, if the Jury* rejected the confession of the prisoner, they did mukhun 
so because they suspected it might h^iVc been made under the 
influence of the police. .With g?eat deference to the opinioh of 
the Chief Justico* I think the Jury had a right to consider Markbv, y* 
whether it was probable .that this confession was due to the 
influence of the police, though there was no direct* evidence of it. 

I think there would be ^reat danger if this view of the matter 
were not^ considered -in* every case. It is certainly not too 
much !o say that the police possess great influence over the* 
prisoners iA th?ir icharge, and that they ♦do sometimes obtain the 
most circumstadtial confessions* which are false. A remarkable 

f . 

case of the kimJ will be found in 7 W. R., Cr., 3, and. I have 
now before me the recorded opinion of a Sessions Judge of 
great Experience,* that witnesses are threatened by the police 
\n • nearly every c^e which is* investigated. If witnesses 
are Jthreatened, there can be little doubt that accused persoiis in 
custody are^ threatened also. I think, therelore, that the Jury have 
a right to accipt ever)% confession coming from persons who have 
been in the* custody of the police wfth caution, ’and with a regard 
to the probability of its having been made under the influence 
of the police; and a Jury is, in my opinion, better qualified than 
1 am to jud|e how far this caution is to be carried, and to deter- 
mine whether a^ confession is to be accepted in.any particular case. 

I. dp not, therefore, feel justified in saying dhat the Jury could 
not rec^onably have arrived upon this evidence at a verdict of 
acquitfal. • , • 

With regard to the ^nty of Judges of this Court in’^'dealing 
with the verdict of a Jury referred under section 263, I agree that' 
the *wrds . of. tfiat section leave the discrefion V)f the Judges 
uncontrolled, and that we cannot lay down any fixed ^ rules 
for .the , exercise •of ♦ discretion according *to one ’5 own 
conscience. At the same time* 1 agree generally with* and ad- 
here to, the observations made by Phkar and Morris, in 21 
W* Kn Cr., 4; by Macpherson and Morris, jy ,, in 20 W. R., Cn, 

73; by Birch, 7,, and myself In 20 W. R., *Cr., 33; by Mac-* 
pHgRSON Md Morris, 77., in 35 W. R., Cr., 25; and by* the 
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High Court of Bombay. No doubt^ these obsfervations cannot 
The Empress amount to more than dn» expression as ^0 how the particular Judges 
Mvkhun thought theif. cMscretion ought tQ be exercised, 

Kumar, guj- dealing, as I am no^y, with a case of a unanimous yerdict of 
yudgment, acquittal, I adopt those observations as my guide; and what they 
Mark^, y, amount to is well expressed by the Bombay High Court, that we 
ought not, as a general rule, to interfere, under section 263, with 
the verdict of k Jury, unless it is perverse and patently wrong. 
Of course, I am here supposing that" the Verdict of Vhe Jury has 
been arrived at legally and properly,, dn.the present case, there 
fs no suggestion of any., impropiiety or illegality in the Verdict 
of the Jury. It seems t<? be impossible to adiyit \he ^supposition 
that the Jury are not fit to perform their difty. They have 
declared unanimously that, in thei/* opinion, ther prisoner is not 
guilty; and I dp not feel justified in saying* that that verdict should 
not be recorded. c 

As regards the power of this dourt to„order a^iew trial M a 
case ^referred under section 263, I do not wish to say anything, 
as I understand that course would not be taken in this case, even 
if the power exists. Nor, as at present advised, am, I prepared t9 
recommend th*at Jilries should* be questioned by the ‘ Judges as 
to the grounds upon which they base their conclusions. 

• • 

Garth, C.f, GarTH, C.J. : — c • * 

* ... 

\fter a careful consideration of this case, I have come to the 
conclusion that, \iotwithsfanding the verdict of the Jury, we 
ought to convict the prisoner of murder. If I,e be gpilty at all, 
there can be no doubt as to tjie quality of^the offence. The de- 
ceased Vas ^barbarously murdered by some one ; and the question, 
if quetitiofi there be, is, whether the pri.soner is the guilty 
man. , • ' . * 

Now, the evidence in the case consists in great measure o( a 
confe.ssion madC by the prisoner himself btlpre.the Magistrate of 
Burdwan^in thcist March last. . , ' 

Fl-om that statement, and from the admitted facts of the case, it 
appears that the prisoner was the jounger brother, and that the two 
fcrothuers lived togethef in one small house. Very near them liyed a 
manmamed Hera 1 all and hi.s two’sisteBs. named* Sarasvatee and 
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Bidhoo, with whom the prisoner stnd his brother seem to have 
caYried on an illicit intercoiJrse. "Jihe deceased^ the elder brother, 
had contorted Vith Sarasvatee, the* elder sister, for several months, 
when h^ left her for the youngest sisfer. Ridhoo, still visiting the 
elder one occasiojpally. The prisoner, then a young man of seven- 
teen or eighteen *years of age, used to consort with the elder sister; 
and this community of * intercourse appears Jo have 'led to 
quarrels betjveen the b^ofher^. 

On Saturday,- the 2^th of February last, both brothers were 
in the^arfy part of ihe’ day* at J;he market; and a dispute arose 
betwetn then^ with reference to some 'pice which the deceased 
had given to the 'prisoner,* and which the latter seems not to 
;have accounted for. According to the prisoner’s statement, he 
was severely s'^ded by his brother for concealing these p'ice, and 
09 the following morning (Sunday) he, the prisoi^er, borrowed an 
,axe from a neighbour, JadooUin T^intee, and placed it beside the 
door* of their house/ On the evening of that day he had a con- 
versation with Sarasvatee, who, he says, advised him to kill his 
brothet, suggesting that, if the brother were dead, she and the 
prisoner might live together comfortably. .The .prisoner then 
states that he and his brother went to sleep as usual in the same 
house; and that, after his brother had risen at midnight to see 
jin^eclqpse ^of the moon, and had laid down to sleep again, he, 
the prisoner, took the axe and struck him with it three or four 
times on the bead. His brother died, withoift *a word. He then 
vfenrt; to the houSe where Hera Lall and his sisfers lived, told them 
what h6 had done, and begged Hera Lall to help him to bury 
the body. Sarasvatee* went with him to look at it, and hj^ra Lall 
advised him to gc? to the gomashta of the village, ancl*say* what 
he hii,^ done. Hj appeal's first to have *gone fo one or two other 
persons, and told them that his brother was murdered, .without 
mentipniifg who had committed the murder; and the then.* went 
to th^ tflanna with the peon early in the mornipg oftthesGt^ 
of February, when he told the^ gomashta that Hera Lall* and 
Ramanath (a friend of Hera Lalfs) had murdered his brother. • 

; circumstances are for the most payt Retailed in the pris-^, 

oner^'S atatement^ before the Magistrate, in what appeared to. me 
the; mist, natural and circumstantial manner, with these remark- 
- [CWMINAL] C. L R. 17. 
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'%7 able words, '*But God knows that < I am the murderer/ atid 
Tlwi EaiPR«i 5 only L’' The Magistrate obseryes upo#* this . 

5, ---The accused, a slight miserable looki;!^ yoq-th> raises 
both^his hands up in, a;i "earnest manner in saying this[ a state^ 
ment which he seems to make with all sincerity ” ^ 

This confession of the prisoner is corroborafed most fully and 
satisfactorily, ai^' it seems to me, by the evidence adduced for the 
prosecution. Hera Lall states that the, prisoner came ,^to his house 
soon after midnight on the night in question, and told him, from 
outside the door, that he had killed his brother, and beggpd him 
to come and help to bury him. The sisters, ^arasvaUe and 
Bidhoo, confirm Hira Lall’s statement, and alsoT speak to the cir- 
cumstances which led to the quarrel between the tWg br(f)thers‘, 
and, lastly, Jadoobun is called, ,thd neighbour from whom the axe 
was borrowed, and he confirms the prisoner's statement in that 
respect. There is not the ^east ^doubt that 'this^ axe was tth^ 
instrument with which the murder was committed. The deceased^s 
head was cut in such a manner as could only have been* the 
result of cuts by some such instrument; and the axe, Covered 
with blood, was lying by the side of the deceased. * The surgeon*s 
evidence is, to my thinking, conclusive upon this point. 

Then, here we have a complete circumstantial and apparently 
genuine confession of the offence *by the prisoner. ^The,^ M^gis* 
trate before whom it was taken is convinced of its truth and 
sincerity. That (remtessiop is confirmed by what seems to me 
perfectly reliable efvidence. The Sessions Judge has recorded 
his opinion that the verdict of the Jury is wrbng; and I' confess 
it appegys to me almost impossible to account for the verdict of 
the Jucy up6n anything like reasonable grounds. • 

It is true that ^he prisoner, on the morning of Monday, thf ^6th, 
laid the, blame upon Hera Lall and Ramanath, an'd that Ke alter* 
wards repeated that charge before the Sessions Judge ; bilrt he said 
that rfccasipn that he never made the statement at\ll hefore 
the Joint Magistrate, which was taken down from his own lips, 
and also that what he .did say was suggested to him by the 


iconfess I cannot see the slightest ground for 
of the- priwneri, and, it is quite nncorri^^^'f 
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evidence in the case. We have nothing before us, nor had the Jury *877 
nny evidence before them,Uo in4,uce the* belief that the Magis* Thb EupRsn 
trate ' n^^de anyi mistake, or tiiaf the prisoner’s concession was mukhum 
extortctf from him by improper ^conduct .oi^ the part of the police ; Kuii^ 
and, in the absei^ce of such evidence, I'cannot think that we have yiu^nt. 
any ri^t to assume that either the Magistrate or the police were 
^ilty of any^ breach of duty. In this respect, T^quite agree with 
what is sai^ by Mr. Jugtfce Macpherson in the 25 W. R., Criminal 
Rulings, 26. It is diificuk, no doubt, to account for the conclusion 
at which* the Jury ,arrived.'’ They do not appear to have thought 
anything of t|ie supposed contradiction' between the evidence of 
'Hera Lail and,o*f*tihe gomashta, to which my learned brother, Mr. 

Justice M4;tKBY, appears to attach some weight ; nor, as far as 
I can discover, is there any resfsonable ground for their disbeliev- 
ing the prisoner’s confession or the other evidence in the case. 

, It. is very pgssibfe, as has t^en guggested by my learned brother, 

Mr.* Justice’ Prinsep^ that they may have been influenced by what 
scans a too prevalent notion, namely, that no conviction fof mur- 
der i§ justifiable without the evidence of some eye-witness of the 
‘crime; aiyi tfie summing up of the learned Judge, at the trial, 
seems to point to some such difficulty. But whatever the causes 
operating upon the mind of the Jury may have been, I myself can. 

.nQt sse a^y reasonable grounds for their arriving at the verdict 
of acquittal. 

In the coasideration of this case tyvo questions have suggested 
themselves to Ihy learned brothers and mysdf, which appeared to 
be of* vei^ general importance: First, how far this Court is 
justified, in a case Veferred under section 263 of the ^Criminal 
Procedure Code, in convicting a prisoner contrary tt>,tbe .express 
an4*unexplaine4 finding of a Jury ; an‘d, secondly, whether this 
C^burfhas power under that section to order a new trial, , 

^ Wim regard to the first of these questions, jt appears to me 
that, bythat section, the Legislature intended to \est in, the High 
Courts a very large" discretion and that it would be improper fot 
usj/ifv not impossible, to lay down any fixed rule by which that 
disct^On should be controlled.* The ver^ic^ of a Jury, who arc 
tha^lt^lly constituted judges* of facts, and have the advantage of 
ckse tried and of hearing the witnesses examined, ought 
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*®77 always, in my opinion, to command its proper weight, and-the, 
Tifji llMPn&ss more unanimous their verdict njay be, land the less likely to have 
MtntHUN induced or influenced by prejudice or error, thp^ more.enUtled 

Komar, it should be to our respect ' and consideration. But there* may be 
many occasions where, as it seems to me, little or no weight 
GARTM^.y. should be attached to their verdict ; as, for instance, where, out of 
a Jury of five, ^three are of one way ’of thinking ai|d two of an 
other, and the presiding Judge agrees '^ith' tjie minority, or where 
it is manifest, from the conduct of the Juvy or otherwise, that their 
minds have been influenced by a prejudice vihich has preyented 
them from forming a correct judgment. ^ ^ * 

In the exercise, thereWe, of my own disorfefion in cases com- 
ing before us under this section, I should not go so far §s to hold 
with Mr! Justice MacphersoN *anft Mr. Justice MORRIS (in 25 

r 

W. R., Criminar Rulings, 77) that “ the verdict of a Jury shouid 
not be interfered with, except ^wher^ there is a gro|s and unmis- ^ 
takable miscarriage of justice;’^ nor, on thd* other h^nd, should 
I consider myself justified in deciding any case according to* my 
own views of the evidence, without giving to the verdict 6f the 
Jury its proper wejght. Each case, in niy view *of the section, 
should depend on its own circumstances. 

As regards the power of the Court to grant a new trial, I am 
inclined to think, as at present advised, that they have no guchpowfjr. 
The language of the section appears to mean that, where rtie ver- 
dict of the Jury is‘ not Iq accordance with the •opinion of the 
Judge, it should be referred to the High Court, upoh considerat?iofi 
of the whole case, law and fact, and with due regard 'to the 
finding the Jury, to determine the question finally. It is re- 
markabje, as observed by my brother, Mr. Justice PRINSEP, that 
the present Code qf Criminal Procedure, as passed in i872,,fan- 
tains no provision for the retrial of an appeal, and tfiat'ijt only 
by the addition to section 280 (introducfd by sectioiT 28, Act 
of tjjat the power now exists in an Appellate CburV^^ to 
order appellant to be retried;^' *and that, though some parts of 

section 263 were amended at the same time, no special provision 
was, made ior exte^dijag the po\^er to orders retrial to cases 
: the High Court under section 263* In, other pairls 

^ power is intended to be exercise||^t To 
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express rtermsi /{See secti9ns 272, 284, 297, 299, and 448 of the *877 
Criminal Procedure Code,) ^Moreover, it will be found that in this the EiTpREfis 
sectioh t]ie High Courts are em’powered to decide the case finally, Sukhum 
without reference to the particular charge, upon which tlie prisoner Kumar, 
was formally tried in the Court below; ‘and it seems clear that this judgment 
provision would® not be applicable to a case sent back for re- 
trial. " . 

In this ^particular ca6e,J confess I shodld not be disposed to 
send back the case for retiyal, even if we had the power to do so. 

Thera appear to me very cogent reasons against suth a course. 

PrINsIp, 7, , * Prinsep, J , 


Ii^ this case* in which there can be no doubt that a man has been 
murdered in aTiJost deliberate ;vid brutal manner, the accused has 
b^en acquitted by an* unanimous verdict of the. Jury; but the 
Scissions Judge wlfo presided at that trial has disagreed with that 
ve?d 1 ct, and has submitted the case to the High Court under 
section 263 of the Code of Criminal Procedure. , 

T^he Sessions Judge, in recording the grounds of his opinion for 
submitting the# case (stetion 464), has stated : I do not think it 
necessary to add anything to the evidence as it stands on the record, 
and to my surfming up, except to say that to my mind there 


appears to be no reasonabIe»doubt that the prisoner committed 
the mugder,” 


^ We have 90 means of learning the groun^ls on which the Jury 
tame to an urupinimous verdict of acquittal. ,We must, therefore, 
assumi thut the •Jury either wholly disbelieved the evidence on 
the record, or *that they consideped it as insufficient to establish 
blyond all reasqpable doubt the prisoners guilt. , 

I can find no good reason for either of these opinions. 

The j»ris( 5 ner confessed in a full and circumstjfntial manner to 
the committing Magistrate, his personal demeanour * as then 
recorded was rerflarlfable ; and, when the confessional st&tement 
?wts read over to him, he appe'ars to have interposed an additional 
statement on a point, thus shewing that he was fully cognizant 
of’ the proceedings then being taken, that that stateipent of the 
eddrse of events emanated from himself, an(J that it was a trut 
statement of what had occurred* 
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So far as the /acts stated on that c((nfe$siOB could bc Gonfirt^edi 
they have been confirmed by the ftvidence of the yrltneiitses. 
There certainly is the apparwf contradiction noticed, bf Mr. 
Justice Markby, but to nje this is susceptible of explanation, and 
it is Shown from the record of wh'at took place when the Sessions 
* y, proposed to clear this contradiction by tailing other witr 

nesses, that the* Jury not only attached no importance to it, but 
considered that the statements made Hera Lall and . tbb gomash> 
ta were not really contradictory. , 

I sec nothing absolutely improbable in the prisoner’a going to 
Hera Lall after committing the ‘murder. He went to aak for 
Hera Lall’s assistance ttf hide the body under^ the ashes in the 
furnace>house of his pottery; and, if we believe bis own stajtement 
that he .was induced by one of^ Hera Lall's siste'lre to commitHhe ’ 
murder, the fact.of his going there receives a further explanation.* 
That he subsequently denounced Hera Lall*as the murderec is 
accounted for by the Sessions Judge as the ‘result of’ deliberation 
after, an interval to collect his thoughts, but his acts between 
going to Hera Lall and the gomashta seem to be more consistent 
with his own guilt rather than with the truth of Ifts suspicion of 
Hera Lall. His first object s'eems to have been to get out of 
trouble himself, and then, when he had recovered’ from the shock 
of his crime, to accuse another, thb nearest neighbour, a^d ^ne 
who had declined to help him out of the difficulty. There is, 
moreover, no apparent motive on the part of Hera Lall tp commit 
this offence, for his eisters had, for some time, been living with 
the two brothers without any remonstrance on his parts! !t is 
suggested that the Jury disbelieved the prisoner's confesmdn mf^ 
to the Sia^ifitrate, but denied on the Sessions trial, If t|ey md 
so, in my opinion theyacted most capriciously, and nol in Jhe 
proper exercis% of their duty. 1 have already jrtTated, ptf what 
grounds the confession bears the impress^ of truth, That, jt 
voluntairiljr made has been certified by the' M&gistratfc, ‘ian4’ ^ 
is alsp borne out by the prisone’r's own deroeanonr to whith !l , 
h|ve adverted. But in the Sessions Court the prisonet 1 
not say tiv the Magistrate a word of what I haVe 
^^jfXthe police) tied and beat me„and tutored me, what 
reported cases of this cppatiy 
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itl^tances of fslse or extcy-ted confessions, and to us, who are <877 

stPangfefs, it ittay seem h^hly improbable that any confession t»b^p*rss ' 

should be voluntarily made so’ soon after the^ commission of a 

crime; but in my opinion we are riot, therefore, justified in Ku»«- 

discarding every^ confession that may be made on hypothetical f»ign*M. ^ 
ground^ of improbability, or pf its having been improperly ob- < 

Sained, when; dpposed to such grounds, we have tangible evidence 
of its truth^and of its having been voluntarily made. No doubt, 
the frequency of confessions in this country has made the people, 
and t^ose who are^ concerned in the administration of justice as 
Judge| or Jurors, disinclined to’ attach that weight to them which 
they would otherwise be entitled to rfeceive; but when there is 
on th« face of a confession, as there is in the present case, evi-« 
dence of its b'mg a truthful «nd^ voluntary confession, and when 
iUis corroborated by all the evidence which the nature of the case 
^adpiits, I think fhat the verdict of a Jury in disregarding such 
confession is a wrong verdict, ancf that, in the ends of justice, that 
verdict should not receive its ordinary legal effect. , 

I* am inclined, however, from a long experience of trials by 
^ury, to attribute this* verdict to an idea too prevalent among 
Jurors in this country, that in* cases of homicide the direct 
evidence of an eye-witness is necessary for conviction; but that 
is^onlj speculative. In eithet view of the reasons on which we 
must assume the verdict was founded, it is, in my opinion, contrary 
to :the evidence which the Sessions Judge hag believed, and which 
lean find no sirfficient reason to reject as unrejiable. 

I^lim ’satisfied to accept the rule laid down in the case that 
each case coming before this Cburt under section 26.-^ should 
depend on its own circumstances as to the weight to^be given to 
the,;ierdict of a Jury from which the ‘Sessions Judge has dis- 
agreed. J-adtait that it is impossible to lay down any inflexible 
^ t^e dp the subject ; b(:\^ 1 have the strongest objection to assign- 
ing ‘, 80 ^ particular grounds for any verdict, the corr^’ness of 
ythlidi is impugned by a Sessions Judge. It would be far more 
atttijsfatltory if the rule contained in the second clause of section 
i^’^were applied to such cases, so as to enable a Sessions Judge 
tp: ascertain thp grounds of a. verdict before deciding to Submit 
■'■f,. the High Courts; He would be better able to decide 
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*877 whether the case should be submitted;* and the High Cdbtt wotJ'Id 
TmBufpxm be in a position to determine wbetherfthe verdict was a 
mtvKHvK uiireasonabJe and perv^s^ verdict. I am^ eware; that this 

Kumak. proposition is opposed to the opinion expressed in the case report- 
yudpiieH^. ed in 2i W. R., i ; but in rriy opinion thejterms of the law do not 
PRtNSB^, y. necessarily exclude this course of .procedure, and to me/notwith- 
standing the objections stated by M». Justice PteAR, if seenhS 
highly desirable \n the proper administration^of justice. ^ 

With the opinions of so many learned Judges against me, 

I submit my own opinion with mucli diffidence; but 1 * conceive 
that, in a case coming* before the High Court juncjer section 
263, it is the duty of tfie High, Court to -w'eigh the evidence' 
irrespective of the verdict, and it is only whei^hcip i» some 
reasonable doubt as to the oredibility of that evidence that 
such a verdict 'should be accepted. If, however, we ha 4 , soifte 
record of the grounds on whjch. a. doubtful verdiqj; was bas^d, . 
we should have no difficulty in dealing witft such cases. A com* 
parisdn between the present and the former Code of Criminal 
Procedure will show that under the latter the verdict of a Jury 
was absolute, and that either unanimity or sometHing .more than 
a bare majority of the Jurors was necessary for a 'legal verdict^ 
whereas the present Code expressly permits the High Court to 
consider the facts in a case referred for confirmation of,a sentence, 
of death, and to take fresh evidence in it, quite irrespedtive of 
the verdict of ajur^; and, it has further given p( 7 Wer under sec- 
tion 263 to decide a ‘case on the facts, when the "Sessions. Judgd 
disagrees from a verdict. It seems to me that, by allowing a 
verdict qf a bare majority of the Jurors, by* enabling a Sessions 
Judge to %u'spend giving effect to a vAdict from which he dis- 
agrees, by empowering tfie High Court fo conviqt or acquit irre- 
spective pf such a verdict, and by also empowering* th'em, to pass 
final osder on a ^eath case on the facts, a% well as to tale fresh 
evidence, .it wa^ the intention of the Legislature to mak^th&'foH 
force that would ordinarily attach to the verdict of a Jjiry dependi''" 
ei»t on the concurrence, or rather absence of disagreOmeiitj on 
the part' of the Sessipng Judge ; atfd that, in a case cbtsting 
tlte 'l^igh Court under section 263^ the impugned verdi($"js!^ 
’l^^|Ve-(nuch less weight tthan a verdict of a Ju 7 y td rebhit'b'' ' 



MpU 14 EXTRAOHlSiNARY CRIMINAL JURISDICTION ^87 

under the toriRjpr*Code of Procedure, or now receives in England ^877 
unijer the practice of Englisl^ lawyers. • Xhe STpress 

Whether we could order a retrial in a case coming before us j^Iukhun 
under section 263, it is not, strictly* speaking, necessary to deter- Kumar. 
mine; but, after careful^ consideAition .of* the terms of the* last judgment 
clause of sectioi^* 263, and an application to it of the several y, 

sections relating to appeal^ I am of opinion that the opening 
words of that clause re/er merely to the 'procedure regarding 
appeals, such as service of* notices, whereas the powers of the 
High Court are defined J)y*tliat clause itself, and are* limited to 
an ac(|uittal or conviction on Ifche evidence on the record. No* 
good result* wtfulc^jJ conceive, arise fo^m any retrial in such a 
case on evidence*which had become stale, and before a second Jury 
who 4,could'^ci^be otherwise Jhan prejudiced in their verdict 
by the verdict already delivered on*a previous trial. ^ 

I concur with the Chief Justice in convicting the prisoner of 
fcul^able bomJCide amounting i& murder. 

GarYh, C . J . ' Garth, C.y. 

^ As the majprity of the Court is in favour of a conviction, we 
accordingly find Mukhun Kumar, guilty of ’culpable homicide 
atnounting to murder, by causing the death of Judhisteer Kumar, 
an offence punishable under , section 302 of t^he Indian Penal 
Cofle ; Snd,*as there are no extenuating circumstances, we sen- 
tence the said Mukhun Kumar to be hanged by the neck until he 
• > 
is dead. ' 


• NOTj^S.—The judgments of the High Court in this caste are of 
considerikble impoftance, because they have relaxed the rule by 
whicii the High Court has hitherto dealt with cases’ comiAg before 
it under section 263 of the Code of Criminal Procedure, and it 
may npt be out of place here ,,to sytate the nature, the course, ancl 
the efijsctof legislation in this direction and fhe current of. the* 
decisions of the High Court. . 

(;qRtMiNAi .3 c. L. R. 18. 
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In all matters of appeal against a sentence {iai^sed by a Court 
of Session in a case tried by Jury, "th^ appeal shall be admissible 
on a matter of law only" (section 271 of the Cpde of Criminal 
Procedure' as enacted by section 22, Act XI, of 1874)^ and this 
was the rule under the Code of i86r. Under that Code, however, 
as pointed out by Mr. Justice Prinsep, " the Verdict , of a Jury 
was absolute, and either unanimity or something more than a 
bare majcrity 6f the Jurors was necessary for a legal verdict/' 
The present Code permits the verdict of a bare majority to 
be a legal verdict, but has placed it in the power of the Sessions 
Judge to stay execution jf he disagrees '' with the verdict of a 
Jury (unanimous or by a majority) by declaring that tin- 
der such circumstances he “ may submit the case to the High 
Court," which shall deal with the case so submiiflcd'^as it Wv)uld 
deal with an appeal, but it may acquit or convict the 
accused person on the facts as well as law without reference 
to the particular charges as "'to which the Court of Session 
may have disagreed with the verdict." (Section 263 of the Code, 
and section 21, Act XI. of 1874.) In order, therefore, to have a 
complete verdict of a Jury, the Legislature has required the verdict 
to be unanimous Or of a majority either concurred 1 n, or not 
disagreed " with, by the Sessions Judge, or that it should be 
approved of by the High Court on a full consideration of the law 
as well as of the facts. * ^ 

The High Court, by a series of judgments which will be cited, has 
hitherto refused to question the correctness of tjie verdict of a 
Jury (of acquittal or of conviction, though with one exception all 
the cases were of acquittal) unless it could be shown that it was 
clearly and patently wrohg," notwithstanding that the Court 
had before*it the opinion, of the Sessions Judge who presided at the 
trial that he heid thkt opinion. ' • . 

In the case of The Queen vs. Ram Churn Chose ^ 20 W‘ R., 33 
Markby and BfRCH, stated : "We skould^ not interfere .with 
the verdiSt of a^Jury unless it were' established in the cleared pos- 
sible manner that they had wholly miscarried in their conclusion 
upon the case. They are the constituted tribunal upon questions 
lof fact in the districts 'where the Jury system has been introduced, 
ft will lie wholly destructive of that* institution the greatest 
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possible confidence is not p)nced in them." So in the case lof Tie 
Qiteett vs. Sham Bagdee anA others^ 20 W.*R., 73, Macpherson, y. 
(MoiiRl^ concurring), said * "‘V{e ought not to interfere with a 
verdict unless we can say decidedly that»w,e think that it was clearly 
wrong. If we are to interfere in every case of doubt, in every case 
in which it ma/ with propriety be said that the evidence would 
have warranted a different verdict, then we must hold that real 
trial by Jur^ is absolutely ^at an end, and that the verdict of a 
Jury is of no more weight tthan the opinion of Assessors. I presume 
that, if this were the Intention of the Legislature, it would have 
said SQ. But the Legislature has not said so. As it is, I consider 
that the Court shbuld exercise the powlr vested in it by section 
263 oi\l[y in cases in which it finds the verdict of the Jury clearly 
and undoubTeSly wrong. This^ is not such a case, ‘although 
I •may admit that th*ere may be room for doubts being enter- 
tained* as to th% facts.'' Next, in the case of TAe Queen vs. 
ttw^ro Manjhee^ 2 n W. R., 4, Phear and Morris, JJ.f 
expressed entire concurrence with the opinion expressed in 
the cgfse of The Queen vs. Nobin Chunder Banerjea^ 20 W. R,i 
70 (Macphefjson and Morris, which it was stated 

“ The unanimous verdict of a Jury ought not to be set aside, 
even if the^Sess'ions Judge disagree with it, unless that verdict is 
cl^arly^ and patently wrong ind unsustainable ’on the evidence.” 
The Court added : ” If there were any substaintial* doubt in this 

case, we should certainly not disturb the verdict. It appears to 
us that there can be no reasonable doubt abeut this matter.” So 
in the* caSe of The Queen vs. Waeir Mundul, 25 W. R,, 25, 
Macpherson and Morris, JJ., hfeld : “Where there is^a patent 
and unquestionaJjle failure of justice, it is necessary <qr the High 
Court to set aside the ^verdict of a Jary; but, so long as trial 
by Jury exists,’ the verdict of a Jury must be acce’pted, and must 
stand, uiiless it is manifestly and certainly wrong.” ^ , 

•.Lastly, the Bdmbiy High Court (West and Nanabhai^Haridas, 
the case of The Queen vs. Khanderav Bajirav, I. L. R., i 
Bom., 10, made the following obs'ervatlons in a case coming before.it 

under section 263 of the Code of "Criminal Procedure ; “.It is a well- 

• • » 

’’eecgnized principle that the Co<irts in England will not sef aside 
the verdict of a Jury, unless it be perverse and patently wrong, or 
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may have been induced by an error ^ of the Judge. W^e arf/tere 
generally to this principle, notwithstanding our large discretionary 
powers : first, on the constitutrorfaJ ground of taking as little as 
possible out of the hands to which it has been primarily fassigned 
Sy the Legislature ; and, secondly, because any undue interference 
may tend to diminish the sense pf responsibility. BURKE, pro- 
foundly versed in the principle of the British Constitution, said 
of Juries : * ‘ I will make no man, or set of ‘men, a complement of the 
Constitution.’ In this country, we must ^jever let our acquiescence 
grow into a‘ betrayal of justice. When ‘Juries know uthat they 
are liable to the scrutiny -and supervision of this Court, th^,y will 
feel the necessity of eiercising conscientious SelilJeration ‘in 
arriving at their verdict. The same check will prevent temptation 
to a wilfully wrong verdict frojn being held out*to them. It is 
our duty in the present case to satisfy ourselves that the verc^ct 
of acquittal is proper, or at least sustainable; Snd, if we find that 
it is not, the law enjoins on us to set it aside, and pass the ‘right 
judgment ourselves.” ^ 

The rule now laid down by the High Court is, that the mode of 
dealing with each ^case must depend upon its circ8mst;^nces. I& 
the case now reported, Mr. Justice Markby was* in favour of 
affirming the verdict of the Jury acquitting the prisoner, because 
he considered that they disbelieved the evidence again^it Wm^ 
and there were grounds for coming to that conclusicm. The 
majority of the HigB Court, Garth, C.^., and Prinsep, thought 
that the verdict was* a perverse verdict, as ther(! was no N^alFd 
reason for disbelieving that evidence. 
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In the IvIatter of CAPTAIN MICHELL . . Petitioner. 


Bank^nM&r^tolm properiy-^Goods^^Cioniract Aci-^ Right of appeal by conr 
plaifAnt^ ^the § robbed person-^Code of trijninal Procedure^ eeciiom 286^ 

• ^ 

A Governiifffr currency note sti^len from A was cashed with B. , The thief 
was tried and convicted for the theft, and after this conviction the Magistrate order- 
ed* he note to be returned to B : Held that the Sessions Judge was, under section 
419^ of the Cod'T^of Criminal Procedure, thn proper person to deal with an applica** 
* tion kade by A* for the reversal of that order. 

Where a stolen currency note has been delivered to 2ihond^fide holder for value, 
the Court will not, on conviction of the thief, restore the note to the person from 
lyhom it was stoles* • 

A Government currency note is not “^oods within 'the meaning of the Con- 
tract Act. • 


*Thi 4 a case referred to the High Court, as a Court of 
Revision, by ttie Sessions judge of the 24'Pergunnahs. The 
facte of the ca^e are set forth in his memorandum, which is as 
follows^-—* • 

"*rhis is ah application questioning the propriety of an order 
passed by the Joint Magistrate under section 418 oMhe Code 
of Criminal Procedure, by which a currency note of Rs. 100, 
foun? io have been stolen from Captain Michell, has,' on conviction 
of* the thief, been given to Subal Chunder Podder (with jvhom 
it vas .cashed by *the thief), rather than to its^ original 
owner? 

" When this application waS first made to me, 1 thought that, 
having regard to the terms of .section 419, the petitioner had 
the right of appeali; but, on re;Consideration, I am of opinion* that' 
no. ^peal lies merely frdtn such an order. There is no express 
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provision of the law allowing an appeak against a mere order under 
section 418, and there/ore it fould seem that, under section a86, 
no appeal^ can be entertained. * the terms of section 4^9 ‘would 
^seem to refer to a c§sq ift which an appeal has been lawfully made 
against an order of conviction or acquittal, and an order under 
section 418 being a part or consequence of silch order, it thus 
comes under cpnsideration by the Court of Appeal, Reference, or 
Revision,^' which is empowered to ordfr that order to be stayed, and 
may modify, alter, or annul it. In this view of the law, as the ap- 
plication made to me concerns only* the hiatter dealt with under 
section 418, *! am of opinion that I am not competent to interfere 
as a Court of Appeal ; but* as I am also of opinion that the order 
of the Joint Magistrate is contrary to law, I submit^he pase for 
the ordtrs of the Honourable High Court. 

*^As far as the evidence goes there is no reason to doubt /.he 
honesty of the Poddar with whom ^’he currencj^ note was cashed 
by the thief. The question is, whether the Poddar shouidf be . 
allowed to retain it as against its original owner from whom it 
was stolen. It seems to me that this is a matter which can pro- 
perly be dealt with by a Magistrate, but that the cfrder passed by 
the Joint Magistrate, though it is in accordance with the principles 
of the law of England, is not in accordance with section 108 of the 
Contract Act. Currency notes would seem to be ” goodsj' within 
the definition given in section 76 of that Act, and iherefore 


this case is similar to that given in illustration (a) to 


section 108. 


I think it right, however, to state that the tase of The Collector 
ofSal^ (reported in 7 Madra‘s 233) would seem to lay "down a 
different ,vlew of our law, but in that ease the position of Govern- 
ment was alone under Consideration, and the judgment seeps to 
have pjoceeded on the ground that, under the law, the-Qov^rnment 
Treasury Officer was bound to cash a currency note;«and that, 
^therefor^, the^Government was protected against any elaii^ if it 
should happen that a note so ca*shed was a stolen note. * In the 
•present case there was no such obligation on the Poddar, and 
^ though the result^ofpn order, ^directing him to give it up td tho 
per^pon from whom it was stolen, would seem to be somlwhat 
■unreasonable, it is, in my opinion, in accordance with otir law in 
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India, and therefore 1 feei. bound to submit the matter for the •*'78 
orders of the Honourable Hi^h Court." ’ IiTth* 

Matter or 

The**judginfent of the Court (i)* on the matter submitted is as michell, 
follows:— • ’ • - • 

W6 think Sessions Judge might have disposed of this case Judgment 
under section 419 of the Criminal Procedure Code without a refer- 
ence to this Court. The^ words “ Court of Appeal in that section 
are not necessarily limiifed to*a Court before which an appeal is at 
the moment pending. Jt cn^y very often happen, as* in this case 
that th^ question of the proprietj% of an order, under section 418* 
for, thd disposal qf^ any property produced before the Court, may 
in no way concern the convicted person, and we think it unreason- 
able t(? puf» o «ii a h a construction on section 419 as shall njake the 
power of the Judge to modify, 'alter, or annul ^ a Magistrate's 
order 4 ffecting oqe party contingent on the accident whether 
anAtl\er party^^has or has not clfosen1:o appeal. 

Section 286, by the words except in the cases provided fpr by 
this Act," must include cases in which the power to alter or annul 
the order of a I^agistrat^ is expressly given. 

We ai^ further of opinion tha^ the case does riot call for our 
interference* It ms admitted in the order of reference that the 
note came honestly into the hands of the Poddnr to whom it has 
BeA returifed by the Magistrate. The Sessions Judge refers 
to section 108 of the Indian Contract Act, aqd to the definition 
of "goods" in^ section 76 of the sam'e Act^ in which, for the 
purposqp ot that particular chapter dealing with contracts of sale, 
the word is defined. , 

No one has appeared to argue the points raised before us. As 
at present advised, we ar^ of opinion that the provisions of the 
, Contact Act ,do* not apply to this case. The • change of a 
Goyernm^t currency note for money is no more a contract of 
sale than, the payment^ of the same note over the counter for 
goods* 16 a sale of the note for *the goods ; in thi^ last case the* 
note is paid as money, being legal tender for the amount ex-^ 
pressed therein under section 15^ Act III. of 1871. Section 77 
of the Contract Act defines sale to be the e’xcAange of property ' 

<i) ArNSLtK and McDonbll, yy. 
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for a price; but this is the exchange of money $n one form for 
money in another form.' Either form ^eing a legal tender, it^ is 
impossible to say that one is t*he‘ price of the other. I| we are 
to look to section 76 of the Contract Act, we must rea$ it with 
section 77, and this latter section Shows that the provisions of that 
Act do not apply in this case. 
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[extraordinary criminal 'jurisdiction.] 


} 


AND 


DINO NATH GHUTTUGK Opposite Party. 

High Acit seoitc/H tS'^Exiraoniinary powers of High Couri'^Righi of 

^ % appeal in ordinary course. 

When there is the right of appeal ‘provided by law, the High Court will not 
exercise fts eXtWMMdjnary powers under section 15 of the High Courts^ Act— all 
bther remedies provided by la^ must be first exhausted. 

• 

petitioners, who had Been Sentenced by the Joint Magis- 
trate of Serampore under section 147 of the Indian Penal Qode, 
each* to three months' rigorous imprisonment, and also to give 
security in Rs.^ loo to keep the peace for one year, made an appli- 
cation to the High Court, for the. exercise of its ’extraordinary 
powers under section 15 of the High Courts Act, and obtained a 
rule (White and McDonell, calling upon .the complainants 
bo iAow*cau#e why those orders should not be set aside.^ 


Branson an^l Htllj for the Petitioners, referred to The Queen 
vs. Biron Ayah^^i W. R, 64; 13 B, L. R. 4, App. 
y, 2 ?. Beili for the Opposite Party. 

The following judgments were delivered by the High Court (i):— 

• • * • . 

Ainslie, y , ;~ 

Ml*. Jujtice’WHlTE has expressed a wish that this mattej should 
bexlisposed of by this B^nch. , • 

I^am of opinion thaf this Court cannot interfere in J;he expreise of ^ 
its of extraordinary jurisdiction unless every other remedy 

pi^o^ided. ]by law has been exhausted. The petitioner in this case* 
clfefltrlyJhas |ji»e remedy of an appeal. Therefore, until that remedy 
has r^borted to^ this Court, in the view I take of the projper 

(I) AiK»i*tx and McDomiu, yy. 
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*® 7 B application of section 15 of the Highi Courts Act, oiight not 
Rat^mai interfere. Whether under any, circumstances it would ^ dd so 1 
and” discharged. , *; * 

I concur in the suggestion , of my learned brother as to the 
Dino^'natu admitting an appeal should the petitioners think fit 

GUuttuck. to tender it, and in suspending the execution of the Magisjtrate^s 
order for pne week fijom this date. ‘ ^ * 

**oDon«“-3'- McDONELL,^ 5^. .— 

• I would only add that Mr. Justice WHITE entirely 'concurs in 
the view taken by my le^arned brother AlNSLiE, af4d that/had it 
been brought to our notice that there was an appeal, we should not 
have granted the rule. At the same time we th'at ;the 

Judge would exercise a wise dis‘cretion if, under the circumstances, 
he would admit the appeal after time., 

The applicants are at present on bail, aij^d, if the^^do not appeal 
within one week from this date, the sentence will be carried out. 
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[CRIMINAL REVISI015JAL juftlSDICTION.] 


In the Matter'-of CHUNDER SEEKOR 
SOOKUL and others 


1 


Petitioners ; 


and 


DHURM NATH TEWAREE . Opposite Party 


Suntfifttf'y irial’^Sectibn 222, Code oji Criminal Procedure’-^yurisdiction — • 

^ * 0 Section 34^ cl. 

Wljere* on ^he fticts found by a Magistrate, an offence is established which he 
cannot tiy sumgiarily, he is not competent to convict for an offence made up of only 
some of those lacFs"^ order to give himself jurisdiction. Such proceedings are void 
under section 34, cl. iv., of the. Code of Criminal Procedure, because he was not em- 
powered by law to try the offender summarily. * 

• • 

• Mr. C. Qfegory^ fjr Petitioners.* 

^Mr. R. E, Twtdale; for Opposite Party. • 

T^e facts of this case sufficiently appear in the judgment of 
tfie High C4)urt (i), which was delivered by 

AlNSLIE, J . 

• • 

• • Thfrs nllitter has been brought before the Bench, taking the 
criminal* business of this Court, by order of^ the. Judge in the 
English department in consequence bf it appearing on the 
monthly .statement ^ of the Magistrate that this was probably a 
case in. which the Magistrate had gone beyond the law in holding 
a summary trial. The papers of the case were sent ^f or, ••and it 
appears from the judgment of the Magistrate himselP th 4 t the 
proceedings are bad. The conviction is record«l as, under section 
143 of. thq* Indian Penal Code; but in the course of his reasons for 
the conviction, the Magistrate, among other things, %ays that "the 
asseiAbJage of accused armed with swords and with»a motfat theii* 
heels, and their ^destruction by • ploughing up the indigo sown 
on ifeurteea blghas, have been established.” 
i, JIow, fetking it that the conviction was right'on the merits,. the * 

'' ' '\^ f'l' • ‘ 

! ' y . : : ' (i) Awsu* and MoDoHgLL, yy . 
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fact that the Magistrate has fovnd that the accused went axmed 
thraa with swords, brings the base under section 144 of the Peftal Code; 

' ChTSbr^ Mapstrate is entitled tp cut* down 

Sebkor an ofliMice from that which is established by the evidence?' in order 
AHD OTHERS to givc himself summary* jurisdiction. Having, as he says, evi* 
D«ubm Nath dence before him which shows thft an offence/ not triable sum- 
^*]1^**’ marily, had been committed, he was bound to try ‘the accused for 
yudgmeni, the offence in the ordinary way. He twas, therefore, not cm- 
AiNsuB, y. powered by law to hold summary proceedings in this case. That 
being so, tfie Court is compelled, undir clause 4 of section 34 of 
the criminal Procedure Cede, to declare his proceedings void! 

The whole of the proceedings^ and the ordefrfe made in this case 
must be quashed, and the Magistrate directed to proceed dj? novi;. 

If any fines have been realized, the* Magistrate must repay them to 
the parties by Whom they were paid. 




^IGH Cf^USt 


.436 


'! ^CRIMINAL REVISIONAI; JURISDICTION.] 

In the Matter 9F CHiNffiASH ‘bHOSE ‘ . Convict. * 

' i ' ' ' ' ^ 

j^mniiMHon 0f$ke accused — Code of firiminal Procedure {^ci K, of 18*^2)^ sec* 

tton 2So» , • ^ 

Under section 250 of the Code of , Criminal Procedure, the Court may, from 
time to tim^ at any stage of ^he case, examine the accused personally ; but the Court 
is not competent to subj&t the accused tp severe cross-examination. The discretion 
given By thedaw ds not to be used for the purpose^ of driving the accused to make 
statements criminating himself ; But oyly for the purpose of ascertaining from the 
accusetiho^Jjgj^ble to meet facts standing in evidence against him, so that these 
facts should not stand against him uneicpl^ined. • 

• Virabuddra Gaud, l Mdd. 199, quoted and followed. ^ 


C; 


'ASE reterred b/ the Sessions Judge of Hooghly for con- 
firirfation by the High Court of the sentence of death passbd by 
him on conviction of the prisoner of murder by the verdict of a 

Vy. . ; • 

The fact’s of this case sufficiently appear from the following 
judgments of the High Court (i) 


» • • • 

KEMP, •3'.:— 

The prisoiter has been convicted of the mqyder of a prostitute 
nalned SoorutT A "majority of four out of live of the Jury con- 
victljf the prisoner under section 302 of the Indian Penal Code. 
Th^Sessions Judge Joncurs in that conviction, and has sentenced 
' the prisoner cajfitally, subject to the confirmation of thfe,Coi\rt. 

• We obserVe.in this cise that, before the evidence for the prose - 
nutiop WBS recprdnd, the prisoner, Chinibash Ghose* was ^subjected 
to :a yefy searching cross-examination. Now, uiyier section 250 
of itlfp \^ode of . Criminal Procedure, the Court ^may, from time 
^p tiioej at any stage of the case, examine the accused personally; 

it hai been held by the Madras High Court (Virabuddra Gaud, 
ij tpo) that the Sessions Cobrt is not competent to.subject the 


(t) Kliitr and Miaous, ff. 
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»^78 accused to severe cross-examination,- that the discretion given by 
In THE the law is not to be used for the purpcise of driving the accused to 
CmSifiASH statements criminating himself; and that it can only properly 
Ghose be used for the purpose of, ascertaining from the accused Jiow he is 
able *to meet facts standing in e^idencCi gainst him, so that those 
tacts should not stand against him unexplained. • 

Now, although there is no doubt that, as already stated, the Sesj- 
sions Judge was coriipetent, under the provisions of the above- 
mentioned section, to examine the accused, we think that he has 
gone far beyond the powers vested ‘iif him under section 250. 
hi this particular case the cxamftiation of the prisoner extends 
over several pages, and he was crosg-examinedln a niost severe, 
manner before the ( a^e tor the prosecution w’as even opened.^ 

The. charge of the Judge to the Jiyy is open to sevffilfobjections. 
In the first playe, it is not so much the *charge of a Judge w^^o 
is summing up the evidence, and • leaving* the weight o\ that 
evidence to the Jury to |udgc of, hut* it is mqre like^he summihg 
up 0^ an advocate on the part ot the prosecution. Every ppint 
is taken against the prisoner, and many points in his Savour 
are omitted. It is true that Svime points in hcs favour are. 
alluded to by 'the Judge, but ^le alludes to those point's for the 
purpose of immediately neutralising their effect 'by placing his 
own views on those points before* the Jury, instead of leaving 
the points in favour of the |)risonci to the consideraflon,*of tlie* 

Jury- . • . . 

One oi the points in favour of the accused, jiud tjiis is a matefiai 
point, is very cursorily alluded to in the charge; uamelly,, the 
fact that the body of the woman Soorut was* found Imme- 
diately lifter, the occurrence ot the murder, or ^within an tiour 
or so, 'covered with bloofl The police-officers also describe the 
room in which.ihc Murder occurred as being hdre.and there be- 
spattered with blood. The prisoner, on his being arresb;d within 
an hour of the occurrence, is found t(f .have marks . on his 
Nothing, 'which* were supposed by the police to be inadcs ot 
human blood Now, his dhotee, or* other clothing, was sent down 
for examination by the Chemical, Examiner to Government; a^d 
that afficer has repoVtcM that those marks were not marks of bl«0d. 
This fact, which is one of the points* in favour oj tffie prisoner, 
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\s not placed aa prominenUy as it should have been before the 
Jury. now come to tfle consideration of the case itself, U 
appears to be clear that Chinibash, the accused, used, to visit the 
woman Soorut. He had known her for^ some two years before 
the crime was committed ; but his visits were not approved! of 
by the witness*' Komul, who, describes herself to be a bawd, 
under whose protection the woman Soorut lived. Komul tells 
us that sh^ objected to' the prisoner visiimg Soorut, her girl, 
because he was not a good paymaster, and because his visits 
interf^rred with the visits* df other parties in a better position to 
pay for the services of the deceased. In this case there appears 
to* us to be no reasonable motive for tli*e cruel murder with which 
the acyuWd has been charged Absence of a known motive is 
not, of course, suflRcienl to estai)lish the innocence ot the arcused, 
but H is an important element in a cast of this duscription, where 
we find a womaif brulallv murdered — tor the medical officer de* 
poseS that she had sewen severe wounds on tlu upper part of the 
body, vtst.j the head, shoulders, and neck, and that the vpinal 
cord Was severed. 

• 'Hie murcter of thhs woman took place between the hours of 
seven and nin-e in the evening in the? town ot Huclesshur. The house 
in which Soorut ’lived is in that town , and it is in ‘widence that there 
are several houses occupied b)* prostitutes and others in the imme- 
diate uicinity of that house The constable, [aitcl/mun Patuck 
(whose lodgings are also within a very sheu't distance — a few 
QuUts only — frum the house of the deceased)* states that he heard 
a goipml, «tnd that»he rushed to ilui house ot Soorut , iliat he was 
very much agithted £wid confused* at the sight of the body ot the 
murdered womaij ; and that he does not remember .whether the 
women (that is to say, th^ witnesse.s Komul Hoishtornee, Mon Mo- 
hinee,* R!inee •Tamulinec, and Khettro Mohince^ metitioned, at the 
time, thtfname of the accused as the murderer ot the woman Soorut. 
The^conetable proCeectsto tlie police-blalion immediately after view- 
ing tRe body of the deceased, ’and arrivpb at thaF station within 
a very sftort time (less than Sn hour after viewing the bo(ly|, 
.and in his first statement to the police (and this is,always an 
important matter in a case of this descriptfon^ he says that (he* 
dime of the murderer i$ ntt known. 
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The wotheti who have been mentib^ed hbovb all "depbse tnaC* 
they clearly mentioned to the, constaole, Ljtt^niuii- Pa^uck, th«-j 
name of fhinibash as the parly whom they jbarf seeliijj rushing;' 
from the “fjremises of, the 'woman Soorut immetliately ' after they#r 
heard the groans of the deceased. ' ■ , 

It has been attempted to account for the fact, that Lutchniup\ 
Patuck did not Jnention the name of the accused, "by stating thit 
he is an up-country man, a resident , of the Benares distrift, and . 
that he is not well acquainted with the Bengali language. 

Now, that the constable knows the Be'ngaji language isi, clear j jj 
for in his evidence he a'dmits that he understood , the women tp “ 
say Kkoen hoyache^ khoon hoyache; 'and Ei, khlya palya gyache } 
and again, Shunker, who accompanied the constable ^o assistthim jo 
the apprehension of the prisonen, deposes that the constable niade 
use of the following words when he, the witness Shunker^ said 
that he thought it Was unnecessary, to bind the'' laii^s of the ac-, 
cused : Eto bora lok teen jon dhorite hoilfk. From ’ this it' ap- ■ 
pear? to us clear that Lutchmun Patuck well understood 'the 
Bengali language. Further, we find from his evidence tlfat he 
was personally acquainted with the accused previous to.the occur!- 
rence of this murder ; for he deposes that he met the accused pn 
the day of the murder, and that the accused proposed to him, the 
constable, to accompany him on a' visit to Benares. ,,He .further, 
states that he observed on that occasion that the prisoner had an 
umbrella in his hand ; thaj it was of a pink colour ; that one of 
the ribs of that umbrella stuck out of the cover* and that that 
circumstance attracted his attention.. Now, a pink unnbreHa was , 
•found iij the house of the murdered woman, and Lutchmun patuck* 
has dqposfd that that was the umbrella 'of the accused. There is ^ 
also another witness who' mentions that ftmbrellaj but that wi^pess ; 
is unablp to speak with any certainty as to the ownership "of the ,, 

umbrella. • « , i , 

The identification of this umbrella bjr Lutclimun Patufik ^«ere|tb . : 
us to be open to much doubt.* It is difficult, too^ to understi.nii hqt^ 
tfee prisoner could have taken this umbrella to the hbl§e of , 
-deceased, -Soorut, pn. the evenirtg of the murder; fpr 
j^|^;,‘ht^eSt^,' very, shortly ^ter the murder, another. 
|j|^eftt''’«fp'brella was' found in his possession.^ 
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'IShunkur, as wSlI as that of the constable, Luchmun Patuck, 1878 
^ftejids to, prove that the prisoner was affested when on his way 1*’^^ 
.hpme’ from the scene of the crime. It is not suggested how he chhhm^ 
found, or that he* picked up, the umbrella that was found in his Chose, 

! f * * • 

possession ; we are, therefore, forced to the very unreasonable con^ — ^ 

dlusion that the prisoner took two umbrellas with him to the house 
pi Soorut, and" took away pnly one of them, one -which had in no KEup.y. 
^ay been previously idejitified, and left the* pink one ‘which the 
constable professes to have seen with the accused previous to the 
occurren(je of the murder. • • ‘ 

'Aen there is another very peculiar feature in this case, namely, 
that, althotigh'those^four wqmcn profess to have seen the accused 
running away ftom the house of the deceased immediately after 
the murde"r,'^dijd although the^ state that they mentioned the 
na^me of the accused to the constable as well 4s to the police 
immediately on the arrival of that officer and the police on the 
*scdne of the.murder, yet the Assistant Magistrate, who committed 
this^case, thought proper to take proceedings against two other 
parties, namely, Bhoot Nath Pal and Koonjoo Telee, who were 
qlso in the habit of visiting the deceased Soorut. These two men 
were chalinned by the police, and were called *upon to prove their 
whereabouts on* the night of the murder. Evidence was gone 
into in support of their respe«:tive defences; ai/d, in the case. of 
Bhoot NatlT Pal, the Assistant Magistrate went so far as to make 
him produce the account-books of a connection, of his (who keeps 
a,slj,Op) to substantiate his defence. ’ , 

Niw, it is clear that, if these women were speaking the truth 
^nd had seen the acc.used, Chinibash, rushing out of the house of 
Soorut immediately after ^ the commission of the muj^det^ ^nd if 
the police were in possession of the name; of the murderer within 
a ve^, short time* after the occurretice of the cfime,tit would have 
been unnecessary for them to have chalanned Bhoot NathTal and 
Kl^O^jo Jelee. Tkenutliere is another fa6l in the* case which is 
deposed to by the head constaWe, namely, that, w 4 ien the consia^? 
ble, Ltttcbmun Patjuck, was deputcjl to apprehend the accused, the 
head constable sent Shunker and^ another man with him in order 
to identify the accused. Now, as already Stated, the cohstable,' 

Lutcfimjan Patuck, admits ‘that he "knew the accused, that he*had 

[Crimihal .1 C. U R. 20. 
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conversed with him on the day of the murdtlll^ d.nd ^e had ^ 
observed the umbrella «hich was then In the hands of thl^aig<!itsed fk , 
and therefore it was wholly unnecessary, supposing thal |ha 
stable is speaking the tr&t^, to depute any person for the purpose • 
of assisting him in the identification of the, prisoner, 

After careful consideration of the whole of thi evidence in thiS 
case, we are nof satisfied that the prisoner is guilty.* We therefoi^ 
acquit him on the charge on which hp has, been convjcted by the 
Sessions Judge, and direct his immediate*relea3e. 


Moaais, f. Morris, y,:— 

1 think that many circumstances m favous df the prisoner b|Ve 
not been properly laid before the Jury; and so mud » suspicion 
attache! to the evidence which Connects the prisoner with the 
crime that I concur in directing his acquittal. ^ • 
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[criminal REVISIONAL JURISDICTION.] ’ 

' [FULL BENCH.] 

« 

• *n«i wAn’isK UF BAIDYANATH DASS (Convict). 

I 

Act XXI, ofiS$ 6 , Stetifn ^^Confiseatimf^FtHe—Summary trial— Code of Crimi' 
Hot'^rocedurg, section ooa. ^ 

confiscation wKich is provided«for by seqtion 49, Adi XXL of 1856, !s 
merely a contequmce^of the conviction, and does ^ot form part of the punishment 
for the offence. An, offenbe under that section, which is punishable with fine, may, 
therefor*, be tried summarily by a Magistrate under section 222 of the Code of Cn« 
minal Procedure, Ad X. of 1872. • . * 

, Khottor Mohun Choverungt, 22 W. R., Cr., 43 , and Juddoo Nath Skaka, 23 

W. R.,^r., 33, overrided. 

. » • • 

T * ’ • 

HIS case was submitted to the High Court by the Officiating 
Sessions Judge of Rungpore, with a recommendation that the 
order of convltetion and sentence passed by the Magistrate on 
Baidyanath Dass be quashed, on the ground that the Magistrate 
had tried the case summarily, the offence being one which could 
noj be §0 tried under section 222 of the Code of Criminal Procedure. 
The faots of the case were these The prisoner was Charged with 
the illegal possession of ganja. He was tried .summarily before 
the 'Magistrate,' convicted, and sentenced to pay a fine of Rs. 200. 
The lifegisltrate further directed that the ganja found in the pri- 
soner’s possession should be confisdated. ... 

The Division Bench (Markby and Prinsep, r(5ferr,ed the 
caS4.]:o a Full Bench in the following termd 

"The, matter which remains for our decision is, whether an 
olfetfce under heotion 49, Act XXI,, 1856, can be tried summarily 
Ibjt 4 Magistrate ’under section 222 of the Code of , Criminal 
Proce 4 ure. ‘ 

" The punishment for that offence (on which this matter depends) 
is tiiUs described: The offender ‘shall forfeit for every such^ 
offence a sum not exceeding. Rs. 200.’ It is further stated, 
'ah^ thfi liquors and drugs, together with the vessels, packages, 
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and coverings in which they are found, and the animals and 
In the conveyances used in cartying them, shah' be liable to confiscation/ 


Convict, 

Reference. 


Sectipn 222 of the Code declares that the Magistrate of the 
j^Ass, District may try certain offences in a summary way, and among 
these offences are ‘offenc^es referred to^ in section 148 of this 
Code.' Such offences are described in the Cock (section 4) as 
^summons cases} Section 148 is to thus following effect: ‘When 
a complaint is made before a Magistrate having jurisdiction in 
the case, that any person has commi^tted, or is suspected of 
having committed, any offence triabl-e * by such Magistrate and 
punishable with fine only, or with* imprisonment for a period not 
exceeding six months, 01* with both., the Magistrate * may issue 
his summons directed to such person, requiying hfm to appear at 
a certaiE time and place before sugh Magistrate tcTSfiiswer to the 
complaint.’ Sq only offences punishable ‘with ‘fine only or im- 
prisonment for a period not exceeding six months, or with* both,’ 
would be triable in a summary way under the first clause of sbc-' 
tion C22, already quoted. 

“ Is an offence under section 49, Act XXI., 1856, one punish- 
able with fine only; or does the confiscation whjch follows op 
conviction form a ‘ part of the punishment so as. to' alter the 
character of the offence as regards the mode* of trial to be 
adopted ? • • 

“In two reported decisions of this Court {Khe^er ^Mcfiun 
Chowrungi^ 22 W.,R., Cr., 43 ; Juddoo Nath Shaha^ 23 W. R,, 
Cr., 33) it has beep held that such offences ar^ not sumnjons 
cases, and therefore are not triable in a s^immary w^y, be- 
cause they are punishable wiih confiscation as well as with 
fine. have great doubts regarding^ the correctness of those 

. i I ® 

decisions— doubts which, we would ad^, are shared by the Only 
Judge of this Court now present who was a partjr Ui one 0/ those 
decisions. We are informed that Magistrates constantly try 
offences of this description summarily, pfobaNy in igncjrance of 
\he rule* laid down in these decisions, and wg therefore think it 
right to submit the matter to 4 ).e authoritatively settled by a 
Full Bench of this Court. We fire inclined to hold that such an 
‘offence can be tried" summarily, as a ‘summons case,’ for the> 
ollotlifing reasons, which we state because the parties to tjuscase 
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are unrepresented, and therefore it is not probable that there will 1878 
be ^ny argument at the bar, -1 ' IiTthe 

, ‘^*For the procedute in the trfel of offences, the Code has divided 
them intg three classes — summons cases, defined in section 14.8; 

i. ' J O 1 . . ^ ' . , , , , Convici. 

warrant cases, denned in section 149; sessions cases or trials in the — 
Court of Sessions' defined in section 4. If the offence under sec- 
tion 49, Act XXL, 1856, is, not a summons case, ib must be either 
a warrant case or a sessions case ; and whatever opinioVi may be 
expressed regarding its falling under the category of summons 
cases, it (j/early cannot ‘fall within either of the two olher classes. 

No special mode of trial has beeh prescribed for such an offence,’ 

^nd it is difficult io suppose that such cases were overlooked by 
the Legislature. * The proper solution of this difficulty seems to be 
to regard coiiuscation not as 4 punishment contemplated, by the 
Code of Procedure so as ’to affect the mode of trial. , 

It may be said that a scn-tence is the declaration of the punish- 
meht‘ imposed. Sectipn 20 of the* Code of Criminal Procedure 
sets^forth the powers of Magistrates in passing sentence, and tjiese 
powerii are limited to imprisonment, fine, and whipping. It is in 
consideration gnly of such punishments that the Code has pre- 
scribed the different modes of tria 4 ; and, though conliscation of 
certain articles nnay be awarded on conviction of any offence 
under a special or revenue law, such confiscation is not taken 
into accounP by the Code so as to form a portion of the sentence 
or to affect the^ nature of the offence or the n\odc of trial. Fur- 
we observe that section 8 of the Code, jn providing for the 
trial ofjpflfeBces under local or special laws, states that ‘ no Court 
shall award any sentei\ce in excess «f its powers;’ and ‘the powers 
of Magistrates introspect to jiassing sentences on person^ cofJvicted’ 
are set forth in section 20 ^ which, as already stated, only refers to 
three* kinds, of. piinishments — imprisonment, fine, and whipping, 
Canfiscatjon under Act XXL, 1856, and also under the Salt Act, can, 
however, , be ordered by *a Magistrate, Under these 'circumstances, 
we arc'dnclined to hold that confiscation is no part of the sentence-' 
or punishment under the Code ‘t)f Criminal Procedure, but that 
it follows as a consequence of the conviction. 

'*The question referred is that stated in the first paragraph of ‘ 
this reference. If the answer to the question be in the affirmadve, 
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the conviction will stand, If the answer be m me negative, the 
conviction and sentence, including the order of confiscation, will 
be set aside, and a new trial ordered/’ 

f 

The judgment of the Eull Be'rich (i) is as follows: — 

We are clearly of opinion that an offence ifnder section 49, 
Act XXI., 1856, can be tried summarily by a Magistrate undo** 
section 222 of the Criminal Procedure ’'Code. The ^confiscation, 
which is provided for by section 49, is merely a consequence of 
the conviction, and does not form part of the punishment for the 
offence. We observe thkt in the rase of Kkeiter Mohun Chow- 

^ t ^ , 

rungt^ 22 W. R. 43, to which wc are referred, ‘the question which 
we are called upon to decid(‘ \^as given up by the Gove»*nment 
Pleader without argument, and 4 hat, in the second case, the 
learned Judges* merely followed the ruling in the first. So that 
this would appear to be the first occasion on whicl\ the point has 
been seriously considered. 

(ij Garth, C,J , Kbwr Jackson, Mvrkbv, and Ainsub, JJ „ 
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[CRIMINAL Reference.] 

In the Matter of ^AM MA’NIKYA CllUCKROBURTY 
' AND OTHERS. 

Codt ef Criminal Procedure; section 453— Joinder of charges— Several 
'offences committed. 

Section 4S3 of the Code df Criminal Procedure is not to l^e construed as 
meamnftthat, no matter. how many offences of the same kind a man may commit 
within one year, he may not be prosecuted for more than three. He may be 
.sei^rately tried for otlfc? offences. 

This w*as lt, reference front Hie Sessions Judge of Noakhally. 
The facts are set forth in his report, which is as follows 

kam Mjmik^a Chuckroljurty,^ Goluck Chowkeedar, and five 
'othc* petitioned under section 295 of the Code of Criminal Pro- 
cedure, on the ground of illegality and irregularities in their iTials. 
The eonviction arose out of the following circumstance: Last 
Ghuruk Puja* the villagers of Bassura (in Chagulnya Thanna) 
got up a mock swinging performance, the swingers being stained 
with pigeon’s blood and the hook not passing through the flesh. 
The p^lice^ stopped it and a’ m,Uee ensued, ari’d the police got 

“ Subsequejitly the Sub-divisional Magistsate, Baboo Saroda 
Prosad Sarkar, .with and-class powers, himseB went out and inves- 
tiirated‘th€’case. 'The record shows there was some misconduct 
on the part of the police,- but thia Court has no other cognizance 
of it, and no further reference to it is needed. Many persons 
wefe accused of attacking the police, and it transpired subse- 
quently th^t money had been given freely to escape implication. 

r “Thfe petitioners were charged with extorting bribes frojn the 
villagers through thretftUf being chalanned. The Deputy Magis- 
trate «ad this matter investigated likewise, and ten cases were 
up as proven. In , fight thereof Ram Manikya was sentenc- 
'edjid in five Goluck, for taking sums from the country peop e. ^ 
' theTormer is whatsis called a 'toorney,' that is, an unlicensed 

villi^ fittooktcar. 
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“They appealed to the District Magistrate unsuccessfully. 
They then petitioned this Court to caA for the records. „ This was 
before the vacation, but by thd formal request of 'petitioners^ 
vakeels the bearing was * adjourned till after the Pujac, as the 
pleaders went to their homes. As this Court has nothing to do 
with the merits of the case, but it is its provinte under Chapter 
XII. only to look to regularity and legality or otherwise of th^ 
proceedings, I need' only say that it ca«not be said^there is no 
evidence, nay, that the evidence is sufficient. Hence, no reference 
is called for on the ground of no evideiTce, which, it<rhas been 
ruled, comes under irregularity.’ , 

“Next, as to the legfality or regularity in“ Other respects, la 
the grounds for this petition many objections are urged ;^but at 
the hea/ing they, on analysis, vanish and are abaiiS^ed, except 
these two: (i) That the covictions in' excess of three |^re 
illegal and contrary to section ^3 of the ‘Code of Crimipal 
Procedure; and (2) that the beputy Magictrate was personally 
interested on account of the damage suit against him. The second 
it will be convenient to discuss first. » 

“In the course of the trial a suit was filed oe 15th qf Jun»e 
against the Deputy'Magistrate by Ram Manikya for Rs. 200 in the 
Civil Court, on the allegation that the Deputy Magistrate had used 
abusive language' to the accused by calling him a Badzad, On 
16th of June, the very next day, application was made by ^accused 
to the Dej)uty Magistrate to transfer the case elsewhere, on the 
ground that he (accused) ‘had filed that suit. Tljjs was refused, 
and repeated also unsuccessfully before the District *‘Mag'strate. 
[It may be mentioned incidentally that the damage suit resulted in 
an awaf8 of, Rs. 10 damage, without cost;^;, to the ^criminally accus- 
ed (the ci^il plaintiff), and the Civil Cgurt found the defendant, 
the Deputy Magistrate, had used the expression, and was of .course 
wrong ih so doing, but that the plaintiff had, by his owq conduct 
in trying to conceal himself behind his fellow< prisoners, from an 
identifying witness, given rise to the language.] 

“ Now, as the alleged interest in the criminal case was no an- 
tecedent interest, and as it would be obviously very unde- 
^sirable that a crimihaf accused should, by filiqg a civil suit during 
the ^pendency of his criminal case, procure a fresh trial, I hold 
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the criminal trial was no| vitiated; and I note further, that 
the District Magistrate directed the Deputy Magistrate to retain 
and fitiish ^e case. 

other ground for this motion/ Kovyever, that the convic- 
tions are illegal i/i view of section 453, must be held fatal. These 
convicts have been sentenced for eight and five extortionate acts, 
^Respectively, occurring about the same date. Thf? acts are of the 
same kind, nay, the very same, viz., extortion and the prisoners 
have been charged and t?ied at the same time (viz., 31st of July 
and i«t and 3rd o^ August). It cannot be doubted that if they 
had comraittecj one hundred acts of extortion within one year 
of each other they would be liablp to be charged and tried at the 
same time, for three only. 

** The Deputy Magistrate’s explanation is annexed, but it' appears 
to'thi.^'. Court he ^mistakes the law. He has — his ‘sentences show 
•— bnly had in* view section 3*14, oonvictions ‘atone trial.’ The 
punishments aggregate a few days short of double his powers ” 

The judgment of the High Court (i) is as follows : — 
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Weseeno*grounds for interfering. Section 453 of the Criminal 
Procedure Code modifies section 452, which requires a separate 
charge and a separate trial for every distinct offence, by allow- 
ing thr,ee gharges of three distinct offences of the same kind, and 
committed within one year of each other, to be tried at the same 
time. But this, does not mean that, if at one time or within 
one* year a matt commits fifty distinct offences of the same kind, 
he shaH noi in one day be prosecuted for more than three such 
offences. This is clear from illustration (^), section 454. 

* (i) AiNSi.iHand McDonbll, yy. , 
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[criminal appellate jurisdiction,.] 

SHAMJKE NASHYO .APPELLANT. 

1 

SertlOf! 75, Indtati Penal Code^Second conviction-^SenUnce, 

Where, soon after liis release on expiry of a sentence of seven years' imprisdii- 
ment on conviction of ‘‘ receiving stolen property acquired by dacoijy/’ a person is 
convicted of house-breaking and theft, he is suflSciently punished by a sentence of 
seven years in' transportation ; a sentence of traLnsporta.tion for life is too severe, 

' It is not the intention of the l.egislafare that a previous conviction should so 
enormously enhance the heinourness of petty offences. u 

AF'Pl^AL against the order of the fcs'sions Court 
of Dinagepore, convicting tlie appellant • under sections 457 and 
380 of the Indian Penal Code of house-breakiurg by night in order 
to commit theft, and of having committed theft 'in a dwell'Sng- 
house, having been previously convicted of dishonestly receiv- 
ing stolen property acquired by dacoity (section 4I2)> aq,d sen- 
tencing him to trans[)orlation for life under,. section 75. 

'Fhe facti^ of this case are* sufficiently set forth in the following 
judgment of Un; Sessions Judge: — 

“ The ])risof]cr is charged wkh hous(sbreaking with intent 
to commit theft, and again with theft in a dwelling-houjse, being 
an old otlend(T. Assessors would acquit on ^the first charge. 

On the second, 014? wouVl acquit, and the othef would couvict. 
I agree with the latter in preference to • the f^rmor. The 
case is a very simple one. Tke prisoner’s, own •statement*' corro- 
borate?* Ihti ^lory for the prosecution, /vhlch thfro is, generally, 
no reason for doiihlliig. It is a case requiring few words. 
When a maif, wRo has only recently come out •from a* seven 
years’ rncarccration, is found so soon erring as in the pre*,sent case, 
it is clear that lie is a man who ought to be« put beyond *the reach 
•of temptation,* tor Ins own sake, sfncl for the sake of the com'munity. 
In such a case limited imprisonment would seem to be an unsuit- 
able punishment, and I do not think that transportation for life is 
• mo^e than should *be awarded. The prisoner Shamjee Nasbyo 'is 
sentenced to transportation for life.” • 



HIGH COUKT. 




VOL. I,] 

The judgment of the High Court (i) was delivered by 

JACKSON, y, " 

The prisoner was properly convicted, but^the sentence appears to 
us to be greatly beyond the rcquirerAents of the case. His 
offence was that,* in company ,^with two others, he had stolen 
S(;^me articles of trifling value, a theft which under ordinary cir- 
cumstances would have been adequately punished with a few 
months' imprisoment. Bqt he had prtiviously been convicted 
of receipt ^of property acquired by dacoity, and had undergone 
a sente^nce of seven years' impnsonment. hor this riason the 
Sessions Judge,* ui/der the provisions of ‘isection 75 of the Indian 
Penal Code, has sentenced the pr*isoner to transportation for life, 
We think it was not the inte,ntion of the f.egislature, and is 
nothin accordance with 'reason, that a previous copvieiidu should 
so enoi^'mously enllaiue the heinousnes^ of p<'tt\' olfeine-’. We 
reddee the sentence to one of sevioi yc^ars, and, in dcItuiMiM' 
to tli^e opinion of the Judge, we connnule lh(‘ ini])risonia('Pt 
transportation. 

* , * (i) Jackson ami Cunningham, 77. , 
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[CRIMINAL APPELLATE JURISDICTION.] 

1878 AMEENOODEEN Appellant. 

Feb, 12. ^ 

Section ‘2 Indian Penal Code^Nature of such offince^ 

a 

To constitute an offence under section 217, Indian Penal Ccj^e, it is not 
necessary that there should be proof that the pq*son whom the public servant 
intended to save from legal punishment had committed an offence, or was justly 
liable to legal punishment. 

Queen vs. Joynarain Patro, W. R,, 66, distinguished. 


Criminal APPEAL from an order passed by -tite Sessions 
Judge of Backerganj, sentencing the appellant to two years* 
rigorous imprisonment and to a fine .of Rs. loo^cor, in default, to 
six months’ further rigorous imprisonment, for oflfencfes under. sec- 
tion 218 of the Indian Penal Code. 

/' 

The following facts were established in the Sessions Courk:— • 
Adhuri Dhapa caught Radha Churn Dhapa with his wife, and 
cut of his ear. On 28th July Radha Churn made a complaint 
to the police-station, in charge of which the appellant was the 
head-constable. He failed to enter .the fact in the police-diary 
or to report jt, but hushed it up, inducing the parties t& coihe td a' 
compromise. 

On the 8th Aligust, a^ Radha Churn became worse, the head 
constable, appellant, recorded the statement ,of M^ddon, the 
brother of Radha Churn, as ^ first information to the effect, 
that his brother had fallen from a ‘‘Tong/’ and split his ear; and 
that, a^ hef had not improved under the care of a kobiraj^ he 
should be sent, to the hospital for treatment, whiph was dbne. 
Shortly afterwards Radha Churn died of tetanus. \ ^ 

The appellcfnt was accordingly tried and/:on*victed by the Ses- 
sions Judgfe in concurrence with the assessors of having, WheA in 
charge of Gournuddy police-station as head constable, induced 
RAdha Churn Dhapa to compromise his cas6, and, in furthet viola- 
Uon <jf his duty, in* having suppressed the fact that Radha Churn i 
came*to complain on the 20th July, and so framed an jjijcorrect 
tecordj^with the view to screen Adhuri Dhapa from legij punish- 
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ment, being offences puiiisiiable under sections 217 and 218 of the 
Indian Penal Code. 

The. (Sessions Judge also, but differing from the assessors, con- 
victed thb appellant of having, op the 8th and following days of 
August, framed bis special diaries in an incorrect manner, with 
the intent, or knowing it to be likely, that he could screen Adhuri 
Dhapa from legal punishment. 

M, M, tjhose and Moonsliee Serajul Islam, for Appellant. 

The fallowing judgment of the High Court (i) was delivered by 
% 

Jackson, 5*- , 

I 

It has been pressed upon us in this appeal that the prisoner has 
not been duly convicted undei section 217 of thej Indian Penal 
Code, because there was not before the Court, upon the present 
trial, any evi(|/ence to show fjiat ip the point of fact an offence 
had Been cohimitted/still less that such offence had been com- 
mitted by the person in respect of whom the wrongful act of the 
police-officer, the prisoner, had been done, What appears is, that 
a* person *pamCd Adhuri Dhapa was charged before the Court of 
Session, and was tried and acquitted* of an offence, the act of offence 
charged being the cutting off of sornebody^s car, and it appears 
thaj: thg p^ticular act which *the prisoner in this case had com- 
mitted, ^nd which amounted to knowingly dlsobeyin’g a certain 
direction of the law as to his conduct^ as a pqblic servant, had 
a*teftdency to save a person, namely, the pei*son charged as first 
stated, •fronl legal |junishment. It appears to me quite sufficient 
for the purpose of a conviction* under section 2x7 that the 
accused has knowingly disobeyed any direction of thejaw^as to 
the way in which he is to conduct himself As a public servant, and 
that h^ shpuld *have done this with the intention oJ saving a per- 
sdti from* legal punishm^ent, and that it is not further necessary to 
show^thalPin point of fact the person so intended to be saved had 
committed an offence or was justly liable to legal punishment,* 
It appears to me certain, that a public servant charged under that 
section is equally liable to be punished, although the intention 

which he had of saving any person from legal punishment Vas 

» • 

(I) Jackson and Cunninqhaii, ^ 
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founded upon a mistaken belief as tofthat personas liability to 
punishment. We have been pressed^with a case in which I myseff 
gave judgment — the case of Queen vs. Joynarain Pairo 
in 20 ,W. R., page 66. If is npt necessary for us at present 
to consider whether that judgment was right, because the section 
on which that case turned was wholly different from the section 
now under ^ consideration. That is a section under which any 
member of the community is punishable;^ anH it is one under which 
the essence o( the offence is that the person to be dealt with must 
kn^ow or have reason to believe that p.n offence has been commkted. 
This is an offence applying only to public servants, and an aCt of 
a certain kind is made punishable as an offence when such act 
is done knowingly against the direction of the law, with the 
intention of saving a person from legal punishment, whether the 
person so intended to be saved from punishment had comn:\itteli 
the offence or not. I think, ther^fore^ that the conviction in thys 
case was right, and that the appeal must be dismissed. 



vou I.] 


HIGH COURT. 


486 


([CRIMINAL REVISIONAL JURISDICTION,] 

In the' Matter of SHONAI PARAMANICK . . Petitioner ; 

T AND 

JOGENDRO SHAHA and another .... Opposite Party. 

Section 52/, Godt of Criminal Prasedure^Power to withdraw order passed^Value 
of evidence— Court of Revision. 

I 

When^ after enquiry a Magistrate finds that there is no sufficient cause for 
proceeding under section 521 of the Code of Criminal Procedure, he is com- 
.petent to let the rnatttir drop, 

As a Court dt Revision, the High Court will not enter upon a consideration 
of the value of »,he evidence on which the Magistrate decided so to act. 

T 

S- HIS was a cAse referred'^by the Sessions Judge of Rajshahye 
* to 'the High .Court, as a Court of kevision, for the reversal of an 
ordfr of the Magistrate in charge of the Division of Nattoi'e, re- 
fusing to proceed with a matter under section 521 of the Code of 

Criminal Procedure. • 

• • 

The facts of this case were thus stated by the Sessions 
Judge;— 

• ^ petition was presented to the Assistant Magistrate of Nattore 

by ont Shonai Paramanick, complaining that Shama Sundari 
Chowdhrani and Jogendro Shaha had oJ)struct 5 d.a public thorough- 
fare in his vilkge. This petition was made •over for decision by 
the Assistant Magistrate to a Sub-Deputy Magistrate, who returned 
it to ^lim as beyond his powers.* It appears to have bg^n then 
made over to Uie police* for enquiry, by an order “dated 28th 
February 1877 order of the *Sub-I^eputy returning it 

to ther Ai^i-staht Magistrate is dated 29th February). The police 
report has no order on it, but a petition of objection jof the opposite 
party bears an order to the effect that the party petitioned against 
is to open the road within a week, or to appear and show cause 
against doing so. The next order, on a petition for a second ii?- 
vestigation, is, that the Sub-Deputy should .inyestigate. This he, 
did, and made a report after taking the statements of witnesses to 
the effect that the road was not a thoroughfare, but a private road. 


1878 
Feb. 12. 
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1878 On inspection of this report, the /issistant Magistrate directed ' 

In THE that the case should remain ^ the sherrista. The petitioners 
^SHONAr*" apply to have the Case refer^^ed; their principal grounds heihg (i) 
Paramanick that the Assistant Magistrate should not have referred 'the case 
JoGENDRo for investigation to the Sub-Deputy, and dispgsed of it on his 
^NOTHER.*^ report merely; and (2) that the materials before the Sub-Deputy 

showed that the-’ road was a public thoroucfhfare. » 

With regard to the first point, I think the Assistaijt Magistrate 
erred By section 521, Criminal Procedure Code, he was em- 
powered to issue an order to the persons cojmplained agapst to 
remove the obstruction, or to show cause against doing so., This 
he did, and it must be presumed that he was, before doing so, 
satisfied of the necessity for such order. Having done this, ^he was 
required, on the appearance before him of the persons complained 
against, himseK to Hake evidence in the matter^ (section 525). 
Instead of this, however, he made over the case, to the Sub- 
Deputy Magistrate, and passed an order on his report 

‘‘ As to the second point, the evidence taken by the Sub-Deputy 
is, as usual in such cases, very conflicting, but it certainly seems 
to me that it establishes the existence of a ^ public thoroughfare,^ 
/. a thoroughfare used at wifi by the section of the village com- 
munity living in a certain part of the village. However, I think 
the first point taken is sufficient to vitiate the proceedings, , the 
Assistant Magistrate having clearly departed from the provisions 
of the law as to the manner in which the case should have been 
disposed of.'^ 

The following order was passed by the High Court (i) 

We think that there are no grounds in this case for the exercise 
of our powers of revision. The Magistrate having satisfied 
himself that there was no cause for acting under section 521, was, 
in our ^opinion, at liberty to let the proceedings drop. As to the 
second grounjl, the propriety of the finding is not a matter Tor 
our consideration. 


(i) Jackson and Cunningham, yy. 
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• _ [CRJMINAL APPE'LLATF. JURISDICTION.] 

*1 * * * 

KALEI? BEPAREE AND OTHERS, . * Appellants, 

I 

Rioirng-^Atfackinff party — Right of private defence. 

% 

^ Where botfe parties are ;irmecl and prepared to h^ht, it is immaterial 
who is the first to attack^ unle.ss it is shown That that pany was acting 

within the limits of thi! right *of private defence. * 

* 

V^RflVHNAL APPEAL from ^an order of the Sessions Judge pf 
Backerganj^ convicting and sentencing Ule appellants on a charge 
* of rioting, armed 'with deadly .weapons, under section 14S of the 
India* P^nal Code. 

Baboo Doorga Mo}\un Dass for tlie y\ppella,nts. 

• * 

'fhe facts of 'this case are sufBciently set forth in the judgment 

of* the High .Court (r)^ which was delivered by 
Jackson, y, 

The case^ against jthe prisoners, appellants, was, that they had 
been res[}^ctively concerned in an# affray in which a person named 
Rohirnooddeen .was wounded with a spear and killed, and they 
were charged under sections *30^’ and 149 of the. F^enal Code ; but, 
#in» coflsetfRence of the evidence, which, in the opjnion of the 
Court of Session, was not suriicienlly strong to support a con- 
viction on those counts, they were* aJnvided duly, under section 
148 ol. theJV^nal Code, of riofiiig armed with deadly weapons, and 
s(‘ntepced, each pf them, to rigorou^ imprisonment for three years. 

It is^contended tor the appellants that, in the,* comjiliejn of the 
evidences given before^ thep>urt of Session#, the appellants ouglit not 
to h 3 v^ been cgn/u'ted at all , and it is pressed* upcm us that the 
judge has altogelher disbelieved most of the witnesses* for the 
prosecution, and UiaUlu* relies entirely upon a single witness 
namSck Gholam Nubi, who, . hawever, has not adhereS to thef 
same story throughout, but hfts contradicted himself ; and 
it is contended that he therefore ought not to be believed. Now, 

it seems to us that the appellants’ pleader *s mistaken as to the • 

* * 

(i) Jackin and Cunningham, J'J. 
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view taken by the Judge of the eviijence for the prosecution 

Kaleb generally. I do not understand that the Judge altogether dishe- 
Beparee ® 

AND OTHERS, aiid Tejects that evidence/but that he disbelieves it in so 

jud^Zcnt colour to the case which would establish aggression 

— and guilt on the part of one *o{ the contending parties only 

Jackson, J , ^ entire innocence of the o^her. In that tespect the Judge 

certainly does not believe the evidence^ and 1 see ve4*y little reasoi\ 

to doubt ‘that the Judge is right. Th.ere is good reason to 

believe that on both sides there was irritation and also determi- 

nation to resort to force to support the rights and pushes of 

fhe parties, and the Judge exprtrssly says that it appears from 

the evidence (and it ipust betaken therefore that %e ‘believes it 

in that respect) that there had been preparation on both sides 

for on firmed encounter. It is not denied that the evidence of 


the witnesses generally goes to show that these foiir persons wqre 
engaged in the encounter which resulted in the death ofRohi- 
mooddeen. As to the evidence of Gholam Nuhi, the Judge expressly 
says*that he came into the box with the determination of suppr^ess- 
ing circumstances which would tell against his own landlord, 
but that being pressed, he was compelled to admit the whole 
truth, and the’refore did admit* that on the side of. the landlord 


as well as on the side of the confederate ryots there was use of 
force, and consequently mutual affray. He expressly sa^s that 
these four persons were engaged m the affray, an? I .do not 
find that the cross-e;jamin.ation which followed was, at all directed 
to show that his’ s^^teme’nt in that respect wa*. untrue. .The 
appellant s pleader, I have no doubt, had good reasewts far not 
laying before us the defence rwsed in favour of th*e prisoners ; and 
it is of^ioijs that what they really sought to do.was not so much 
to show they were entirely free from blame, or were not present 
on that occasion, *but merely that they were nob the attacking 
party^. That, under the circumstances of this case, iftakes no 
difference, because it is not attempted to* show that they were 
•acting i^ithin the legal limits of* the right of private defence ; 
and it does not matter, whPte both parties are armed and 
prepared for battle, which is the first to attack. Both sides 
•are. equally cuipahre, | therefore think that this appeal muift 
fail* ■ . 
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[criminal re visic^jal jurisdiction.] 

I'N THE Matter. OF UJJALA BEWA. 

« 

* Code of Criminal Procedure, section 142 — Indian Penal Code, Chapter XX,, 
t section 4g4--*Jufisdiction — Complaint. 

A complaint was made to & Magistrate accusing a certain peison of having 
taken j)r Uept the wife, of the complainant. In the course of the proceedings jt 
appeared that the wife had committed bigamy (section 494, Indian Penal Code;. 
The Magistrate, M^ilhdut a further complaint, committed the woman alone for trial 
by the Court of Ses’sion. 

thfet the Magistrate had acted within his jurisdiction, section 14J of the 
Code of Criminal Procedure lacing designecl to prevent a Magistrate from imjuiring 

without complaint into a case connected with marriage , but, when a case is properly 

* * * 

^ before the Magistrate, he may proceed agaiyst any person implicated. 

T*HIS was a case called for by the High Court, as a Court of 

Revis*ion, on perusal of the statements submitted by the Sessions 
Judge of Jessore at the close of the January Sessions.* 

The facts afe sufficiently set forth in the judgment of the High 
Court (i), which was delivered by * 

Jackson, J. 

Ujjala Bewa was put on her trial before the* Court ot Session 
upon a. charge framed under section 494, Indian Penal Code. 

T 4 ie Sessions Judge shopped the case, being of opinion that the 
Magi.strai:e’s proceedings were illegal and the commilm.ent*^invalid, 
inasmuch as, in his opinion, it did not appear that any complaint, 
in tRe, proper .sehse of the term, was made by the prosecutor, 
Bljeem CJhurnar, against Ujjala. It does not appear ^as a 
“ complaint in the prAper sense of the term; but we find, on 
lookfng to the witness before the Magistrate, that* Bheem, in thd 
first instance, lodged a complaint ••against one Khettra or Bhitton, 
apparently of taking or keeping his wife away from him. Ujjala, 
being then in Court, said that she was not *mdrried to the com-* 

(i) Jackson and Cunningham, fj . 
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1878 plainant. Whereupon the Masfistrate inaMe this order : “ I adjourn 

IiTthe this case to the 26th instant, wh^en, if tlie complainant elects to 

Matter OF proceed, he is to appear with his witnesses,'^ and he warns the Com- 

UjjALA 

Bewa. plainant of the danger of urging a false complaint. e 

Judgment. Xhc complainant evidently did elect to proceed,, for, on the 29th 
Jackson, y. he was further examined, and then said (after again asserting his 
previous marriage to Ujjala), “ I hear now that Ujjala has made 
nikah with Radin Chumar,” and on the "same date Ujjala was 
examined as a defendant. F.videncc was gone into on that and 
fo'liowing days, and on the 31st of July the complainant s6ught to 
give, and did afterwards offer, further evidence. Ihe result was 
that, in the Magistrate's ojiinion, there was a good case against 
Ujjala, but not evidence to warrant the commitment of .the man, 
whom she subsequently married, an abettor. 

The Sessions Judge refers to section 142, Code of Criminal Prb- 
cedure, which forbids a Magistrate to take cognizance of a caa' 
withov’t complaint, when the offence tails (as here.) under Chapter 
XX., Indian Penal Code. That provision is clearly de.signed’to 
prevent Magistrates from in<iuiring ot their own motion into 
cases connected with marriage, unless the husband or other 
person authorized moves them to do so ; but, apparently, when 
the case is once projierly before the ..Magistrate, he may proceed 
against any person implicated. In the present insta"ce,' hovt'* 
ever, it is clear that the husband, or soi-disant husband, not' only 
brought the case before the Magistrate, but, on its being set up 
that Ujjala had been married by nikah to another man,^and after 
having an opportunity to consider, he chose to go on againsi; her. 
The proceedings of the Magistrate, therefore, seem to have 
been in complete accordance with the law we accordingly set aside 
the order of thci.Sess'ioiis Judge, and direct that Ike trial proceed. 
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In the MaitkR' 01^ l'!Ll(CKDHAKI£E. 

• • • 

Code of Criminal Procedure, section Jb'i — Verdict of a Jury'^Controry 
finding of High Court on the fads. * 

• 

A majority of^ the jurors (four out of live) acquitted the prisoner on a 
charge of attempt to commit rape. The Sessions Judge disagreed with that 
verdict, and referred the case to the High Court under section 263 ol the Code 
of Criminal Procedure, because, in his opinion, the offence charged was proved. 
Tlie^High^Court found that the evid(?nce for the proscciitidn was fully worthy 
of belief aiyl consistent with probabilities, and sentenced the prisoner. . 

T . • . • . 

4 IJIS is a cas^ referred by the wSessioii.s Jud^e of Patna to the 
High Gourt^t under .section 263 of the Code of Criminal Procedure, 
becausd he disagreed, with the \;erdict of the majority of the 
jurors (four out of five)^ acquitting the prisoner on a* charge 
of attempt to commit rape,, and “considered it necessar'y fdr the 
ends of-justice to do so.^’ * , 

' The Sessions Judge in referring the case stated ; “ As I tol^ the 
jury pretty plainly,’ I Am of opinion that the offence charged is 
proved. There is nothing whatever to show that ‘the case has ‘ 
been got up, and that the witnesses for the prosecution have 
spoken otherwise than truthfully. Neither is there any reason- 
able ground for the belief that the prosecutrix in any way oon- * 
nived in the attempt made o*n her chastity.” 
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1S78 

In the 
Matter of 
Tiluck- 

DHAKEE 
Judgment. 
Jackson, J, 


The judgment of the High Court (iji, was delivelred by 

Jackson, 5^. . 

We consider the evidence for the prosecution in this case feo be fully 
worthy of belief, and' coiivsistenti with probabilities. The question 
raised by the accused is not whether the complainant was or was not 
a consenting party — an issue which’it is often extremely difficult to 
decide — bpt wh(^ther the entire story for the prosecution is false, the 
defence being alike. We agree with the Subordinate Jadge and one 
of the jurymen in thinking that there Js no reason to discredit 
the case for the prosecution ; we cqnvict Tiluckdharee of an attempt 
at rape, and sentence him to undergo rigorous ^imprisonment for 
two years, and also to pay a tioe of 200 ‘rupees, in default of 
payment whereof, he is to undergo further rigorous impris 6 nment 
for one year. 


{i) Jackson and Cunningham, JJ. , 


[criminal revisional Jurisdiction.] 

In the, Matter oe KUDRUTOOLLa and bTHERS. 

Charge-^Trial — Commitment-^ Code of Criminal Procedure, section 220 
c (explanation), seoiion 221 . 

m * . ' 

A Magistrate is not limited to passing an order of acquittal or fonviction 
after a charge has been drawn up. There is nothing the explanation to 
section 220 of the Code of Cviminal Procedure which prevents a Magistrate 
from committing the accused for trial by the Court of Ses*sion even . after the 
charge has been drawn up and the witnesses for the defence have been ‘examin- 
ed. ’ • * ’ 

“Trifil," .as defined in section 4, means ;he proceetjings taken in Court 
after a charge has been dr^awn up, and sectiQn 220 empowers a Magistrate 
to convict at any ^tage ih the proceedings in a trial. ' 

This is a caJjC referred by the Sessions^ Judge of Backergunge 
to the High Court, as a Court of Revision, that the order df the 
Magistrate committing Kudrutooila and others for trial by the 
Court of Session might be set aside as contrary to law. 

' ‘The accused were brought before the Magistrate on a charge^ 
of rioting (section 147, Indian Penal Cade), The evidecfcfe for the 



VOL. II.] AS A COURT OF REVISION. 3 

prosecution was recorded, a^charge was drawn up, his defence was 
taken, and his witnesses were examined.* The Magistrate then 
recorded what the Sessions judge termed a judgmi'iit, but 
apparently not a judgment within the, meaning of section 461 
of the Code of Criminal Procedure, since he did not formally 
convict and sentence the accused. A tew days later the Magistrate 
recorded an order that thp charge was cancelled, and that the 
prisoners were committed, for trial by the Court of .Sessioil. 

« 1 1 . 

The Sessions Judge referred this case to the High Court as a 
Court ^of f<evision, bccliuse *he considered that, ‘ having drawn up 
a. charge, the Magistr.ite was bound to convict or ru-cjuit,’" and he 
relied on the terihs «ot the explanation to section 220 of the Code 
of Crirriinal Procedure, stating his opinion also that, by the words 
at any stage of the proceediig^^' in section J2i, the l.('gislature 
me^nt before the charge*was drawn up, so as to hr consistent with 
*the explanation to Section 220.*^ 

The judgment of the High Court (1) was deliver(*d by 
CUNN4NGHAM, J. 

* “Triaj,” according lo the definition in section 4 of the Criminal 
Procedure Code, means the proceedings taken in Court after a charge 
has been drawn up. It is clear, thereion*, that st'ction 221 of the 
Cryninr^l Procedure Code, which follows section' 220, authorizes a 
Magistrate, although a charge may have been drawn ’up, to stop 
further proceedings and commit for trial lor this purpose section 
221 <nay be regrNriled as a proviso to s<-ction 22v'». It may be added 
that, Hiough the (‘xplanation to section 220 provides that, if a 
charge* is drawn up, *the prisoner' must he either convicted or 
acquitted, it do|is not nc^quire that the convntion Oi; acquittal 
should be by the Magistrate who drew it. We s(h- no reason, 
theref(fre, to quash the commitment. 


1878 

In the 
Matter oe 
K unRur- 

OOLLA 

Statement. 


Cunning- 
ham, J 


, (1) JNckson and Cunningh.am, JJ 
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[criminal REVISIONAL JURISDICTION.] 

RAJCOOMAR SINGH and ano'cher ..... Petitioners. 

Section 5^^©, Code of Criminal Procedure^ — Order of Civih Couri--^Section 141, 
Indian Penal Code^Illegal assembly-^Refusal of Magistrate to summon 
wifnessr.s for t^ie defe^Lce-^Section j^g, Code of Criminal Procedure, 

When the contending parties are admittedly fn joint possession of certain 
premises, a Magistrate, under section 530 qf the Code of Criminal Procc- 
/iure, cannot determine whether one of them is at •liberty to iliakar use of 
the land in such a manner as to cause annoyance ^ to ^another and 
against his will. Such a matter is beyond his jurisdiction. 

Any order passed under section 530 ceases to have effect when the 
party aggrieved by it obtains an order from the Civil Court declaring 
his rights as against such order. 

It is not intended by section 350 of the Code pf Criminal Rroceclure 
that a Magistrate should enquire geiierally into the * nature of / the 
defence, and then to consider whether he s'nould absolutely abstain 
from •summoning the whole of the witnesses cited by the accused;' but 
that, when the Magistrate considers thai any particular witness is 
included for the purpose of vexation or daiay, he * should exercise 
his Judgment, andenquite whether sucb witness is material, • 

The nature of the offences defined in sections 141, and 425, Indian 

Penal Code, discussed. 

• • 

A • » ‘ » 

^Application to the High Court, as a court of RevKsion, to 
set aside as contrary to Law the order of the Court of Session at 
Hodghly on appeal, enhancing the isentences ppsed the- Magis- 
trate of the division of Serampore on conviction oi the petitioners 
of causing mischief under section 427 ol the Indian J\*nalCode, 

'fhe pfititioners were^ convicted by the Magistrate of Serampore 
of rioting (se<;tion M47, Indian Penal Code), an^l were sentenced 
each to Three months’ rigorous imprisonment, being also, required 
each ^to furnish recognizances of Rs. 100 ty kgep the peace for 
one year!' ^ 

They obtained from the Higi Court (Whitk and McDonell, 
JtJ.) a rule to show cause why these sentences should not be set 
lasidt* as contrary to ^aw ; but this rule was cancelled by AlNSLiE^ 
andyMcDONELL, J], (sec j C\ L. R.‘352),.and the petitiow^rs were 
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deferred to & usual relnedy by appeal. They accordingly >*78 
appeded -tp the Sessions Judge pf Hooghly, who, m dismissing Rajcoomar 
their ’appeals, ^enhanced the sentences to six month,s’ rigorous 
imprisonment. They now agaip moVed the High Court as a Siaiement 
Court of Revision^to set aside the conviction and sentences. 

Brms 6 n s^nd Jackson^ for Petitioners, 

J. D. Belli for Opposite Party. - ' , 

, A 

The following judgments were delivered by the High Court (i) 

Jackson, ^ ^ ^ jackson,^. 

The conviction which led to the granting of this rule was first 
brought before ./ cl Di^vision Bench of this Court on the 2bth of 
October last, on which occasion the learned Judges who heard the 
application directed that the Complainant Dino Nauth Ghuttuck 
should be called upon to show cause why the stmtence passed 
'on .the petitioners *should not be set, aside, and that in the mean- 
time Ithe petitioners hfc released on bail. The rule, which issued 
on the 26th of October, for some cause or other, did not come on 
for argument before the iSth of January. It was then observed 
that the petiti<?ncrs had* a right of appeal, and ijie Cpurt, consider- 
ing that the right which they had under the law should be first 
resorted to, discharged the rule, and observed that the Sessions 
Jud^e 'vould exercise a wise discretion if, under the circumstances, 
he admitted the appeal, although the regular time liad elapsed. 

On that an appeal was made to the Sessions jud’ge, and that officer, 
so faff from affording any relief to the petitioiTers, dismissed their 
appeal^ and* doubled the punishment inflicted upon them by the 
Magistrate, and ’also directed that* further proceedings bf; taken 
against the employers iA the petitioners. On that’ ^a'^further 
afiplication has been made to this Court, find have now to con- 
sider *he , propriety of tbe original conviction, and alsn of the' 
further orjSer passed by the Court of .Session. 1 thinje it noceshary, 
in dealing with this tasS, to go a little further back, to show what, 
the history of this matter has been ; because it seems to me of 
sofat importance that the previous transactions and orders should' 
considered as enabling us to judge of the.coiirse taken by the, 

\ parties and by the llagistrate. . . 

, , :(i) Jackson and Cm^NiNCHAM, yy. 

:-V;x:,,[CRlMm^ .C L R,, S3. , . 
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The subject of dispute is the mode of enjoyittlnt of a small 
lUjcooMAR jpiece of land which, as 1 leai^ned from a small sketch which 

: has just been handed to and of which the general correct- 

Jud^nt. [ understand, js admitted^ by both parties, is situated to 

y.yACKsoN, y, the south of the house of Shama Churn «Lahory and close to it, 
but separated from the house by. the GovernnVent road. This 
piece of land \s situated at a distairce of about^ two rniputes^ 
walk from the hou^^e of Gopee Kristp Gossain; and this Gopee^ 
Kristo is a ioiut owner to the extent of eight annas in the land, 
Sliama Churn being co-owner to the extent 5 f four annas and there 
is also a third owner who is not before us. It appears that some 
time before the Doorga Poojah, in Shama Churn desired to 

iivse this join! piece of land for the purpose ol errectitig upon it a 
platfonh supported by bamboos, wldch is ('ailed by the high-sound- 
ing name of nohuikhana : it was intended for musicians to, sit 
upon, and the music to be perfoj'ined^ there was probably connected 
with the approaching poojah. Some dispute having arisen in con- 
sequence of Gopec Kri.sto (jossairi being unwilling that the . land 
should be so occupied, the Magistral ' of the sub-division* held 
an inquiry, and made an order under section 530 h{ the Criminal 
Procedure Code, adjudging exclusive possession erf that part of 
the land on which this nobutkhana stood to Sham*a Churn Lahory. 

t * , « 

In consequence of that, Gopee Kristo Gossain brought suit in^the 
Court of the Subordinate Judge, a suit of which the nature and 
result are not stated with sufficient accuracy by the Courts bdow. 
The object of it was lO have it declared that Goped. Kristo Goiisain 
was entitled to joint possession over the whole of this piece of land, 
and tl|at ShaW Churn Lahory* was not ^entitled to trtci^nobut^ 
khanof vh^reon, and it was specially prayed that this declaration 
should ])e granted, and that the nofmtkhma should be broken dowit. 

‘ The Siibordinale judge made a decree in all respects actording 
to the prayer^ of the plaintiff, that is to ^say, his decrele was that 
the plaintiff's, suit be decreed. This deerfee, course, ► oujjhC to 
have been more carefully expressed, and the plaintiff* by his 
•pleader ought to have taken ca?e that effectual relief was grant* 
;^ ed under it. AIMhat was done for that purpose was a. 
having been made on thje 19th of May 1877, the N&zil 
spot, and, by planting a bamboo 
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called symbolifaf possessioi). The nobutkhana^ it appears, was not 
pulled dqwn, but remained where :^it was.’ 'Ihe very natural con- Rajcoomar 
sequence^ was, that, on the approach of the Doorga Pooj^ah of 1877, 
ihe dispute was renewed, and several •servants of Gopee Kristo 
Gossain, acting doubtless under their ihaster’s instructions, went Jackson, y. 
to the place, and^nHed down this erection. On that shaina Churn 
^^hory complained, the senvants were brought beiore tlie Magis- 
trate, and convicted of ^ the plleiue ot misrhiet,, and fined. That 
occurred on the 28lh of ‘Joptrinber On the morning of the 8th 
of Octobg:, the servants of* (jO[)ee Kri^fo (jossaiii, getting up, 
early in the morning, found ceiUin “glmiamies’’ in the employ 
Qf ‘Shama thurn l^aljory engaged in selling up this nobutkhana 
again, ^The men who made this discovtry summoned others of 
their tellow-servants, and I hoy, pot only jirotested agaihst the 
creation, but pulled doVn tin bamboos, look them out of the 
•ground* thrusting* aside the “^servants ol Shama Churn Lahory, 
ancf throwing Co thetground another servant who had (limbed 
upoi\ one of the bamboos, and who had clung to it Upon tills a 
furtheft complaint was made to tin Joint-Magistrate of Seramporo 
og the afterncu)!! of the c^th of October, He immediately issued a 
sumrpons, and had the accused brought before him We gathc^r from 
apart of the affidavit before us that the Magistrate in the first in- 
slanee intended to deal with the matter summaiily, but that on 
iTie app^cafion ot the pleader foi the accused, he agreed to take 
it up and deal ^ with it in the usual form. Al^ the same time 
hq ajteied the charge against the accused to one of noting, which 
of coui^'e, not being one ol the ollt^nces specified in section 222 
of the Code of Criminal Procedure^, (onld not be dealt with in a 

i> 

summary form, pne of tl^e witnesses was examined the 

charge was framed, and. another afterwards^ The defendants 
were Vailed upon tor their defence, and tluw named several wit- 

« 'I 

nesaes. Ijfow, it ib stated, but tho Majjistrate lienics the siate- 
ment,^ antj I very wilKu,>ly accept liis denial, that, in (jhe first 
instance, he made a verbal refusal to summon these witnesses. 

However, summonses did issue on the following morning, but> 
the witnesses were not to be found. On that, the accused <. | plied 
to the Magistrate to grant further time for the appearance | of 
the witnesses, representiuj^ that the lime was a time ot poojah 
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when people were disinclined to atten^d the Court, and that they 
had not at a fair opportunity * of procuring the attendance *of 
their witnesses. The Magistrate/ for reasons which he stated, 
declined to allow further time, and on ’the i2lb of October proceeded 
to convict the prisoners dt the ofience of rioting und6ir ^section 
147 of the Indian Penal Code, ar\d sentenced^ each to imprison- 
ment for three /months. The result of the appeal to the Coud 
of Session, as 1 have already said, was* that the Sessions Judge 
considered the seatenre too lenient, and directed that the prisoners 
should each undergo rigorous imprisoninCntdor six monthg. 

It appears to me, in the hrst distance, that the Joint-Magistrate 
was in error in making *ciny order in this matter* under section 
530 of the Criminal Procedure Code. It seems to me that the 
subjecUmattcr was one to wdiioh that section could have no 
application There was really no question of possession. The 
land was in the joint possession of 'the disputants, and the only 
question was whether om of them, being 9 joint owner, was at 
libetty to make use oi tln^ land in such a manner as to cause 
what the other joint owner chooses consider an annoyance, 

and against the will of that joint owner. • In fact jlhe Magistrate 
himself, m a pa.ssagc of his judgment, seems io 'turnish an 
excellent reason why he should not have exercised jurisdiction 
under that sectiosi, Advirting to an argument of the pleader tor 
the accused* as to the right of (jopee Kristo (iossain fo forbid this 
mode oi <*ujo)megt, he says. “I am unable to accede to the 
application ot this /lo< trine. I'lie vakeel says that the doc||rine 
would be monstrous, that a eo- sharer might build a hougi^ .upon 
land held in joint partnershij), Jor his sole vse," and so on.* Then 
he goes on to say. “Tlir objection (^oes not apply hete, lor a 
nobutkhana is not a house; it is the flinjsicst and most unsubstan- 
tial ot structares. * it occupies the air rather tKaft. the earlji '! it is 
an Rented platform on which musicians may sit. Th'e^grasl can 
grow under it, and goats and cattle graAc there.!’ The Magistrate's 
’own argumeiiinheiefoie was that -Shama Churn Uhory, ia erecting 
Jthis nohutkham, chooses to occuj^ the air; and, although sttction 530 
^tjpiplies to land and ivater, it rertainly docs not compr»h6nd the 
hir,’ I havti no doubt* that the order nndei section 530 was beyonfl 
the* cower of the Magistrate, and ntKrht not to have HlM.n nuxie. 
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The Magistfate, howevjpr, not only made that order, but has 1878 
rejied oit it in the proceedings now before us, because he has Rajcoomar 
ordered a copy of it to be filed ’ on the record, although it is maiii- 
test, fro'in what' afterwards took place, „that the order had ceased judgment, 
to have ahy effect whatever, because the result of the order was Jackson, y. 
that Gopee Kristo Gossain, ^being affected by it, immediately ” 
ibrought a suit in the Civil ,Court, and that Court declared that the 
defendant had no right to, erect a nohutkhana ’m that situation, and 
in fact decreed that it should be removed, But, as an order under 
section 530 is only valid \iMtil the person to whom possession is 
given \s ousted by due course of law, and as the effect of that 
judgment 6f the Civil Court certainly .ras to oust Shama Churn 
Lahory, the order of' the MagistVate ought not to liave been refer- 
red to in dny further proceedings. That order of the Civil Court, 

I understand, has not been set aside on appeal. It is not our busi- 
. ness M present! to consider the correctness of that decision. 
*Ui!d«ubtedly, *as far js the parties' were concerned, it was a valid 
decision of a competent Court, and the Magistrate as well ^s the 
parties were bound to respect it. 

. In respeeWof what occurred in September 1877, it appears to me 
that the first conviction by the De'puty Magistrate was erroneous. 

The accused persons were convicted of mischief by the Magis- 
trate. Now, the definition of mischief is to be' found in section 

# ^ #1. (ffp 

425 of*}he Indian l^enal Code, whicli is this “ WJiocver, with 
intent to cause^ or knowing that he is likely, to cause, wrongful 
Ips^or damage ^0 the jiublic, or to any persovi, causes the destruc- 
tion* of any* propertyi or any such change in any property, or in the 
situatton thereof, as destroys or diminishes its value or utility, or 
affects it injuriojisly, compits mischief.” Now, as far,as [’can see, 
the only act done by tlje accused persons in that case was to 
change the. situafion of the bamboos (because tliey were not other-, 
wise destroyed or injured) in so far as to put an end to their con- 
tinuftnee^ in the form»ofa structure. Then, looking to the words 
'♦wroifgfwl loss" as defined in section 23 of the Indian Pe’nal Code’, 
we have, “ ^rongful loss is the Iffss by unlawful means of property 
‘'l!0 whiHih the person losing is legally entitled.” Now, it is clear 
from the decision of the Civil Court which was' then in force* that’ 

Shaitia Churn Lahory was not at , that time legally entitled to ’have 
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iM those bamboos put together in that plaice in the toifm of a nobui^ 

Rajcoomar khandy and consequently there was no causing of wrongful loss in 

the act done by the accused persons. It seems to me, therefore, 

fudgmsnt that, it (hat conviction had been brought before this Court in 

Jackson, y the exercise of its powers 'of revision, the conviction would have 

been set aside, but the employer of tjie accused appears throughout 

these proceedings to have, been singularly ilUadvIsed. He haej 

an illegal order made against him under section 530 untouched, 

which vias allowed to lemain untouched.^ He brings a suit in the 

Civil Court, of which he fails to obta'sn the full effect, , His ser- 

* * 

^ants illegall} suffei conviction tbr the offence of mischief, and 
that conviction is also allbwed to pass unquesttened. 'He seeths 
to have been then advised to cover this piece of ground with logs 

of woocl and bricks and other maV*rials, which was undoubtedly 

an unjustifiable , act. His servants being uhen charged with riot- 
ing, it appears that their Counsel, in^^tead ol simply relying upon 
the decision ol the Civil Court, thought fit, to argue before the 
Magyitrate at length as to the question of right Finally, qpon 
the conviction taking place, instead of going at once to thc^A^p*. 
pellate ('ourt, the accused were advised to come before this Court-n^ 
a procedure which 'undoubtedly prejudiced them in, the mind of 
the Sessions Judge, and which has added very nfuch to the cost 
and anxieties ut the se procLc*diiigs ‘ 

1 am now coming to the particular proceedings whic^ ar^' before 
us. These petitioners were charged with the offence of rioting. 
Now, first, as to the ^irocedure It appears to me tjiat the accused 
were undoubtc^dly prc^judiccd by the haste* with whicJi the prosecu- 
tion was pushed on I am unab^e to sec^ for v^hat {Public; objett this 
was doi^e, or what was the particular unportanc*^* of the case to 
which the Magistrate rc"ft*rs It seems tu have been in the eyes of 
the Magistrate* of ) 5 articular importance that the 'employer of' the 
accusjl p'ersons Hiould not gam his object, and from that;it seems 
to result that he thought ii was of greati importance «that the 
Complainant &ht)uld gain lus object, that is to say, whatc'fref the 
result of this prosecution mighPbe, Shama Churn tahory, the 
virtual complainant m the case, should be enabled to erect and 
Iceejy erected thi/ nobutkham for such purposes a$ he thought 
desirable, and the Magistrate, m a passage of his eif^Ianatwn 
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which was submitted to this Court some time ago, says that, on 
looking back tp the proceedings, he^ is unable to see what other 
coursfe hfi could have taken. I confess it does seem to me strange, 
considering that this question h,ad bedn already submitted to a 
Civil Court which ^as competent to entertain it, and that that 
Court, whether rightly or wrongly, had determined that Shama 
Churn Lahory was not entitled to that particular ’ form of enjoy- 
ment, ~it does seem to ine strange that it should not have occurred 
to the Magistrate that the '^ight solution of his dilftculty would be 
to restrain Shama Churn Lahorv from doing that which the 
Civil Court had decided lie was not entitled to do until, at 
any rate rate, a further decision on the matter should hav(' been 
obtained. 

I have next to observe thr retiusal of the Magistrate fo allow 
time to the accused for the appearance of their witnesses. The 
* Magistrate (and F observe also th^‘ Sessions Judge) relies upon 
the alleged di.scretionary power of the Magistrate in this matter. 
Nov', this being what is termed warrant-case,” the <hity of the 
Magistrate in this particular is stated in section 2i(| of the Code. 
That section says: “ The Magistrate shall, subject to the provisions 
of section 362,* summon any witnesV, and examine any evidence, 
that may be offered on behalf of the accused person, to answer or 
diy)rov^e the evidence against ilim, and may, tor this purpose, at his 
discretW>, adjourn the trial from time to tiint‘ as may be necessary.” 
Section 362 say^s : ”lri warrant-cases, the Magistrate shall ascertain, 
from the compUinant or otherwise, the name^ of any person who 
may*be acqliainted •with the facts and circumstances of the case, and 
who are likely lo'give avidence for the prosecution, and shall summon 
such of them fo give evidance before him as he thinks' necessary. 
The Magistrate shall also, subject to thi* provisions of section 
35q, summon imy witiKss, and examine any e\Klence, I hat may be 
offered crfi behalf of the accused person to answyr or disprove 
the evidence against him, and may, tor thal purpose, at, his dis- 
cretion, adjourn the trial from time to time.” ‘ 

Section, 359, to which reference is there made, says If the 
Magistrate thinks that any witness is included in the list for the 
purpose of vexation or delay, or of defeating the ends of justice, he. 
may requite the accused* person to satisfy him that there are 
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>*?8 reasonable grounds lot believing that 6.uch witness is material. 

tl;ajcooHAR Now, I understand this section to mean that, Jf, among Hhe 
persons natned by the accused as witnesses to a defence, the Magjisr 
yutffmmi trate considers any par/ iqulUr witness is included for the • purpose 
Jackson, y of vexation and delay, he is to exercise his* judgment, and enquire 
whether such witness is material . 1 have nevfir heard that it 
was intended byAhat piovision to enible the Magistrate to inquire 
geneially into what, tin defence of thq accused persop is to be, 
and to consider whethtr on hearing the nature of the defence, he is 
absolutely to abstain from summoning* ifu ‘whple of the avitpesses 
cited by the accused 1 afti iware of no warrant for the exercise 
of any such bweepinif authontv Setting that can it be said 

heio there was any purpose ot vt \ation or deliv tor which, these 
witnesses wen summonteP lho,tiiHl was procteding with great 
rapidity Hu* olteiuc of whuh thest prisoners were charg|#*d 
was very serious 1 ht hw t nabkd t/iem to call ^itnfsses in order^* 
to disprove or answer the lasi made against vhem, and considfenng 
whal^the time of the year w is it which the first attempt to pro- 
cure the attendance of thes( wiliHsst** had been made, it^Uoes 
seem to me that it would have be m leasonable to ailow a further 
time for that purpose, and I moreover think it probable that, by 
reason of sin li time not having hf en allowed, the prisoners were 
prejudiced ni tin ir defciuc, be( ius( *lhjs was not a sunj^e q^estipn^ 
It was one whuh depended somewhat on minute cons*^'ration 
riiecondud of the parlies, the mode in which out s^de oi the other 
had acted, was of ttf gic lU si imjiorUiue ai determining, fjrst, 
whether the iC( usf d ind (ommitied any offf^ue oi*not; and, 
sec on what was tlu niture *\n<\ (xlent*of thfit offence The 
Magist/a^te^ ni deed say ^ in oidii to juskif) his iretusal, that tht 
accused had contessel {h<fl willi whi(h»thcy were charged » The 
accused conft s^ed no su< h thing 1 hey wi le charged wjth rioting. 
That » which tljey lad admiUtd was that they had yulled Up 
these bamboos, and disphadthe cietlion • llfat is a bog, Way 
from confes^ing'the offena of nolin / ' 

* Another point upon wlinh 1 think we are bound to remark js, 
that the Magistrate, luvingathis (ominaiid the means of obtain^ 
Jug sfVidence winch w IS presum ibly iinpaitial, llutiito say, th«i 
evidlanfiie of his own polict officers, did 'not cither call idrVxaftiittc 
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aiiy one of Ifienu Tbe* witnesses for the prosecution were, 
believe, , on two, and 1 should Ijave expected in a case like this 
that <he Magistrate should have ‘resorted to the evidence of the 
police-officers, as presumably free from Jeaning or bias one side 
or the other So, far as* to the procedure in this case. 

I now turn* to the conviction, The accused have been con- 
\victed of the\)ffence described in section of Che Indian Penal 
Code. After a good deal pf consideration, I api unable to satisfy 
myself that that which ih%y did came under that »ectjon. Rioting, 
according to the Indian Perfal Code, consists of force used in the 
prosejcution of a common object, and *by an unlawful assembly. 
.We must,*therefcn‘e,^find that there was an unlawful assembly, that 
they had a common object, and that force was exercised in the 
prosecution of that object. Now^ I think it highly probable that 
01^ this occasion there ^^ere five or more persons assembled. But 
• who were these* persons ? ’^The^ were not persons assembled 
together for. any unlawful purpose, nor were they persons sum- 
moped together for the purpose of committing a breach oS the 
peaet. They were the ordinary servants, and probably, relatively 
speaking, only a few* of the ordinary servants of this Baboo, 
Gopee KrTsto.Gossain. One of thefti discovers that stealthily the 
other party had,* in the course of the night, put up this struc- 
ture, which the Civil Court hid declared he w?is not authorized 
^to do, calls other servants to assi.st him in remonstrating 

and in removing this structure which was theue ^ erected illegally. 
Ijt i\as suggeste^d that this matter came eith<4^ under the third or 
fourtli ’clause of sestion 141. The third clause specifies the object 
to be that of Committing any mischief or criminal trespass or 
other offence, regard ^to mischief, as I have already said with 
reference to the previous, conviction, it appears to me there was 
no riSi^chief, In Regard to criminal trespass, the’ allegation appears 

t * 

to.me' to ))e absurd. I’he accused persons were only where, they 
were entitled to b« — on their master^s own land. They had not 
'gone* there, nor did they remain there, for the purpose of trespass- 
ing or for any other unlawful piffpose. Then it is said that per- 
haps they had gone there for the purpose of enforcing some right 
Of supposed right. It seems to me they had not gone there* ior^ 
such purpose, but thart the other side having gone there" for 

? [Criminal J ' C. L. R., 24. 
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♦ tlift purpose of enforcing a right whifh he perfectly, knew. 
Court had adjudged hiift not to possess, these per^opSj . 

representing, their master, went thei-e for the purpose of resisting 
'i^^uigmtnt. that infraction of their master's right. It is admitted Jtbat ..Rp 
Jackson, particular force or violence was used, and* that this was the case 
! be further inferred from the fact that the police-officers wlto 

were on the spot^saw no occasion to interfere. It appears to 
therefore, fliat there was no cause for convicting these persons of 

t • • c> 

the offence of riqling, inasmuch as they \jerc not there as mem- 
bers of an unlawful assembly, nor fon* 5ny» unlawful purpose. I 
think, therefore, that the conviction’,' as well as tlie procedure under 
which the conviction was h^’d, was illegal, and ought to be set asidle^s 
J have only now to make one‘or two observations upon what 
has occu/recl in the Court of Session. The errors into ^'which the' 
Magistrate has fallen are easily explained by'’ the circumstance that 
he felt himself, whether rightly or wrongly, impressed witTh the. - 
duty of maintaining, not only the peace of the district, but*aiSo' 
the a^ithority of his own Court, and also by the fact that he had 
taken a large part in previous transactions, which led up ta. this 
conviction; and therefore that which he did, although it was, as ,1^ 
think, erroneous, wa*s far from minatural. But these considerations 
do not apply to the Court of Session. The Sessions Judge was 
an officer of infinitely more experietice ; he was not affected by 
the necessity of maintaining the authority of the iVJa'gistrate^s' 
Court, or by any participation in the previous proceedings, and 
yet he not only fails tp point out the mistakes vvhjch the Magis,- 
trate had committed, but he actually goes beyond him jn thg dine 
which the Magistrate adopted. The Joint-Magistrate has certainly 
shown tffat he was not slow to vindicate the respect due to his own 
Court, and he passed wh^t he avowedly considers a severe sentence 
when he punished the petitioners with rigorous fmprispnnienf for 
tliree^mdnlhs. I am quite uiiahle to see upon what grounds tfr for 
what reasons tlie Sessions judge, not inerel/.adifmed, but „ doubled 
that punishment. 1 think, therefore, that this rule mest bR 
■ made absolute, and the conviction and the proceedings quashed>. 
The proceedings taken by the Joint-Magistrate against Gopjiee. 
•Kfisto Gossain an’d *Nundo Call Gossain must accordingly.,^ 
^ ' 'stopited. « ,, .yi 
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- I concur in setting asidt^this conviction I he fads m 
the establish that certain co-pwners were doing that, in the 
enjoyment of the common pfopert/, .wjiich, as between the 
parties, had beeq decidt*d by a competent Court to be, and there- 
fore must be regarded by tws as being, illegal, viz , erecting a 

• platform, the^ erecting of •which the Court |iad forbidden There- 
upon the gther co-owpers jiame in, and without violence or un- 
necessary force, and with no breach of the p^ac;,, abated the 
nuisance* by pulling ilp fcrtain bamboos of which the structure, 
so fa4 as the building had gone, consisted Tor this they have 

^been convicted of t>eing members of an unlawful assembly, and 
sentenced to three months’ imprisonment Ihis sentence was, on 
appeal, enhanced to six months • * 

It appears to me *that the accused were merelj exercising the 
remedy famijiar*to KnglislC^Law^of abating a private nuisance 
rln^ right* IS thus* described in Stephen s Commentaries, sth 
Edition, Vol III, page 354 ‘^Whatsot\er unlawfully ahnoys 
or^Ubth damage to another is a nuisance, and such nuisance may 

♦ be abated, th%t is, taKen awaj 01 removed, by the part) aggrieved 
thereby, so as he commit no not in the doing of it, nor occa- 
sion — in case ol a private nuisance — any damage beyond what 

rejnovjl of the in(onvenien(( necessarily requiies” I he rule 
was lawUown by Loid I)pn\i \n in Pe/ry vs Fit^hoicc\ 8 Q H. 775. 
In that case commoner, whose light, of coihmon was interfered 
wit>h by a building cicctecl upon the cominon%came and pulled it 
dowif “abbut the*plaintift’s ears,” while he and his family were 
actually in it, and ifc was held that the serious risk of hiynan life 
involved, and tlu* consequent imminent danger to the* p(^r,e, had, 
according to the analogy of the law df disljress, the effect of 
rendering the plaintiff’s act unlawful 

* In the present case there appears practically io have bJen no 
violjncq and no r^al Hanger of any breach of the peace,-— indeed, 
the police were standing by ani looking on while* the abatement 
took place, and the act of abatement was therefore, in my 
opinion, legal ^ , 

The same view of the law ap[>cars to be icprodmed ni 
Indian Penal Code. ‘^Mischier' is dchned in section 425, liulian 
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1878 Penal Code, as the^ causing of any chaiige in property or ill the 
itAjcooMAR situation thereof as destroys or diminishes its value or utility, ©r 
affects it injuriously, with an intent to cause wrongful loss td any 
fudgment. person, and Explanation II. ''shows ^that mischief may be committed 
Cunning- by an act affecting property of which ' the person committing 
it is joint owner with others. Under this definition the, act of 
the complainants in erecting the structure was, as I regard it,, 
mischief. . , , . 

I'hen, by ^section 99, Indian Penal Cod^f, there is a right of private 
defence of property, moveable or imrnoveable, against an afbt which 
falls under the definition of mischief.’' I do not think that the 
third exception in section 99 applie^s, as the accused had the right' 
to prevent the structure being made, which they could, not have^, 
done if they had waited to go to the Court for an injunction. 

The observations of Chief Justice fouCH, in g, similar case*in 
19 W. R., Cr., 66 — Birjoo Singh vs. *Khub Lall — se€m applicahie » 
to the accused in this case. 

Under this view, 1 think the accused were exercising a J^gal 
right of self-defence; consequently, that there wa^ no criminaj 
force, no unlawful assembly, and no riot; and that the lionviction 
must be quashed. 
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[criminal .revisioiJal jurisdiction.] 

In the Matter of BHOOBUMSHWAR DUTT . Petitioner. 

Indian Penal Code^ section ijj^Refusal to give rkeiptfor summons. 

The refusal to give a receipt for a Summons is not an offence under section 173, 
Indian Penal Code. , ’i , ' 

' Qtiun vs. Kolya Fakir, 5 Bom.^4, Crovm Casts, followed, . 

/TW • • , , 

•L HIS was an ap|)lication to* the High Court as a Court of 
Revision, to set aside the order of the Assistant Magistrate of 
Sewan, convicting the petitioner under section 173 of the Indian 
JPeiial *Code, and, sentencing him to a fine of ks. 30, or, in 
default of payident, to^twenty-fwo d&ys’ simple imprisonment. 

Baboo Amarendro Nath Chatterjea, for Petitioner. * 

The judgment of the Court (i) was delivered by 
MaRKBY, J. 

a 

It appears to us that this conviction must be set aside. The 
(^arge aggip^t the petitioner was that he had refused to give a 
receipt fur a summons. This has been held by the High Court 
of Bombay (5 Bombay High Court Reports, page 34, Crown Cases) 
ndt \o be an bffence under section 173 of^the Indian Penal 
Code, which*is the section under which this conviction has been 
made. We concur in that decision.’ „ 

This conviction will, therefore, be set ajide, and the fiile, if paid, 
will refundfdf If the petitioner is in ’jail,, he will be 
released, f 

, % »IlARKBy and Mitteb, yy. 
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AprU 28 . SOFIRUDDEF-N and others • • ■ Appellants. 

Confession to Magistrate -Miscon^iuct of polke^'Conviction sdely%n 
confessions to Magistrate. t- ’ 

Where the only evidence in a Sessions trial was co iessions ,^.ide to a. 
Magistrate but subsequently retracte.], and it was established that the 
police miscmducted themselves in the search of the houses of the pn^ners 
who confessed, and of others under trial,, and producer? evidence wfeich was 
rejected as false, it was held that, the prisoners could not '-safely be coiivict- 
ed on their own statements without any corroboration. 


Criminal appeals from the order.of the Sessions Judge, of 
Backergunge, convicting the appellants under section' 395, Indian 
Penal Code, of dacoity, and sentencing them each to seven years’ 
rigorous imprisotimont. , f ^ 

The appellants, with others, were tried on a chargeof dacoity 
by the Sessions 'Judge oJ Backergunge, by whom*, in coricurrence 
with the opinion/Jt the Assessors, they were^ convicted. Several 
others were acquitted in the Sessions trial, ^ and the Sessions Judge 
agreed* with the Assessors in rejecting as untrustworthy a maiis 
of efiJeftce relating to the finding of^ various articles said to be 
part of the, stolen property in the house of ..the accused.- The 
conduct of the police was unfavourably commented bn, both as 
regards the Itouse-searches and the prepajatipn of the list of the 
. stolen property said to have bepn furnished by the complamaab 
The appellants, however, were^convicted on their confessions td 
‘the Magistrate, which were uncorroborated by any reliable evidence 
• in^he case, those^wlro had not confessed being acquitted. . f 

^ m 

’ Baboo Doorget Mohun Dasi for the Appellants. ? 
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The judgment of the High Court (i) was delivered by 1878 

. V . * SOFJ- 

MA^KBYi 5^.:-— • • • RUDDKEN. 

In this case the conviction of the’thrpe prisoners reSts wholly Judgment. 
/upon their confessions to the Magistrate* *Now, the Sessi*ons 
Judge and the A^^essors, although they thought fit to act upon 
those confessions, have come to the conclusion that the police 
officers were guilty of misconduct in having produced evide^ice with 
regard to tlfe identification* of the property which was false. 

That misconduct being ,e^a(jlished against the police, we think 
that it ft not safe to det upon the% confessions without any corro- ' 
boration at arfl. • , « 

Those confessions' were made on the ist of November 1877, but 

i» * ' ' 

they were retracted before the case left the Magistrate's .Court, 
and when the prisoners 'were about to be committed to the Ses- 
sions, aTl these three prisoners** averted their Innocence. When 
the Rouses of the three prisoners were first searched nothing was 
found^. On a subsequent occasion the prisoners' wives are 
said tftjiave produced certain property, but even the property so 
produced did nc4i tally with that which the prisoners confessed to 
having takeit. . * * * 


Under these circumstances, there being absolutely no corro- 
boration ^wh^ever of those confessions, and there* being admitted 
miscondii^^on the part of the police, we think that* we ought 
not to act upon *the confessions alone, and that the conviction 
cannot be supported. The result is that the conviction and sen- 
tence tmist be set asMe, and the prisoners released. 


(i) M\rkby and Prinsep, JJ. 
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[criminal revisio^al jurisdiction.] ' . 

In the Matter of GANGADHUR BHONYA and .others. 
• (CONVfCTS). 

Act XVIII. of x86g (Stamp Act), iletion'' 4j~-Trial by the‘'offictr authtti’ize^ 

to institute and conduct the prosecution, 

( , 

Where an officer has been authorized by tht Coilectoo:> under section 43, 
Act XVIII. of 1869, to institute *-and conduct the proseputi^n in certain 
cases, he is not competent also to try them. * 

• • 

Queen vs. Nuddya Chand Poddar, 24 \V. K., Cr,, i, followed. 

#ifc ’ <1 

C ‘ ‘ . 

V./ASE referred the Sessions Judge of Midnapore that, certain 
sentences of fine passed by the Magistrate of, the Division of 
Contain under section 29, Act XVIII. of 1869, might be set 
aside*as contrary to law. ' ‘ 

, * ' ‘V. ^ 

Jt appears that, on enquiries made, certain breaches of the stamp 
laws by private traders were brought to light, The Cqllector (rf 
' Midnapore, under section 43 of the Stamp Act (XVIII. of 1869)', 
authorized the officer in charge of the Division of Contai to 
institute and conduct the prosecution in these cases, and that 
officer, as Magistrate" tried and convicted the accused, sentencing 
]thetat to fine under section 29 of that Act. 
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These orders were referred to the High Court as a Court of Revi- 1878 
sjpn. by the Sessions Judge of Mi^napore/ who considered that Gangadhur 
the proceedings held by the Magistrate were contrary to law. 

The Sessions Judge cited Queen vs. Nteddya Chand Poddar^ 24 J^dgn-ent. 
W. R. I, Cr. R. . * * ’ ' 

The judgment of the High Court (i) on the reference submit- 
ted is as follows : — 


These cases have been submitted to us by the Sessions Judge of 
Midnapore, bscause sentenc^s^ of fine have been imposed by the 
Magistmte *of the Division of Coi^tai for breaches of the Stamp 
Law^ contrary to^the rule laid down in the ^case reported in 24 W. 
R,* I. It appears that the Collector authorized this officer under 
■lection 4^ otthe Stamp Act to institute and conduct the prose- 
cution” in these cases. ^ Under these circumstances, we think 
that '%e^was not competent also to try them. Any possible in- 
convenience might have been obvTSbtd by the Collector employ- 
ing the Government Pleader or some other person to conduct the 
proseiution under section 43. We quash the convictions and 
sentences, and direct that the fines, if paid, be refunded. 

(1) Markby and Priasep, yy. 
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[criminal appellate jurisdiction.] 

,8^8 JADDOONATH DUTT . Appellant. 

April i8. f. . . 

Section igi, Indian Penal Code-'-Fahe evidence-^Witnese criminating him$elf-~^ 

Evidence Act^ /. of 2 ^ sec, 

Although a** person under examination as 5 witness is bound by his affirmation 
to tell the truth, if he is examined on a point 'on *which he is likejy to criminate 
himself, his position should be explained to him by the Magistrate, as otherwise he 
may be induced, through ignoi^ancc of the state of the law, ,to deny » the existence of 
facts for fear of penal consequences. 'Although without such a warning he may 
make a false denial, and thereby become guilty of the offence ,^of ifitention«.»ly 
giving 'false evidence, his offence will not be deseiving of sevire punishment, 

r , • , ‘ 

V RIM INAL APPEAL froiti cIul orders of the- Sessions Judge 
of Midnapore, convicting the appellant' of intentionally giving 
false evidence in a judicial proceeding (section 193, Indian^ Penal 
Code), and of abetting a public servant to receive an illegal grati- 
fication, such offe.nce not being committed in con*seqi;ence oi lhat 
abetment (sections 116 and 161), and sentencing him separately 

tor each offence. 

• « 

One Projo Mohun Dutt, the Naib of a Zemindctt^;^ ^ias finder 
trial before the Magistrate of Contai on a charge "%'f causing 
wrongful confinement. ‘ While that case was under trial, the 
Police Inspectof?^ of 'Fumlook reported to the Police Insp^ctoV of 
Contai that he had learnt tha^, for some reason unknown to him, 
an attempt was being made by Jaddoonath Dutt to induce the 
medical*'officer, by means of a bribe, to certify *that, on a certain 
day, Brojo^ Mohun Dutt was under his meAScal treatment. In 
due course this was made known to the Magistrate, Vho directed 
the attendan^ce of Jaddoonath Dutt, and efi^m^ed him as a witness 
in the^trial of Brojo Mohun Dutt, when he denied the imptkt- 
ed to him by the police of attempting to procure a false aliH by 
bribing the medical officer. Proceedings were then taken against 
Jj.ddoonath Dutt, which resulted in his being convicted and ^en* 
ttnced in the Sessions Court as already stated, ^ 
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The judgme*nt of the High Coyrt«(i) was delivered by 


Jaddoonath 

Dutt. 


MARKBY, ; — * • * JudgfMnt. 

• * * • 

With regard to^the fal»e evidence, although we cannot go so Mahkby, y, 

far as to say thaf the Magistrate who sent for the prisoner, and 
put the question! to him, had no authority to do so, Wt was surely 
the duty of the Magistrate, i{ he intended to ex^imine the prison- 
er as a witness in the othei case, to explain his pC«ition to him, 
and to ^inform him of the prbtection which the law gives him, 
viz., thajt he himself would not s*uffer any* consequences if he told 
the 'truth. ^Un 1 es 5 'the Magistrate did that, the prisoner might 
^easonaldy presume that he was in reality undergoing some pro- 
• ceedings against himself, which n^igljt lead to his being convicted 
of a|j offence. Therefofe, without saying absolutely that no 
offence was committed, we have^^ nik hesitation in saying that the 
, sentence passed was veiy much too severe. 


B\it this in no way affects the charge upon which the prisoner 
has been convicted under sections 1 16 and 161 ; and, considering 
that the ser^JencSi of six months’ rigorous imprisonment and fine of 
one hundred rupees which has been passed for this offence is the 
maximum punishment which the law has assigned for it, we 
thint thajj^^i^^ye allow that sentence to stand, and pass no sentence 
upon the^t 4 ier charge, the prisoner will be sufficiently punished 
for the substantial offence which he has copimitted. . 

t * 9 ' 

^ ^ (i) Markby and Pkinsep, yj. 
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BEJADHUR RM . . u Appellant. 

Murder— Culpable homicide — Presumption from proballe consequences of 

an act, » 

. r 

The Appellant, having armed himself with a sword, struck in the dark 
at certain persons in a house, causing wounds which resulted in the 
death of one person .• 

Held: t>er ]ackson, y.— That such conduct raises a>‘. inference th'^at he intended 
to cause death. 

Per Ainslie, J , — Tlmt though he probably did not see how his blows 
were directed, as he struck them with a deadly weapon regardless of^ 
consequences, he must have known thqt his act was so imminently dan- 
gerous that it must, in all probability, cau<^e such bodily injury as was likely to 
cause death. , , * ' 

Cunningham, 5^. —That tltw* Vffence was culpable ^.omicide, ant}* n«t 
murder, being an unpremeditated act of reckless N^iolence rather than an act 
done with the knowledge or intention which is essential to constitute 
murder. 


c 




RIMINAL APPEAL from an order jiassed by the Sessions 
Judge of Sarun, convicting the appellant under section 302 
of the Indian Penal Code, and sentencing him to ^ns^oortjtion 
for life. ' ' 


The appeaLwlas heard by JACKSON and CuNNi'NGHAM, , and, 
as they differed, iJ^Was heard by Ainslie, y., as a third Judge.' ' 
The facts will sufficiently appear from the following jucfgments, 
whicl^^yvere delivered by the High Court (i) 

Jackson, J. 

‘ » 

In my opinioh the conviction was right. , * 

^ The accused Bejadhur was angry with Ram Soondur, mow 
deceased, because the latter had pulled up^a stake planted by Ram 
Bhunjun, nephew of the accused, for the purpose of hindermg 
the ingress and egress of a Woman kept by one Abhiak. The 
accused followed Ram Soondur to the house of his father, the 
yvitness Ajhas. * They abused each other ; Bejadhur then ^as 
(i) Jackson, Ainslie, and CCinninghaii, ff , 
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about to strifee Ram Coondur with a lati^ on which Ajhas 
\yrested it from him, and threw it away. Bejadbur then went back 
to his house, ’and fetched a sWord, and attacked the father and 
the son’ who seem to have been unarmed. It was “’two pruhurs 
of night/’ that is, after, dark, feejadhur first wounded the* father 
Ajhas, inflicting a cut on the left fore-arm, described by the 
^ Assistant Surgeon as a big incised wound extending obliquely, 
dividing the bones and soft structures. Ajlias droppec?, and Beja- 
dhur then cut at Ram * Soondur, inflicting a wo‘>^id which all but 
severed^ the thumb andMorefinger from his left h^d, also a slight 
incised wound on left fore-arTn, and a similar one on the inner 
^ Side of i?he •right arm ; all of which the Assistant Surgeon con- 
sidered to have been sword-cuts. Ram Soondur died in the 
course df the night from losj of blood and shock to t}\e system. 
Ajhas, after he had recovered consciousness, was taken to hos- 

, pTlaff where he remained 2 ^ months. 

« • • . • 

^ • In such circumstances 1 should have no difficulty in finding, 
lirjt, that the accused had caused the death of Kam Soondur .by 
an^act done with the intention of causing such bodily injury as 
Jie knew wasjikely to 'cause death; or, second, that he cut at the 
two men in -the dark, well knowing that to do so was so immi- 
nently dangerefus that he would in all probability cause the death 
of one or both of them, and •in fact thereby ca’using the death of 
one. ^l^eed, it would not be too harsh an inference' where a man 
armed with a, sword attacks first one and then another unarmed 
^m'\n, and woiinds them both in the manvj^r described, that he 
inbeeded 'to cauge death. That the blows fell on parts where a 
wound is not 'necessarily fatal is an accident probably due to 
their having Raised th^ir hands or arms to protect a^wtal part — 
the head. 

Assessof^Trequently shrink from the responsibility gf a judg- 
ftient which may entail a capital sentence, and for this refason I 
attach little wei^t to their opinion in the present case. As njy 
brother Cunningham is of a different opinion, the case must be 
laid before the third Judge. • 

Cunningham, 7. * 

I think that the assesflsors were right in acquitting this prisoner 
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under section 302, and convicting and^r sections' 304 and 326, 
Indian Penal Code, inasmuch as the facts of the case do noft 
seem to me to necessitate the inference that the act which caused 
death was done with the intention of causing either death or 
such bodily injury as the offender knew . to be likely to cause 
death, or bodily injury sufficient in the ordinary course of 
nature to cause death, or with the knowledge described in para- ^ 
graph 4 of ‘section 300. The evidence to my mind establishes 
culpable homicidi?,'' such as is provided f9r in the last clause of 
section 304, where there is a knowledge that the act js likejy 
to cause death, but no intention to cause death or a fatal wound : 
the prisoner in fact, I thrnk, struck without . r-e^ar cl to conse- . 
quences. 

The quarrel arose one night al^ouA a woman kept by one Abhiak 
Nambhunjaii; the prisoner's nephew objected to her, and put 
a post in front of her door to an^p.pyjher. Ram Soondur, coming 
along and being complained to by the woman,, pulled up the post. 
Then 4 he prisoner and Nambhunjan came to Ajhas Rai^s houj^e, 
using abusive language. The prisoner tried to strike Ram Sqot- 
dur with a lattUj but the /attk was seized by Ajtas Rai and. 
thrown away. Then the prisoner went to his house, .got a sword, 
and inflicted the wound for which he has been conticted of mur- 
der. He first infliJted a wound on Ajhas Rai which did not result 
in death; he then struck Ram Soondur on the hand, tTi^Wound 
was 4 inches long, and apparently nearly severed the thumb and 
forefinger from the J^nd. There was another wo^nd skin-de(^p^ 
on the left arm and another on the right. , t \ • 

The scuffle took place in the*dark; the by^standers wrested the 
sword from the prisoner, who then ran off, The surgeon inferred 
that shock and profuse hemorrhage from, the wound might have 
contributed to the death of the deceased. ' 

• c 

Tlie facts seem to me to point rather to an unpremeditated 
act of reckless violence than to the sort of k'lwwtedge or ir^tention 
^ich is essentnal to murder. If is not proved to my mmd * 
th^t the prisoner intended to inflift a wound that could endanger 
life, nor was the Surgeon asked whether it was in the ordinary 
aj)»sS of nature that such a wound should cause death. I think* 
it doubtful whether it was, and at any* rate the prisoner may 
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not have known it to be* so. And I think, therefore, that sections 
3,04 and 326 more properly meet the case than the section under 

whidh the prisoner has been convi'cted. 

• * • 

AlNSLlfe, 7-:— ’ » ‘ * 

I concur tWith Mr. Justice JACKSON in thinking that the 
prisoner wa^ rightly convicted of murder. In , the course of an 
altercation with Ram Soondur, he attempfed to strike him with a 
lattiey but* this was wreste'd from him by Ajhassand thrown away. 

. He then went into theshouse, armed himself witl? a sword, and 
returning attacked both of th»m ; it w^s nearly dark at the time, 
and probably did not see very c4early how his blows were 
directed ; but it seems to me Impossible to doubt that he struck 
then^ with a deadly weapon, regardless of the consequences, and 
that he must at least be taken to have committed the offence with 
tffe icnowledge that his act, was so imminently dangerous that it 
aiu^t in all probabiHty caus*c su^h bodily injury as was likely to 
cause death. There is no one of the exceptions to section 300 
w^ich applies to the case. I do not see that we can presume, in 
favour of a jnan wh^, giving way to passion, commits, though 
without T>renieditatioii, an act of, reckless violence with a deadly 
weapon, that be had no intention to cause such bodily injury as is 
likely to cause death; he cleaily intends the probable consequences 
• df hiS ’WP, and a very probable consequence is the causing of 
deathT^ 

^ ^ The fact ^that he was deprived of self^ntrol by provocation 
doe% 'not «help him unless the provocation be grave and sudden, 
and such as to bring J:he case within the exception. In this case it 
clearly was not^so. , . ^ ^ 

If we are to hold a man bound to us’e his reason before he uses 
his han4sf vrC^annot excuse him on the ground *that he allowed 
his reaiJon to be overpowered by passion, unlesj there sue suffi- 
cient excuses fo? thb overwhelming passion. 1 would ^ therefore, 
uphold the conviction. 
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[criminal APPELLATE' JURISDICTION.] ' , 

BOODHOO JOLAHA » . . _ Appellant. 

Sentence of death— Probable accident in execution— Sentehce commuted. 

Where the condition of the convict rendered it likely that, if were hanged, 
decapitation wpuld ensue, the. sentence of death was commuted to one of transport- ' 
ation for lif". . , , 

J 

C « n * 

ASE] referred to the High Coyrt, under section 28/ of» the 
Code of Criminal Procedure by the Sessions Judge^ of, Gya, for 
confirmation of the sentence of death passed on the prisoner on 
his conviction of murder under section 302 of the Indian Penal 
Code. The convict also appealed under section 271 of the Code 
of Criminal Procedure. t * 

It appears that, after comir.itcinrg the murder ‘^charged, tl\c 
prisoner attempted to commit suicide by cutting his own throat. 

In referring this case the Sessions Judge remarked : I think 
it right to draw the attention of the High Court to the fact tiiat 
the convict has. received severe injury to the throat, and / forward 
herewith a letter from the Civil Surgeon in reply ^td the inquiry 
made by me regarding the effect^ of such injury if a capital 
sentence be inflcted on the convict.” * 

The Civil Surgeon^s report was to the following “1 

have examined the "prisons Boodhoo Jolaha, and beg to state, 
for your informati(y^* that in the neck of the ’prisoner thfere' 
is an aperture communicating with the larynx through which air 
passes, g^'d by means of which he could breathe even if the neck 
were comf)pessed above it. I am of opinion, however, that the 
sentence of the law for 'capital punishrhent, if -passed, can be 
carried oyt by allowing a very deep drop, so that dislocation of 
the netk may be the immediate result. Byt 1 beg most emphati- 
cally to pobit out that I cannot state positively that no lifttownrd^, 
or distressing accident, such as the re-opening of the wound 
or* the complete severance of the head, can take place/’ 

^ The following judgment was passed by the High Court (i) 

dismiss the appeal, but under the circumstances of the 
(I) Markbv and Prinsrp, Jf, 
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case, having regard to tb^ report of the Civil Surgeon of the 21st *878 
March. last as to the condition, of the prisoner, we feel compelled Booohoo 
to dbs,tain for confirming the sentence of death passed upon him 
and we order that, instead of ^ufferirlg.th^t sentence, he be trans- 
ported for life. , 
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1878 In the Matter of SUFFURUDEEN . ist Party ; 

April 30, 

AND 

IBRAHIM ■' 2ND Party. 


Section 50, Co^ j* of Criminal Procedure-^Trial Bench of Magistrates’^ 

Jurisdiction — Section 5J0. ^ ^ * 

Applying* the definition of “trial’' to section 50, Code of Criminal Procedure, 
under which a Bench may be empowered “ to try such oases or such classes of 
cases, only and within such limits as the Government may direct,” a Bench is com- 
petent only to hold trials for offences and cannot deal with miscellaneous matters 
such as those under section 530. 

* * 

V^ASE referred by the Sessions Judge of Packergunge to ‘the 
High Pouri, as a Court of Revision, that an order of a Bench^of 
Magistrates under section 530, Code of Criminal Procedme, 

directing a certain party to be retained in •possessic'n of certain 

land be set aside as contrary to law. 

The following order was passed by the High Court (1) - 

t i 

We are of opinion that it was not competent to a.«PeRch of 

Magistrates to deal with a case under section 530. /P^bench 

may be empowered under section 50 ‘*to try such* cases or such 
classes of cases onlj^‘^'and within such limits as thfe Government 
may direct/^ The definition of the term “ triat'^ ^ shows that it 
refers orjy trials for offences, and not to* miscellaneous mat- 
ters, such those coming within sectioA 530. So that in this 
view of the law aUo the order passed ‘was illegal. It is ac- 
cordingly get aside. 


(i) Markby and Prinsep, JJ . * ^ 
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, [criminal revisional jurisdiction.]'. 

In THE Matter of SREEM’UTTY-R'AI^EET p. ‘ 

ANO^iDOMOVEE DEBEE . . . 


AND 

LUCHMUN PERSHAD GOGO and others . 

• • *\ 


2ND Party. 


Seciion 5J0, Cede o/C^minal Procedure— Death of the parties. 

* On the death of* one of the peigons concerned in a matter under section 530, 
Code' of Criminal Procedure, just before those proceedings terminated in favour of 
that person and andther, though it yould be more regular for ihe Magistrate to 
postpone the proceedings and make his representative a party in his place, the pro- 
ceedings are not necessarily bad sinc'i the death has prejudiced no one, t 


.V^ASE re{^rrfed by the Judge of Midnapore, that the 

orders of ihc Magiitrate in a proceeding under section 530 of the 
Code of Criminal Procedure might be set aside as contrary to 
law by the High Court as a Court of Revision. 

* The Sessions Jud^e, in submitting the case, made the following 
remarks : — ♦ 

‘^The cas*e is one under section 530, Code of Criminal Proce- 
dure,^ concerning possession of a ferry; and \he Deputy Magis- 
trate^"^* Turn look decided in favour of the second* party on Feb- 
ruary 1 2th, i8j8, Luchmun Pershad Gogo havipg died on the 7th 
i i(iem. 1 thiftk that the Deputy Magistrate's order is liable to 
be’jet asitie, becafuse he knew one of the parties was then dead.” 

The following order was delivered by the High Court^i) : — 

We see ^o reasor^ for setting aside the Magis^r^t^^s order 
under section 5^0, because one of the tw^ parties, in whose favour 
the ord§r*wa^passed, died just before the proceedings^ terminat- 
ed, fort* we observe that there was another in vyhose favour that 
order «till remains* and though probably it would have been 
more* regular had the Magistrate postponed thS case so as ?o 
enable some representative of^the deceased to appear, the death 
could have prejudiced no one since the order was in favour of the 
deceased and another person. . [ ^ 

(i) Marrby and Prinsep, yy. 
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[EXTRAORDINARY CRIMINAL JURISDICTION,] 


i8. In the Matter of the EMPRESS OF INDIA, vs. 'SAHAIRAI. 


Section 263, Code of Criminal Prmdure^Verdid of jury disapprovia by 
Sessions Judge^Voluntarily causing hurt^ediq/i 321, Indian Penal 
Code-^Huri intended for one person and carried to another. 


o 

When a man strikes a woman with a child in her arms on that part 
of her person which is plose to the head of the child, it must be presumed that he 
knew that he was likely to strike the child and endanger its life. ^;ih aci 
amounts to voluntarily causing grievous hurt to the child, though it may not have 

> * r 

been the intention of the person to stnke the child. 

When a Sessions Judge submits a case under section 26 .*^ of the Code of 
Criminal Pr«4edure to the High Court, because he disagrees with the verdict of the 
jury, acquitting ihe prisoner, he is j>ound to state the exact offence of which, in his 
opinion, the prisoner ohoulcf have been convicted. ^ 


V/ASE submitted by the Sessions Judge of Patna under section 
a6^„jCode of Criminal t’rocedure, because he disagreed with the 
5>f a majority erf the jury (three 'out of fivef*hcquitting 
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the accused. The* facts suiiilciently appear in the letter of the ^ 
Sessfpns Judge and the judgment of the High Court. , Empbessoi 

Thee Sessions Judge submitte'd this case with the following 
remarks:—. * ’ . * Sah^ai, 

“The main charge agayist the prisoner was that, whilst he was 
beating a woman labourer by name Chetya with a heavy leather 
^ sh^e, two of the* blows alighted on the head of hef baby, which 
she had at her breast. Its skull was broken, and it died then and 
there. I told the jury pretty plainly that, in pinion, the 
ofCenqpd changed was proved*, and there was no reason to suppose 
that the case had been got up. IMthoughi the witnesses, mostly 
wo^^n, and df a*veiy. low and ignorant class, had not spoken the 
__^truth on some points, there was no 'ground whatever for disbelieving 
• them as to*fhe main facts. I ^Isp told the jury that it. was 
alleged that the child was killed whilst in the arm of, Chetya; they 
ought^iT^hey beli^vod the evidencej^ the prosecution, to convict 
, the jfrisoiier of having assaulted Chetya as well as the baby, or 
acquit ^him of both assaults. It seemed clear that the story fpr 
the prosecution should be accepted or rejected as a whole. 

The. jury, after, having • retired for half an hour, delivered, 
through their foreman, an unanimous and deaf verdict to the 
effect that Chetya ’had been assaulted by the prisoner, but said 
nothing about the baby; and tht foreman seemed* unable to tell 
, me* what the opinion of the jury respecting it. I- therefore 
directed them to jetire, and let me know what .they had to say 
^ abopt .the assault, on the child. After an absence of fifteen 
minutes»the jury returned, and the foreman annoiinced that three 
of the jury did nOt believe that the child had been killed by 
the prisoner, and .that two ..thought that the prisoner had ,T?illed 
the child, and was guilty, of culpable homicide. I am a"t a 
loss to* understand’* how the three jurymen, after hewing found 
that •Chety%* had been assaulted by prisoner, could have "held, 
as they.havf, that th» chifd was not killed by the prisoner. Even 
tlie ’deleflce admits that the child was in the mother’s lap just 
before it died, and it seems obvJbus that the whole story for 
the prosecution is true. I am inclined to think that the three 
jurymen have been influenced by the ungrou’nded fear that, if. 
prisoner were found guilty *by them of killing the child, the 
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sentence imposed on him would Necessarily be a very severe 
one. 

i 

Baboo Jugdanund Mookerjea (Junior Government Pleader), for 
the Prosecution. 

Mr. R, E, Twiddle and Mr. Sandel^iox the*Prisoner. 


The folloy/ing judgment of the High Court (f) was delivefed 
by 

Markby, y. Markby, 

The facts of this case do not appear to, be susceptible cf any 
doubt. The prisoner was employer of a man named Behari, his 
wife Chetya, and his sister FoolCoomaree. *Some disagreement 
appears to have arisen as to the payment of the wages duf to^ 
this family. In the morning im question, the prisoner went to 
the house of Behari, and called Chetya, the wife of Beh^i, and 

Foolcoomaree, his sister, to^ -^::e/!*ute some *wor}' on his behalf. 

They refused, and made use of languagd: which, no douBt, was 

disrespectful. Thereupon the prisoner, with the shoes he was 

wearing, commenced striking Chetya about the head and 
shoulders. Chetya had at that time a fhild of k fe\y months old 
in her arms, the head of the child, as she describes it, being 
either upon or close to her shoulder. One of the blows delivered 
by the prisoner fell upon the cBild^s head, and, i^^w^s ajlmpst 
certain to 'happen, the child died in consequence. 

The prison^er was charged with culpable homicide not amount- 
ing to murder child, of causing the dearth of the child by 

a rash and negligent act, of grievous hurt to^ the child, and of 

hurt^ the child, the last two charges being added by the Ses- 

siorjs *J^*dge. There was no charge ^made with reference to the 

assault upon the another . ^ * 

^ I' 

The result of the trial was, that three of t)ie jury thpught 
that the prisoner should be acquitted a^ogqther. The other two 
jurors* seem ^ to have thought .that the accused was gifilty' di 
culpable homicide of the child. ♦ 

The Judge has told us that he differs from the verdict of the 
4rfajority, who have acquitted ^the prisoner altogether ; bilt we 
(i) Markby and pRi^sEP, yy, ‘ 
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feel someembarwhat rassed In the matter by this — that he has ‘*78 
not teld us-of w^at crime, in his ^opinion, the prisoner was guilty, Empressof 
Reading^ actions, 263 and 464 of the. Criminal Procedyre Code 
together, we think that it is the c^uty of "the tjudge, in cases lijke Sahai Rai. 
this, to give us his. own opinion, if he disagrees with the verdict Judgment^ 
of acquittal, as to* the exact offence of which he considered the Markby, y. 
prijsoner is guilty. We think that this Couft his a ];ight to 
expect from the Sessions Judge his opinion ins^ case of this 
kind. Nevertheless, we think we are still competent deal with 
the n»atler;»and the . Government Pleader, who has appeared . 
before u.s, has very properly not pressed tor a conviction of cul- 
pable homicide. We’ qre extremejy doubtful whether technically 
.-.the charj^ culpable homicide could be supported ; but we 
* think we are justified, upon tlfe ‘facts proved, in finding the 
prison^l^ of grievous hurt under section ’ 322. There 

bejn^ no doubt *Vhatever as to 4 heHacts of the case, we have no 
hesitation * in finding llie prisoner guilty under that section, 
notwithstanding that he was acquitted altogether by three of 
the jury, probably because they did not fully understand 
the Riw upoii the® subject. No doubt, ^what the prisoner intended 
was to inflict s6me injury upon the mother, and in one sense 
he did not intend to inflict anj^ injury upon the child at all ; 
but^ it sesnijj,.to me that the language of section 321 covers 
a case iiw which a man intending to aim a blow at one person 
strikes another, •That section says : V Whoever does any 

«actAvith the intention of thereby causing hurl >to any person, 

or with*the Icnowledge that he is likely thereby to cause hurt 

• • 

to any person, and doeS thereby cause hurt to any person, is 
said voluntarily to eause hurt' to such person.” The very general 
language of that s^tion wds, I think, use’d expressly for the 
purpose of cdVffrnig a case of this kind. 1 also think that the 
prisoner is "also liable foj causing grievous hurt. Section 322 
prgjjjdea " whoever voluntarily causes hurt, if the hurt which 
he intends to cause, or knows himself to be likely to cause, is 
grievous hurt, and if the hurt which he causes is grievous hurt, 
is said voluntarily to cause grievous hurt.” t think that it i$ 
impossible to say, when a man strikes a woman with a child 
in her arms, and strikes her on that part of her person which 
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*>78 is close to the head of the child, tlliat he does not know that he 

Empibss op is likely to cause grievous ihurt to the child, ^ He must, ^s a 

reasonable being, know that nothing is more probably than that 
Sahai Rai. the blow which he dins' at the, woman would fall on the child, and 
yudgmHU, that any blow which would fall upon the child’s head would 

Marxi^, y. likely to cause such hurt as< would endanger, the child’s life* 

This is ^ one (5f the, definitions of grievous hurt, and therefore, rin 
my opinion, the -prisoner ought to be convicted under. section 322 

Of course, the most important, matter in this case is, what is 
the punishment which ^ the prisoner ought (0 undergo. The evi- 
dence certainly shows that the prisoner’s ^ conduct was . very 
violent. There was nothing which could justify his conduct even 
as regards the mother; and to strike a woman, wiil* d:** child c5f‘ 
tender age in her arms, is certainly a most unjustifiable act. No 
doubt, the prisoner never desired, to do any , injury to tiiif child, 
but still he has done an act which deserves severe puni^hchent. 
Upder section 325 of the Indian Penal Code, he will be sentenced 
to rigorous imprisonment for two years. 
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[criminal REFERPNCEj] 

In the MATTjfR OF CHOOLHAIE TELEE . . Petitioner. 

ft 

^alse charge — Preliminary inquiry — Section 21 1, Indian Pendl Code-^Section 

Code of Criminal Procedure. 

% « ♦ X. 

A petition was presented to ^he Joint Magistrate charging tl- '^rpolice with having 

made z^^fals» report of an hvestigatihn which they had been directed to make at the 

instancy of the petitioner. The Joint IVfagistrate, Jifter reading the police report, 

rejected the p&titi^, afi<J directed the petitioner to Ife prosecuted under section 21 r 

of the. Indian Penal Code* for having nfade a false charge: Held that the joint 

' Magisi^e ? 4 >ould not have made the order without first instituting an inquiry into 

the truth of the complaint, such as is required by section 471 of the Code of Criminal 

Prorfi(iJ|Hre. * 

• < * • 

, iJQueen vs. Gonlr Mohun Singh (i6%VV. i^, 44) and In the Matter of Sayud Nissar 
Hossein (25 W.’R, 10) confidered. 

ft • 

A HIS was a reference from the Sessions Judge of Tirhoot, the 
terms of v^diich*are as follow : — 

ft 

One Chdolhaie Telee, on the 4th of December 1877, lodged a 
complaint in the Foujdari Court, that his dhan crop had been 
Ipoiied by^.grijbeharee Singh and others, and praying that the 
case nllglif be enquired into, and the accused punished. The 
Deputy Magistrate, Rai Ishree Pershad. Bahadbor, by whom the 
petition of complaint was received, examined the complainant, and 
then deferred the 'matter to the police for investigation. Even- 
tually the police repdrted that tlie charge was false, oq, which 
complainant pub in a pMition accusing the police ’ oT having 
.madq a one-sidqd enquiry, and praying that the witnesses 
named* in ft hts* petition of complaint might be summone*d, and 
his case proceeded witl^. The Joint Magistrate oU Mozuffer^ore, 
^ljjjwgyer,t>n the 4th^ of ^January 1878, after perusal of the police 
report, refused to accede to complainant’s reques*, and ordered 
him to be prosecuted under section 211, Indian Penal Code*, 
the police being directed to send in the necessary proof. On the, 
2ist of January, the prosecutor* and witnesses appeared, and, the 
Joint Magistrate made over the case to the Deputy Magistrate 
fCRMlINAL.] C. L. R., 27. 
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aforenoted for trial under section in, Indian Penal Code, 
Previous, however, to any decision being arrived at, Choolhaie 
Telee petitioned this Court, j;hat all the records might be ^ent 
for, and a report submitte^d to the,»High Court, with a view to the 
Joint Magistrate's order of the 4th of January b^,ing quashed, on 
the ground of irregularity and illegality. I am of opinion that 
the Joint Magistrate^ acted ultra vires in summarily rejecting^ 
complainant's pe^ion asking to have bis witnesses examined, and 
that he (thej^oint Magistrate) ought tc have complied with the 
prayer contained in the said petition, and made further ipquiry 
to satisfy himself that the proceedimgs of the police were not, 
as stated by complainant,' partial and improper, before charging 
him under section 21 1, Indian Penal Code. (See vs , 

Gour Mohun Singh^ 16 W. R.,. Cv., 44; Sayud Nts^ar Hossein^ 
Petitioner, 25 W. R., Cr., 10.)" ‘ 

The following judgment was^elij>ered by thelHigh Court (i) ; — 

C ^ w* ' 

The Deputy Magistrate, after examining Che complainant,' and 
haviftg reason to distrust the truth of the complaint, ordered an 
inquiry by the police before issuing any process. The police 
report was that the complaint was false, knd the Deputy Magis- 
trate then dismissed the complaint. The complainant then made 
a petition to the Joint Magistrate of Mozufferpofe, accusing the 
police of misbehaviour, and asking to have his case^triejl. Jhe 
Joint Magistrate, after reading the police report, rejectei tfce peti- 
tion, and directed^the complainant to be prosecuted under section 
21 1 of the Indian f*enal Code for having mads a false toa^- 
plaint. The complainant then petitioned the Svjssions* Judge, who 
has submitted the case for our orders, as, in diis opinion, the order 
of the Deputy Magistrate dismissing th#e complajnt was contrary 
to law, which would consequently vitiate the other proceedings 
ordered by thb Joint Magistrate. ^ ^ ^ 

We observe, first, that the Deputy Magistrate, Rai Ishree 
Pershad^ is a Magistrate of the first claSs, ^nd therefore^^ the 
"order passed by him under section 147 of the Code of Criminal 
procedure, dismissing the complaint, would, under section 298, be 
subject to the orders of the Sessions Judge. 

* We find nothing contrary to. law in the Deputy Magistrate's 
(i) MARKBYand Prinbrp, yy. 



VOL. n.] AS A COURT OF REVISION. 3X7 

order, which is one in accordance with sections 146, 147, of the 
Code of -Criminal Procedure. , Tiie decision in 16 W. R. 44, 
Queen Gour Mohun Sing^ quoted by the Subordijnate Judge, 
is not against this view of the law; and* the report of the case in 
25 W. R. 10, Sayad Nissar HossetUf does not give the facts 
sufficiently for us to determine how far that case is in point. 

^ The Joint Magistrate's order is, however, op'en to, objection. 
It is not clear what aiuthowty he had to pass'^t, for the Deputy 

Magistrate apparently is’not a Court subordinate” to him within 

. * « 

the*t^m£? of section 468; but, jiowever that may be, it does not 
appear that he made any preliminary inquiry, such as is required 
by section 471, and'sych as in thf; present ‘instance would be most 
. desir^jjlftJ^q substantiate the correctness of the police report. 

We, therefore, direct that^all* further proceedings on the Joint 
Magigjrate^s order of the 4th of January 1878 be stajred. 

[criminal REVISIONAL JURISDICTION.] , 

In the Matter of CHUMMUN SHAHA (Convict). 

Sections 224 and J46, Code 0/ Cyiminal Brocedure—^Admission of accused^ 
Co^viction-^^Examinaiion irregularly recorded. 

A Magistrate is competent, undor section 224, Code of Criminal Procedure, to 
(wnfict a#! a^cRsed person on his admission of his commission of the imputed offence. 
The legffity W a conviction so obtained does not depend on the regularity of the 
record of any examination afterwards taken. , ' • 

referred by the Sessions Judge of Bhaugulpore to the 
High Court, as a Court of Revision, that the order*«of the 
Magistrate convffcting Churamun Shaha might be set 'aside as 
contsary to law. » ’ • , 

Tlie facTs*of this case appear sufficiently from the letter of 
the* Sessions Judge, whicih was to the following effect' — ’ 

4 ? The only evidence, if I may^so call it, recorded^ against Chum- 
mun Shaha is what purports to ];)e a confession before the Deputy 
Magistrate. This ..document does not bear the certificate required 
by section 346, nor the signature or attestation of the accused. 
The Deputy Magistrate h^s not 'even examined the complainant in 
the case, 
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‘‘Section 216, Code of Criminal Procedure, Explanation IIL, 
directs that in the trial of war^^ant cases by t^he Magistrate 
‘the charge shall be prepared as soon as the Magistrate' is of 
opinion that a primd-faeie^ case Aas been established against the 
accused person, although the whole ot the ^evidence for the 
prosecution may not have been completed/ Section 324 of the 
same Co^e provides « that, ‘if an accused person admits the comt 
mission of an o^Snce before a Court competent to ♦try him for 
such offence, ^Uch Court may convict him on his own admission/ 
i doubt very much whether tlje Legislature meant^^ tor give . 
Magistrates the power of framing a charge merely on the ad- ^ 
mission of a prisoner where a prtmd-factefdsist has not been 
otherwise made out; but in this particular instance, jys iJhe pri 
soner’s’ confession is attested iieifher by the certificate required 
by the law, nolr by the prisoners own signature, 1 think tj^. the 
trial has been illegally conducJpCd, /and that a trial should 
be ordered. This I have no authority to' order, As Chummun 
Shaha has not appealed. ^ 

“Bechu Singh was tried at the same time with Chummun 
Shaha. His confession is also junsigned, but it bears* the* certificate 
required by the law. Bechu Singh appealed, not on the ground 
of the irregularity of the proceedings, but on the representation 
that the sentence was excessive. The papers are eawiinexed in 
order that the whole case may be before the Court. ^ 

The following judgment was delivered by the rfigh Court (i) 

It was unnecessary for the Magistrate to record any cohtession 
of Chummun Shaha; he was 'competent, .on the admission of 
Chummirn 'Shaha, to sentence him without any further record (sec- 
tion 324, Code of Criminal Procedure)*. Section 346, on which 
the Sessions* Judge relies, refers to an examinatipo. made ‘on a 
trials so that ^any irregularity in the mode of record fould not 
affect the propriety of this conviction. **. ♦ , 

'As regards the other convict we express no opinion. The 
'Sessions Judge should deal with his case, which is now on appeal 
before him; but wp yould observe that he should .not allow irregu- 
feVji^ies which can be remedied to interfere with the course of juslice. 

I 

(I) Marxby and PRiN8Kr> yf. 
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[CR’iMINAL REVISIONAL JURISDICTION.] 

* 

In the Matter of BARODA PROSUNNO CHUCKF.RBUTTY 

’ • AND OTHERS. * ^ 


1878 
May 6, 


Trial bjf Bench of Magistraiesn^ Powers of Bench — Absence of members at 

^ ' adjourned ft ial, ^ 

% 

• A case TriaMe otily by a Magistrate exerciting powers of the ist class came 
before a Bench of Magistrates, neither of whom individually I'xerLiscd those powers, 
but sitWrtg^'Vigether the Bench was so invested. At the adjourned trial only one of 
these Magistrates was present, he was not competent to tr/ the case 

alon(j;^nd the orders passed by him were set aside as illegal. • 


A HIS was a case^ referred to the High Court as a Court of 
Re\^sion to set aside an illegal order passed by a Bendi of 
Magistrates. 

^ ^ * /Y* • * 

The facts sufficiently appear {rom the judgment of the High 
Court, which is ^s follows (i) : — 


The only question for our consideration is, whether, when one 
t)fT:he fieficli of Magistrates who heard the evidence »on the first 
day on which the case was taken up did not^ sit on a subsequent 
daj^ when further evidence was taken, tjjis * fact vitiates the 
decisiion of^he Bei\ch in which he took part. 


We have to femark that the case was one of an impending breach 
of the peace, aijd from tjie record we find that the District ^Magis- 
trate, on the 5th of December 1877, referred the Police Report to a 
• • * 

Deputy Magistrate, Babu Trailakya Nath Sen, that ’enquiry might 

be made jvith the view of taking recognizance from certain pessons. 
The Judge states iff hi» letter of reference that the case was referred 
to a Bench of Magistrates consisting of the Deputy Magistrate'* 
referred to, stated to be vesteef with 2nd class powers, and an 
Honorary Magistrate, but we find no order in the record by which 
the District Magistrate referred the case to any Bench. 


(1) Mittik and Maclean, Jf . 
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*878 The Judge, however, does not impugn the competence of the 

pARODA Bench to deal with the case. rWe will, therefore, ^ssume that the 
CtfucK^^ Bench exercised ist class po.wers; for in no otl^er cas^ was it 
competent to deal with mattery to which section 491, ‘Criminal 
Judgment, Procedure Code, applies. * 

The proceedings, commenced Before Babu Trailakya Nath Sen 
and Babu,. Chandra Nath Sen, should have been continued an6 
finished before th^e gentlemen, and as this-was not done, we con- 
sider that ther^roceedings were illegal ‘ Had Babu Trailakya Nath 
Sen been a Magistrate vested with, the necessary (ist class) powers 
for dealing with the casq, it might be that the prof eedings'wonld 
not have been open to question-; but he is^ only invested with 
2nd class powers, and therefore the illegality of the prcec^^dings 
seems to us beyond a doubt. ' TKe order of the Bench must, 
therefore, be qukshed. 
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, - [criminal reVisional Jurisdiction.] 


In the Matter of BEPUTOOIAA. 


Complainant ; 




NAJW SHEIKH AND OTHERS 


Accused. 


Section 323, Code of Criminal Procedure-Summary Trial— Jurisdiction— Police- 
investigation-^Discharge by Magisirate of persons sent in by Police, 

^ • • 

It is the nature of a complaint which shcwld determine whether a case should be 
tried summarily under section 222 of the Code of Criminal Procedure. Where the 

acts complained of amount to an offence which a Magistrate 'cannot try summarily, 

• • • • • 

he is no^onjpetent to hold a summary trial. 


^ win the Matter rf>f Dwarkanaih Mojoomdar, 21 W. 1 ^. 89, and Chunder Seekor 

l^kakd^r^ 22 W. R. 29, followed. 

• 

When a Mag^is4rate has referred a case for police-investigation*^^^ t|)e police 
arrest certain persons, ^and send ?h evidence against them, Ije is bound to consider 
that eviSence bSWre^he discharges them. 


■t HIS was a case referred the Sessions Judge of Mymen- 
singh to the High Court, as a Court of Revision, that certain 
orders passed by the Magistrate, convicting some persons in a, 
summary trial and discharging others, might be set aside as con- 
trary to law, 
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The facts of this case are sufficiently shown in the judgment 
of the High Court (i), which was dplivered by 

Prinsep, ^ ' 


Judgment. 
Prinsep, J . 


It appears that one Beputoolla complained *to the Magistrate 
that Nazim and Immam Buksh had carried off and beaten him 
and his brother' Alin^^ooddin some thirty days previously. Aftei 
recording his exaj3['.ination the Magistrate .ordered a police-inves- 
tigation, While that investigation was proceeding, Alimooddin 
died, and the police arrested and sent in Icyiur and RanqPj^^ic- 
cused, of culpable homicidfe and wrongful confinement. 

The Magistrate discharged these two men 'with the following 
order: find the police have sent up Idhur and Ranoo^ V^o were 

never accused. They must be discharged, and the police directed 
to send up Nazim and Immam Buksh, who alone were ac^sed. 
The case is one under sectioiv34t) and cannot V*'exaggera^d' 
into anything more.’' ' 

The Magistrate then, in a summary trial, convicted Nazim'and 
Immam Buksh under section 341 of wrongful restraint, and, in 
doing so, rem^arkeij: “Considering the nature of the oppressicTn, 
and that the complainant and his brother were probably beaten, 

I must pass some thing more than a nominal sentence.” The 
sentence passed was Rs, 25, or in default seven dayg’^injprispn; 
ment. ' • * 

The case ha^s ‘been referred to us by the Sessions judge, 
because he considers^ on the authority of the cases reported \h 
W. R. 89, and 22 W. R. 29, that the offencfe has bfeen wCbngly 
tried in^a summary manner, thfe offences originally charged being 
such a§ ceyfd not be so tried. t % 

There can be ^no dOubt that some ‘of the acts originally com- 
plained of am*ounted to an offence (wrongful conYincinent)* which 
the Magistrate f;ould not try summarily, and that it has keen hdd 
in the cases quoted, in which we agree, tiiat'it is the‘aatu{eof 
^the complaint ^nade which shoulci determine whether the case 
should or should not be tried .summarily. Therefore the Magis- 
trate's proceedings were altogether irregular as regards the two 
P^^bns whom he convicted of wrongful restraint 


(1) Markbv and Prinsep, JJ . 
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We observe* however, 'that the Magistrate has distinctly found ‘878 
that the death of. Alimooddin after some interval cannot be Bkpdtoolla 
attributed to Any injuries received in the commission of the 
offences Vomplai^ed of. ' . * Sheikh. 

* % ^ 4 V ^ 

As regards Idhur anbd Ranoo who were sent ih under arrest 
by the police afCer the Investigation ordered by the Magistrate, Prinsbp, y, 
^e cannot iirld any order of the Magistrate directing this en- 
quiry, We are inclined to ^think that the Magistrate* ordered 
this investigation under flection 146, because he saw cause to 
distrust thje complaint tnaBe* to him ; but, however that may be, 
the poHce-officer was competent* and acted perfectly correctly in 
arresting tRos? against whom, in his Opinion, the offence was 
proved. The reasons* assigned by the Magistrate for releasing 
these meiT are altogether insufficient, though it was open to him, 
and he may have intended to discharge them because he did not 
bqlieve thabstjiey •were impli€ate<^ inasmuch as they were not 
nSffed in the first complaint. At all events, with the police- 
report and the evidence on which these persons were arrested 
before him, he was bound to consider that evidence before he 
summarily disclwrged these men. 

Having pointed out the law, and considering the time that has 
passed, as well as the nature of the offence, and that the accused 
cpnyicts^ Ijave not practically been prejudiced, we think it un- 
necessary tr re-open these proceedings. 


[Criminal] 


C. L 28. 
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-[criminal REVISIONAL J^RISDICTION.J 
In the Matter gf GANGOO SINGH and others. 

Section 21 Penal Code^Order of discharge in original complaini^When 
prosecution for false complaint may be insiiiuied, 

A Magistrate is not competent to discharge the accused in a Warrant-case, and 
ord^ the complainant to be prosecuted for making a false complaint, until 'he has 
examined all the witnesses cited by the complainant. 

* * 

( . 

V-^ASE referred by the Sessions Judge of Gya to the High 

Court, as a Court of Revision, that the order of «thi5 Jmnt- 
Magistrate of Nowada, directing certain persons to pr6secuted 
for making, and -aBetting.the making of, a false fcomplaint, might 
be set aside as contrary to law. “ ' 


facts of this case sufficiently appear from the letter of the 
Sessions Judge * 

( 

I 

t 

A petition was presented to the Collector of by 6ne 
Gangoo^ Singh and others, accusing a KarfUngo, Basarat Ho^«!S|inf 
of extorting money from petitioners. This petition Was for* 
warded to the Joint-Magistrate charge of the Sub-division of 
^Nowada for investigation; and that officer, on April 5th, dis- 
changed the accused Basarat Hossain, and ordered the prosecul^ion 
three of the petitioners, Resal Singh, Gouri "S'unkar, and 
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GangOQ Singh, under sections 211 and 109 of the Indian Penal *878 

Code. I am of opinion that the order of discharge and the order GanIoo 

for proieijiution tender sections 21 1 and 109 were both illegal, and 
should be set aside on the following grounds, riz . . judgment 
/j/. That ^Irhe Joint-Magistrate had not examined all the 
witnesses named by the complainant, and who were present in 
Oourt. (See section 215, explanation 3, and cases of Sr math 
Mundle, 24 W. R., p. 62, and Q. va. Heera Lati Ghose, 13 W. R., 

P* 37 *) ^ , 

That the*sanction of the Collector was necessary under* 
section* 468* of othe* Criminal Procedure Oode before a prosecution 
under section 21 1 could be ordered, inasmuch as the alleged 
•offencir^Vlt,, the institution of a false charge) was committed in 
the Collector's Court in which the petition containing the charge 
was ilted." 

*^'"^TJhe following ord^ was passed by the High Court (1) : — • 

In this case, the investigation upon the complaint of Gangoo 
Singh and others not having been completed by the Joint-Magis- 
trate, he should^ not hav^e ordered the prosecution of the complain- 
ants under sections 211 and 109 of the Penal Code, We there- 
fore set aside *the order of the Joint-Magistrate ordering 
prosecution of the original petitioners before the Collector. 

(1) Mittbr and Maclban, JJ. 
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- [criminal REVISIONAL JURISDICTION^.] 

' f <■ ' , ■ 

In the Matter of NOOR-OOL HlIK ANp another. 

Section 503, Code of Criminal Procedure^ Forfeiture of recogmzance^Excessive 
amouni^^High Cimrt as Court of Revision^^Power of Government, \ 

ti r . ‘ 

The High Court, as a Court of Revision, has jio power to reduce the amount 
of a recognizance that may have been forfeited. •' The Magistrate of the i)^istrlct 
should, in such a case, address^ GovernmoLit. 

Nilmadhub Ghosal^ 19 W.>*R. i, cited and followed. 

Case referred by the District Magistrate of to the 

High Court, as a Court of Revision, that the order of the 
Assistant Magistrate of Khoolnai, forfeiting ^ the^/ecognlzances 
of two persons to keep the peace, might I5.P modified, the anfb«i\t 
being excessive and beyond their means to pay. 

The following judgment was deliverd by the High Court (i) 

In the case of Nilmadhuh Gkosal^ reported itp. /, Crinrtnal 
Rulings, 19 W, R., a Bench of this Court held that we have^ no 
power to reduce^ the amount of recognizances which have been 
forfeited. The Bombay High Court has expressf^ 
opinion. ^ » 

The papers* must bfe returned. The Officiating Magistrate 
should refer the matter to Government if he tliinks the amdJmt ' 

* ♦ e 

of the recognizance was excessive. 

i / (I) AiNsuKand Broughton, JJ, ^ 
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[criminal ^revisional jurisdiction.] 

In THE* Matter OF, KETABDI MUNDUL, 

% 

•AetLofi 8 p(CattteTxespassAct)i section 21-^Bench of Magisiraies-^ Juris- 
diction -^Fini’— Imprisonment on non-paymen t of fine-^Repayment to complain- 
ant of court-fees^ ^ ^ , 

illegal seizure of cattle, under section 22 of the Cattle .Trespass Act (I. of 
* 4 | 70 » ‘S ndTS^imtnal offence. "Bhe lay allows certain Magistrates to adjudicate 
^'SSrip^nsation to a partj^^jured by an illegal seizure. Court-fees paid by the com- 
plainant may form part of such compensation . ^ 

It is not lawful to pass a sentence of fine, or of imprisonment, in default of pay- 
ment of the cojjnpensation, awarded in a matter under section 21 of the Cattle 
T^respass Xct (I. of 1871). , 

Case referred by the Magistrate of Furreedpore to the High 
’Clourt*a?*a Court of Revision, that the order of. a Bench of 

9 •* 

Magistrates, sentencing a person under section 21 of the Cattle 
^Trespass Act’(l. of 1871), might be? set asi'de as contrary to 
iaMtb ‘ . 

The facts sufficiently appear 'from the judgment of the High 
Court (i), whicj) was delivered by 

PWNSEP, J. 

. In referring this case the Magistrate should have set* forth the 
purport of the ofdeu* which he considered to ’be contrary to 

*Sw.» . , * • 

It appears from the recort that Ketabdi Mundul has been 

convicted by a Bench of Magistrates, and fined Rs. 10, under section 

31 of the Cattle Trespass Act (I. of 1871),' of which Rs. *,hate 

* * 

(1) liMnir and PaiNStr, JJ. 
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i8;8 beea given as compensation to the complainant, and he has also 
been sentenced to imprisonment jn default of that fine. 

i^NDUL. We have no doubt that the. illegal seizure of cat|fie, as provided 

yttdg^i *^7 section 22, Act ,I.‘ of ifiiyi, is not an ordinary ^criminal 

— offence. Jurisdiction is given to certain Magistrates to adjudicate 
iHSBP. jf. gQjjjpgjjgj^|.jQ„ person complaining of, and proving such 

seizure for^ the ioss caused by the seizure and detention, as well^' 
as any fines and expenses incurred by the complainant in pro* 
curing the release of his cattle. ‘ 

. There is no law that we are Siware of subjecting tHe wtolng- 
doer also to a fine. The prder, therefore, subjecting him to a fine 
of Rs. 5 in addition to the sum of Rs. 5, whish must be regarded 
as compensation, is illegal, and must be set aside ; this finC^paidj 
being refunded. 

Nor is the alternative sentence, of imprisonme^-^on d^ujt . 
of payment of fine legal ; and that part of t|je order must also*DE' 
set a^ide, since the law does not provide for any such impris,on- 
ment as it does in cases of compensation under section 209 of 
the Code of Criminal Procedure. • , , 

We are of opinion also that any expenses, in -the shape of 
court-fees, that the complainant may have inc‘urred in this 
matter of procuriAg the release of* his cattle, can propejly j^e^ 
recovered under section 22 of the Cattle Trespass Act, «. « 


It is doubtful, hoMvever,., whether any part of the proceedings 

before us is legal, aS it is not clear whether a Bench of Magia-*^ 

trates can have jurisdiction over such a matter; 'and to ‘enable us 

to decidg this point, we must enquire from^the Magistrate of the 

District, Whether the Bench is authorised to receive and -try 

charges without ref,erencfe from him. At any r|te, in justice, to 

the party concerned, we must at once set aside so'nAuch of the 

order «s is obvjously illegal, reserving our, final order fintil the 

requisite information regarding jurisdiction is'supplied. ' % 

‘ , . • 

[The remaining portion of tjie Magistrate’s order was set 

aside on June 3rd, as it was found that the Bench of Magistrates 
|iad wt authority to deal with the case.] , 
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[CRIMINAL REViSIONAL JURISDICTION.] 


In the Matter ®f MOTHOOR CHUNDER 

DAss . : 


Petitioner. 


^rdir to op0n road'^Application for a jury-^Local etiquiry- 




•tr/ Criminal Procedure^ 


1878 
May 27 


When the person on whom^ notice has been issued under section 521, Code of 
CritniiKil Pit>cedure, applies for a jury, tlje Magistrate is bound to appoint one, and 
cannot decide the^ matter by a local enquiry. 

ReFfiBENCE to the High Court, as a Court of Revision, by the 
Sessions Judge of Jessore, that the order of the Assistant Magis- 
trat^of Khoolna might be set aside as contrary to law. The facts 
^J^e case'^pjiiear from the leitert)f the Sessions Judge 

One Mothoor Sunder Dass, in a petition dated loth Magh 
1284 (22nd January 1878), petition the Assistant Magistrate of 
Khoolna, praying that order should be passed for a road, which 
h? calls m his^petition ** mine,^^ to be opened. • 

Subsequently a notice of the 26th January, and which may 
be considered as having been passed with reference to section 
|2&, Cod^OjE Criminal Procedure, was issued by the Assistant Ma- 
gistral!, ifnd objection was made by the applicant Haranundo 
Bhuttacharjee in a petition dated the ,28th iJlafgh 1284 (gth Feb- 
A«y 1878), in* which, inter altdy a jury (or, as it is called in 

the petition, a punchayet) was applied for. 

* » 

No jury, however, ’was granted, and on the 5th March ■*«[» order 
was passed, sending the plipers to a Sub-Deputy Magistrate ^or en- 
quiry. The Sub-Peputy Magistrate accordingly visited the spot, 
made *a locaif enquiry, and submitted a report, with tho deposi- 
tions of “certain witnesses annexed, on the subject. On the 
„ s^rfiBgth ‘of this report ' corroborating,’ the Magistrate says, ‘ his 

• ♦ I . 

own knowledge of the place before obstruction was made,’ the Ma- 
gistrate, by an order of the 15th of March, directed that the road 
which had been closed should be opened within three days,^c.« 

I am of opinion that the Assistant Ma^strate’s order is bad in 
Uw, and thftt H ^hoqld be aet aside. In the first instance, action 
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was taken, as it may fairly be held, with' reference 'to section 521, 
and although a punchayet was applied for, no notice, so far as it 
appears, was taken of this request. But after a local/ enquiy,. held 
by the SuB-Deputy Magiotrate, by the order o( the Assistant 
Magistrate, who is in ‘charge of "the sub-division, but who is not 
a Magistrate of the first class {vide section S 3 Sl> the Assistant 
Magistrate passe, the order of the 15th March, directing the open-, 
ing of the road witljin three days. . , , 

Although it is true that the applicant,. Mothojjr, in his petition 
to the Magistrate, said that the rbad wa||i 8 * -Assj^ant 

Magistrate has held that the road was a publiO;‘^B«{i.»J®d the- SJ- 
Deputy Magistrate, that it ultimately acqu^d ‘^6 

character of a public road; and it is not i:pgttil|v: or^ir to ^ 
the present petitioner, after, in tSie first instancey proceeding, 
as it may be held, with reference to section ^is 

request for a punchayet, i>nd to pass /.he order ot tt^r'Sth Ma^b 
after the enquiry by the. Sub-Deputy Magistrat„. 


had a jury been appointed, grounds might have been shbwn 
by the applicant sufficient to make out a case in his favour.^ I 
may add with, reference to the ruling in 21 W. R., p. 25, no 
opportunity appears to have been given to the present petitioner 
of rebutting the. Deputy Magistrate’s report. Moreover, as I 
have previously intimated, the Deputy Magistrate was not deputed 
by a Magistrate of the first class. 

The following’ order wis passed by the High Court (i) ^ 
We concur with the ^ssions Judge in thinking that the Assist- 
ant Maffstrate’s order of' 15th March was illegal. 

A jury* having been demanded under section 523, the assist- 
ant Magistrate wa^ borfnd to appoint ‘one, and his subseijuent 
proceedings must be considered not to have beeil m accoi dance 
with Chap. 39 Qf the Procedure Code. The order of the .15th May 
will, therefore, be set aside. • * . 


(i) Mittbr and^MACtsAM. yy. 
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[CRIMINAL REVISIOJIAL JUTUSDJCTION.] 

In the Master of* SHER MAHOMED and another. 


^€Ction 237, Cdd^ of Criminal Procedure~~Sentence of impnjisonmeni and fine-^ 
Summary trial^Right of appeal — Duty of Appellate Court — R^-triaL 

• * * . 

Where a Magistrate of the first class passes a sentence of imprisonment ard 

fine, his order is appealable. »He cannot therefore, in such a case, make up his 
recorcHn the manner described by sectiov 227 of the Code of Criminal Procedure; 

' It is comjj^iEilent » to a Court of Session tOM)rder a re-trial of a case which is 
before it on appeal. * 

ASE referred by the Sessions Judge of Mytnensingh to the 
^Higir CourX,^ a? a Court of \<evision, that the order of a Magis- 
convicting anj^ sentencing the accused in a summary trial, 
might be set aside as contrary to law. The facts of the case appear 
sufficiently from the following order of the Sessions Judge, and 
the judgment of the High Court: — 

ThisTs an appeal from summary orders of the Magistrate of the 
District, passed in the course of a summary trial, and dated respec- 
tively the first and 5th of May. 'The orders on theoe dates constitute 
(•he'sum^Hry and reasons given by the Magistrate. 

T?e complainant in the case was examined^ by the Joint Magis- 
trate on the i7fh of April. Of his examination there is the follow- 
i'^g r^ecord I^ilram Kaibarta on solemn affirmation : * I brought 
fish from Dacca, for sale here, .When 1 came near Bagadaree 
Cutcherry, that of Mohima Baboo, two men came and tpl^ me to 
bring in my boat, as Datta and Brahma IJdahasoys wanted fish. I 
refused, and then went on, and when I stopped,' several men, six, 
seven, canie and removed fish, and threatened me with’ laities 
DonT know them. Rs,^3-4 value of fish taken.’ ” K police enquiry 
W‘swr*ocdered by the Joint-Magistrate, and the M^istratb of the 
District subsequently took up the case. 

On the 19th of Bysack 1285, corresponding with the ist of May 
1878, the accused prayed through their vakeels that, as the fish had ’ 
been looted, according to, the complainant’'^ allegation, the Com- 
plaint might not be tried summarily. 

[CRMimAL,] C. L. R., 29, 
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1878 The Magistrate, however, tried the case summarily, rejecting 

In re the prayer of the accused, and isentenced them to one month^s 
Mahomed, rigorous imprisonment, and a fine of Rs. 20 each, anc^in default fif- 
Stal^ent each, and directed* that Rs 20 should be given to the com- 

— plainant as damages. Although an appeaNies to, ^ this Court from 
the Magistrate’s order, he has notrrecorded the evidence of the 
witness, nor his rfeasor)s for passing the judgment, but has prepared - 
a record after the ^form prescribed by section 227 of the Code of 
Criminal Procedure, except that the daLe on which the proceed- 
ings terminated is not given in the form. It would seem th^the 
Magistrate thought that an appeal did not lie from the order; 
for he has recorded a note as follows on the printed notice of 
appeal sent to him by this Court, under section 279, Cod^of Cri- 
minal Procedure: Government Vakeel is requested to attend 

and point out that the case was actually under section 447, Penal 
Code, and no other, and is not appcr^lable as faf‘a^>i^e sentenig/i 
goes.^' The Magistrate, however, is mistaken, as, under ^e 
secorid paragraph of section 274 of the Code of Criminal Proce- 
dure, an appeal clearly lies from his order. 

As regardji the .Magistrate’s summary and reasbns ”, for con- 
viction, the statement commences as follows : ” The complainant 

is a trader who brought up fish from Dacca to sell. He was 
stopped at Bagadaree and fish of Rs. 4 looted by the^pf^ople Q,f a 
zemindar, as he believed. The fact of loot is admitted* al»j by a 
pleader for the defence \yho is engaged by the zemindar whose 
people were suspecte'H.” This part of the summary is dated 
1st instant; but there are other remarks reiorded bn the 5th 
instant,^and then at the very‘close of these, there is the follow^ 
ing: ” A. I have omitted to record that it appeared also that 
defendants, after their act, offered or pfetendecj to offer payment, 
but complainant did not believe them — was frightened. This 
reduces the offe^ice to trespass,” 'n 

^ There is thus the unusual circumstance tWt* whilst onb offj&^a&e, 
which the Magistrate describes' ^Moot,” is found to hav*e been 
committed in the earlier part of this summary, a nota bene at the 
of it states 4hat the offence was reduced, on grounds given, 
to '^criminal trespass.” » 

c 

{ must say, however, that, besides this inconsistency, the reasons 
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given. for the offence being reduced, seeni to me altogether inade- 
quate. If a boat is entered upon and^sh taken therefrom under threats 
ot the Ajct that payment was afterwards offered - does not of 

itself reduce the offence from extortion to jnare criminal trespass. 

It appears alear tcT me that the charge in this case was one 
which should not have been tried summarily. Primd facie^ accord- 
^•ing to the statement of the complainant pn sdlemn affirmation 
before the* Joint-Magistrate, the charge was '.one of extortion; 
and, according to a very recent ruling of the High Court based 
on isi 4 her precedents!, but passed on a reference from this Court, 
the Magistrate should not have tried the dase summarily. 

The order of the Magistrate's now before the Court on appeal; 
but J ajixj of opinion that there should be a new trial according 
to the procedure laid down In* Chapter XVII. of the Code of 
Cringiinal Procedure. A copy of the judgment of the High 
Court \n the case noted in the margin (i) 
was sent to the Magistrate of the Dis- 
trict, and the learned' Counsel for' the 
prisoners has informed the Court that he 
dPew tha^ offifePs attention to it. Under section 34. (^) of the Code 
of Criminal Procedure, with special reference to that ruling, this 
Court would probably be justified in declaring the Magistrate's 
.proceediji^s void^ but there is no authority given in the Criminal 
Proc(?8ur(f Code to the Sessions Court to direct a new trial under 
such circumstances as are here found, , ’ » 

’ Section 2S4 of the Code of Criminal Prticedure provides only 
for the case of conviction by a Court, not having jurisdiction, of 
an offence not triable by such Court. ^ 

Under thes'fe circumstances, I think the best cour'iveHo, pursue 
is tg refer the caae for the consideration’ of tf\e Honourable High 
Court* in 6 r 3 er that the Court, if they consider the vie^w herein 
taken a (Correct one, m^y declare the proceedings Hoid, and 'direct 
arfew frial by the l!)istrict Magistrate. Pending the., result of 
this reference the prisoners will remain, as heretofore, in jail. 

The following judgment was delivered by the High Court (2) 
This is a reference from the Sessions J,udge of Mymensingh^ 

(i) Reported hnte^ p. 374. 

(a) Ainslie and Broughton, yy. 


'^’^‘^epatoollah, l^HHoner, 

vs. ^ 

Nazim Sheik | 

Dated 9th May 1878. 
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*878 under section 296 of the Criminal Procedure Code. The case came 
before the Judge on appeal frf>m an order, which clearly was ap- 
MA^*cStBD under the 2nd clause of section 274, By /sectioa^, z8o, as 

amended by section *28, of Act ^XI. of 1874, thf Appellate Court 
Judgment, power to order the case to be re-tried if, it thought fit to 

do so. This reference was not necessary ; and we think that the 
proper course Will be to return the record to the Sessions Judge.; 
with instructions te him to dispose of the appeal himself. 


The Sessions Judge is quite right J'n the view that he takes of 
'the proceedings of the Magistrate. Section *227 only ‘appfefs to 
cases where no appeal lies. As the Magistrate ip, /-his case 
passed an order awarding punishment of tWo kinds, namely, im- 
prisonment and fine, an appeal did lie from his order; ail'd ^there^- 
fore he could not legally make* such a record as he has prepared 
under section 227. 

It appears that the prisoners have already been more than 
weqjcs in jail; and it will be a question for the Judge to consider 
whether, under the circumstances, this is not a sufficient punish- 
ment for the offence which would appear to have been committed 
if the story of the complainant be taken to be trtfe. If the 
Judge takes this view of the matter, it will be mere waste of time 
for him to direct a re-trial. Thafe is a question which must be 
dealt with at his discretion. 
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[CRIMINAL* REVISIONAL JURISDICTION.] 

In the Mawer of RAM SOONDER PODDAR and others. 

■* ^ 

Sections 496^ 4ogi Indian^Penah Code~^ Jurisdiction'^^ deqmte sentence'^ 
d^ourt of Revision. 

ii 4 ihere«a Magistral, erroneously holding that the offence committed was one 
under section 406, Indian Penal Code, over which 'he had jurisdiction, instead of 
under section 46^, wliich was cognizable only the Court of Session, tried and 
sentenced the accused, it Was held by the Hi^h Court as a Court of Revision that 
his pwce^ngs were contrary to law, and he was directed to commit the case for 
trial by the Court of Session.^ 

Xo constitute an offence under section 409 it is not necessary tiiat the property 
’^liQujd be tharo><Jovernment, but thJ^ it should have been entrusted to a public 
servant in that capacity.*^ 

r 

V^ASE referred to the High Court as a Court of Revision in 
ortler that thf order o*f the Deputy Magistrate of .Noacolly, con- 
victing and Sentencing the accused under section 406 of the 
Indian Penal Code (criminal^ breach of trust), might be set aside 
;iS¥:onUVJ<;to law. 

Hie fects of this case appear from the following letter of the 
District Magistrate referring the case * . 

^ Briefly the’ facts are these : The Treas'ury is a public office 
estafilishedi by Regulation II. of 1793, for the special object ol 
receiving and accounting for the' land-revenue payable by land- 
holders to Government. 'The accused were the men apfiointed to 
receive cash in that offide according to 'that law. ^ Talook Siton 
Gazi Is one of the estates bound to pay land-revenue into the 
Treasury*, and the occijsion was that of the latbundi, or lateSt day 
oLpa^tnSnt of the r'eve’nue. For these public officers to misappro- 
priate, as they are proved to have done, a sum paid under these 
circumstances, is about the most glaring and heinous breach of 
trust they could well commit, « . ^ , 

Their assurance is astonishing. Every payment is by challans ; 
the payor must get his papers entered in the Account Department, 


1878 

June 13. 
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and thus pay the cash into the Treasury; when that is done the 

RamVo Treasury Cash-book, and this-book and 

dbr PoddL Accouiits Register are compared daily. One i^of the^aecused, 
Si^,ment. however, was customarily allowed to write the 

— Treasury Cash-book, which is the duty of the Treasurer ; so he had 
the whole matter in his own hands.' When the accounts were com- 
pared, he coolly struck out the item of Rs. i6 which had beeil 
entered as paid byTalook Siton Gazi,.and 4 hus balanced the books. 
But his impudence did not stop even at this. By misappropriating 
.this sum, and falsifying the book, he caused the estate Tilookwgiton 
Gazi to appear as one which had defaulted for its Government re- 
venue, and, according to Regulation 1. of 1793' and subsequent laws, 
that estate was brought to sale for the arrear. Ram Sodcsdqi; theij, ■ 
actually bid for and bought this ‘estate at the public sale held by 
the Collector. 'Forging a Treasury Cash-book, and bidding, at a 
land-sale, are punishable under sei!tions 169 and^Ss, &c., o^h^ 
Penal Code, and, I should have thought, were*' tolerably well-known • 
to Be serious offences. Ram Sounder bought the estate in his* own 
name, and is said to have immediately sold it to its original pro- 
prietor by deed of sale ; so there is a good reason fo suf'pose that 
his object all through was, not merely to annejt a paltry sum 
of Rs. 16, but to obtain a valuable hold on*^the landholder. 
Section i5_of Regulation If. of 1793 makes an esfafe„ bovght 
by a public officer in this way, a forfeit to Government; but Ram 
Sounder bidding.in his own name in the Collector’s presence is 
only in keeping wfth his sanz-ffoid throughout ‘the whole affeir. 
The two men who have been convicted are shown 'to have sat 
togethfi' and acted together. Durga Chufn appears not to have 
had aoy'hand in the embezzlement, though it ij, hard to believe 
that any one in the Treasury did not know qf it. The copimon 
plea of. press of work is alleged as the cause of the "gdlmal;” 
but 'though there often is a press of wo,rk on latbundi'day, there 
does not appear to have been any worth mentioning on' thisjjjy, , 
If there had Seen so, the Treasurer and the 3rd Poddar,* Durga 
Churn, would have been actively employed with the two others 
, vi^o are convicted .in receiving the payments, inasmuch as re- 
ceijring the land-revenue is there first and foremost duty. But 
the, Treasurer allowed Ram Soonder to write the' Cash-book, 
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which is no part of his regular duties, and he says, Durga Churn was 
emptloyed .on stamp work, which is very secondary matter, and 
could be .^^ostpori^d to almost any time. The numoer ,of transac- 
tions also shows t^at there was ng serioQs press of work, even if 
such an excuse we^e of the slightest value, which it is not. 


1878 

In re 

Ram Soon- 
DERPODDAR. 

Judgment, 


* The only thing I can do is, to refer the case to the High Court 
(Jnder section 296, with a view to quashing the, convection. 


The following judgment v^'as delivered by the’ High Court (i) : — 

We annul the trial held by the Deputy Magistrate, Anwar- 
uddeen Ahmed, and order that ^ a new trial be held before the 
Conrt of Ses^h)n,'and that proceedingD be taken to commit the 
prisoners for trial under section ’409 of the Indian Penal Code 
*accorcKngi)r, 

Section 409 does not, as supposed by the Deputy Magistrate, 
require the in respec^ of which criminal breach of trust 

i?i?binmitted, to be tt^ property of Government, but only requires 
that jt shall be entrusted to a public servant iji his capacity! as 
such public servant. 

»The deputy Magistrate’s view of the punishment proportionate, 

to the offence leaves altogether unnoticed the fact that one of the 

accused appears \o have deliberately embezzled this money as a 
. . ■ * . * 
meqjis oj deiDriving another person of his property, and of himself 

acquiriikg itias purchaser at a revenue-sale, which is a very serious 

aggravation of thje offence of criminal breach of tfugt. 


(i) Ainslie and Broughton, JJ. 
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[extraordinary criminal JURISDICTIf^N.] ' 

'878 In THE Matter of HURR^E N AR^IN MCfOKERJEA. ' 

JuM t8. e 

Section 26$^ Code of Criminal Procedure--^ Verdict ofjury’^Case referred by Sessions 

^ Judge— Practice of the High Court, ' ' * 

< ^ 

Where there are reasons sufficient to warrant a jury in disbelieving the witness- 
es, and in giving the prisoner the benefit of the doubt raised by inconsistencies in that 
evidence, although another jury might have come to a different conclusion, ti tfj digh 
Court will not interfere. It must be shown that the verdict of the jury is certainly 
unreasonable and perverse. * « ' * ' 

I* ^ 

The Queen vs. Sham Bagdee and otherSf 20 W. R, 73, cited and followed. 

awf** ( ; 

r 

wASE referred under section 263 of the Code of Criminal [proce- 
dure, by the Sessions Judge of Mx)or§{iedabad, becauj^ewdft disagreed' 
with the unanimous verdict of a jury acquitting the prisoner, and 
considered it to be necessary, for the ends of justice, to submit 
the case for the orders of the High Court. 

I 

't. *■ 

Baboo Jugdanund Mookerjee (Junior Government Pleader), for 
Government. 


Baboo Nilmadkub Bose^ for the Prisoner. 

r «' ♦ * c 

The facts will sufficiently appear from the judgment of th* High 
Court (i), which was delivered by 

AiNsuB, J. AinSLIE, J. ' . ' . 

This case has been referred to us by the Sessions Judge of Moor- 
shedabi&j under section 263 of the Criminal Procedure Code. 

The prisoner is charged under sections 468, 469, and 471 of the 
Indian Penal • Code— the substance of the charges being that he 
had febricated certain letters purporting to have been itritten by 
Rally Krishto Chatterjee, the Head Clerk in'tlw; Collectof's Office, 
about an application made for art appointment by RameshVr on 
behalf of Bhugwan Biswas. Thh jury unanimously found the 
prisoner " not guilty.” The Judge being of a different opinion 
*ha»Teferred the case to this Court.^ ' 


(I) AiNSLii and Broughton, yjf. 
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T4e case for the prosecution rests mainly on the evidence of >878 
Rameshur, Bhugwan, Soorao BewaJi, and one Rajnakunt, in addi- 
tion to! ^hich there is evidence, identifying the writing of two of 
the letters marke'^ " A " and “ B,”, respedtiyely, as being the hand- 
writing of the pijsoner.* On going through the evidence of the judgnmt. 
witnesses, it is cl&ar that in several parts it is not consistent, and ainsui^ j, 
(hat the witn'ehses probably have not been, speaking the simple 
truth. .... » 


In the case reported irf 20 Weekly Reporter, page 73, Criminal 
Rulwigs, Mr. Justice. MACPHERSqN, speaking of a reference under, 
the same sgc;tjpn, says ; If we are to interfere in every case of 
doubt, in every case in which it* may with propriety be said that 
.'the e^ridTiOce would have warranted a different verdict, then we 
must hold that a real trial by Jury is absolutely at an end, and 
that the verdict of a jury is of no more weight than the opinion 
qf ^sessors. ^ Jt presume thafip if this were the intention of the 
Legisllature, it woult^ have said so*; but the Legislature has not 
said^o.“ ' 


In this case it may |?e that another jury would have come to a 
different conclusion on the evidence ; but at the same time there 
is no doubt that there are reasons for suspicion sufficient to warrant 
the jury in disbelieving the witjiesses in the present case, and in 
giving prisoner the benefit of the doubts raised by inconsis- 
fencies^tn tfieir evidence. This is not a case in which we can say 
that the verdict <ff the jury is certainly unreasonable and perverse. 

^ Therefore, it seems to me that, following the general practice of 
this Court, we ought not;to interfere.* 


(Criminal.] 


C. L- 30- 
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[criminal reference.] 

In THE MATTERpF THE EMPRESS w. THE MUNICIPAL COM-, 
MISSIONERS OF CALCUTTA. 

Public sefvant"^Municipal Cor porahon^^ Public tt iisanct-^Corporaiion i^Calcuita 
•^Indian Penal Code^ section 2i*^Presidency Ma^si/aie^ Actt IV, of ^87';,^lion 
Sg^Act IV, CB^ C.) of iB^6, 

The protection extended by section 39 of Act IV. of 1877 (tiie Presidency Mar 
gjstrates Act) to certain individual public servants does not extend to a Municipal 
Corporation prosecuted under the Indian Penal Code for being guilty^f a public 
nuisance. • 

Per Ainslie, y.— The right to prosecute any person or b^ody of persons by-whom 
any one may have been injured is a common right which can onljrlehmitcd by sg^ial 
legislation. Such a right cannot be taken away, unless 'express words, or by ne- 
cessihry implication. ' 

Per White, 7.— It is doutful whether a corporation is a public servant at all; 
but assuming it is, neither the Corporation of CalcutU nor any of its members is a 
public servant retnovabfe by Governmant. 

Where a privilege is created in favour of certain persons, the meaning of the 
words creating the prjyilege should not be exy^nded beyond their jjain and natural 
sense. % - 

Indian Penal Code, sectional; Presidency Magistrates Act, section $9 ; Act 
IV. (B. C.) of 1876, discussed. R, vs. Birmingham and Glou<^esier Railway^ 3 Q. 
B. Rep. 223 ; R, vs, Scott, 3 ditto 547 ; and /?. vs. The Great Ijlorthern o/Englatid 
Railmyi 9 ditto 315, cited. 

ReFEJ^ENCE under section 540 of J^he Presi^Jency Magisiraics 
Act fsom the Officiating Chief Magistsate of Calcutta, the terms 

of which are Its follow « 

• 

Section.39 of Act IV. of 1877 proTjides that no public ser- 
vant who is not removable from his office ViThout the sanction of 
Government shall be prosecuted for any act purporting to be 
done by him in the discharge of his duty wtheui the prtvieus 
^ sanction of Goverjiment, Does this protection extend equally to 
a'^uhfcipal Corporation prosecuted under the Indian Penal Code 
fw being guilty of a public nuisance? The illustration to section 
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ai #f4he Indiatt Penal Code declares that a Municipal Commis- 1878 

sioner is*a public servant ; and, .untier section 1 1 of the same Code, 

the Word is said to include a body of persons, so 

a Corporation may be indicted far a pvblic*nuisance. It seems to 

i^e that a Municipal Corporation is entitled as a body to the same Commissiom- 


privileges as^the individual Municipal Commissioners who com- 
^pose it, and all the more so, as such a Corporation is Jiable to be 
treated under the Indian Penal Code. If this view of the case 
is correct, it would seem to follow that the protection afforded by 
sec^n 3§ of Act VV. of 1877 a privilege enjoyed by Municipar 
lities appoijit^ by Government. It may not be out of place here 
to draw attention td.the fact that the law contained in section 
'39 Ant IV. of 1877, and in section 466 of the present Code 
of Criminal Procedure^ is mo*rc* stringent than that contained 
in section 167 of the repealed Procedure Code,* Act XXV. of 


SRSOF 

CAtCUtTA. 

fudgmtnt. 


%Phillipi and Gasper^ for the Prosecution. . 

Piffard^ for the Municipal Commissioners. 

The following judgments were delivered by the Court (i) : — 


AiNSLIE, 5^, • * Ainslib y. 

The question referred by the Presidency Magistrate is, whether 
the protection extended by section ^9, of , IV. of 1877 to 
j;ertain individual public servants extends eqlially to a Municipal 
Corp’oratlon* proseCuted under the Indian Penal Code for being 
guilty of a public nuisance. By ‘section ii of the Pery^l Code 
the word “ person " is defined to include a body of petsdns, whe- 
ther incorporated pr not ; and therefore the worii “ person ” in sec- 
tion 31 may be read as a body of persons incorporatcid. The 
wdrds public servant ”, in that section may consequently denote 
a Jjod^ (A persons Tnd&rporated, falling under any of the, descrip- 
tions given therein. It is not necessary to refer' to any except 
t^. lOth. The illustration in the loth description says that a 
,MttnicipAl Commissioner is a public servant.. But it does not,^ 
th^efpre,. follow that a Corporation-, such as that created by. ^tct 


(t) Aimslii and White, yy. 
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JVi (B. C.) of 1876, is j^Jso a public servant within the wetniog 
/rw of that section. ' , , . » 

ISsaltonns “every officer” in the loth description seem' rather 

Mu^f 1 *” individua,! than to an incorporated body; tat 

fijpMiliisioN- assuming for the purposes of this reference that the Municipal 
CiuminA. Corporation of Calcutta is a public servant within the meaning 
T” of section, 21 of\he Penal Code! still it seems to me that it doe^ 

— not come within the provisions of section 39 of the^ Presidency 
Aimslu, y. * 

. By that Act, no such Judge^or public servant, as \i described 
in that section, shall, unle’js with the previous sanction, of Govefn- 
ment, be prosecuted for any act. purporting ’ to be done by him ih 
the discharge of -his duty. The class of public servants ' referred ■ 
to cons'ist of those who are “ not^ removeable from office without 


the sanction of Government.” It appears to me that this de- 
scription. must be read in its entirety, and that th'S' words 
removeable from office" cannot be separate'll from the following 
words, “ without the sanction of Government,” But if the rfrhole 
be read as describing the class exempted from prosecution, except 
with the previous* sanction of Government, the description ‘can 
only by applied to a class not removeable frorn office at all by 
dropping the wprds “ without the sanction of Government,” 
which have no meaning as applied to such public servants. > . 

The right to prosecute any person or body of'per&bns by 
whom one may haVe been injured is a common 'right which Can 
only be limited by 'special legislation; and, in Considering wi- 
ther the right has been taken away, we must see that it is taken 
away I9 express words, or by necessary implication. 

k does not seem to me that it must ^ecessari^ be implied that 
by the words^ " not removeable from offifce without the sanction of 
Government,” it was the intention of the Legislature to Include 
thos'e who are not removeable from office under an)l circum- 
stances'at all. I see no reason to suppose tkat the Gov^ssent 
must have meant to extend th^ same protection to a body such 
as the Municipal Corporation of Calcutta, which cannot be Udten 
• bidder a warrant, •<>» sentenced to imprisonment, which itthoj^t 
fit*to extend to’ certain individuals in the service that ^rpo- 
nation, who, no doubt, are protected by section 32 bf the C^outta 
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lltiakiftal lAck, and section 39 ot the .Presidency Magistrates 

Aet. The answer which I would, 'therefore, give to the question 

referred, to us 'by the Magistrate is, that the protection does not 

extend to a Miviioipal Corporation pipsecuted under the Indian 

Penal Code. • * 

« 

.f ' , ' > ^ * 

1 am oh the same opinion. The question Submitted to us by 
the Presidency Magistral: turns entirely upon the meaning and 
truteconstruction of section 39 of the Presidency Magistrates 
Act. It is ..^t disputed, nor could it^lbe disputed, that, unless 
that section applies'to the Corporation of the Town of Calcutta, 
itjsHahle under the Penal Code to be prosecuted for a nuisance 
in the same way as if the offence had been committed by an 
ordinary individual. A Corporation may be prdceeded against 
^ruqinally 'as .well for a misfkasance as for a nonfeasance. Reg. 
vs. ^he Birminghak and Gloucester Railway Co., 3 Q. B. Rep. 
333^ Reg, vs. Rcott, 3 ditto 547 ; and Reg. vs. The Great l^orth 
of England Railway Co., 9 ditto 315. 
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^ Section 39, as regards a Judge or any ^public servant not 
removeable from office without the sanction of the Government, 
exempts them from prosecution for an offence, except with the pre- 
views sanction of the Government. ‘‘Government,'^ as, used in the 
sectioli, mlans the Government acting in its executive capacity. It 
is contended thdt the Calcutta Corporation falls within the category 
^*f a public servant not removeable without the sanction of the 
Government. I, think it is open to much doubt whether the 
Corporation, as distinct from its individual members, is M public 
servant at all, aS these words are defined by the 2ist^section of 
thewPenai Code«which is incorporated with’ the ^ 39th section 
of the Act’ under consideration. Assuming, however, •for tRe 

• * I 

purpose ^ the argummt that that point is decided in favour of 
tbo defendants' contention, it se^ms to me clear that the* Calcutta 
Corporation does not come wi^in the description of a public 
servant irremoveable from office without the sanction of Govern* 
went. The "Corporation is created by Act IV. (B. C.) of 1876.’ 
By the ^ section that. Act iertain persons, to the number of 
a«renty-two, who are styled Commissioners, and of whom forty- 



m 






eight ' are elected by the rate-payers, and twenty-fonr a |3 
Amv by the Government, are incorporated by the name ni the-Corpd- 
^** ^^**“ ration of the* Town of Cakutta. -j* ■ 

Trs The Corporation "is- tp have perpetual sucoessioa, a'cemmon 

MUHfC^^AL I , , . t « 1 

seal, and by its corporate name to sue and be sued. There is 
CA^um. provision in the Act for putting an end to the Corporation, 
or for removing or dismissing it, either with or without tllid 


futdgmmi. 
Wmit, f. 


sanction of Government, which means, as I have saiid, the exe* 
cutive Government. It can only cease tb exist by an Act Of the 
Legislature, and, until and unles^s the Legislature intdtferws} its 
corporate life must continue. The words^ '* pubKjp^t servant i>6t 
removeable without the sanction of Government,*' are wholly 
inappropriate to describe the legal position of such ah*Coi^orit; 
tion. 


Again, if it were necessary to go beyond the Corporation, and 
consider the position of the sevewty-two membra‘§ comprwi^ig 
it, they appear to be equally without the particular description 
of public servant mentioned in section in 39 of the Presidency 
Magistrates Act. By section 22, they are elected for a term of 
three years, and continue in ojifice during that term. Section '23 
enumerates the circumstances under which, and the only cir- 
cumstances undec which, they ce^se, to be members of the 
Corporation., Those circumstances are- death, resignaUon,* or 
disqualification— the disqualification being that which 'tna/' arise 
from their being • bankrupat, or interested in a" contract with 
the Corporation, or being absent from Calcutta Vor six consecu-- 
tive months, or being sentenced to a term of imprisonment, So 
that, locking behind the Corporation, if fmay so say, to th« 
members i*ho constitute it, it cannot be* said of them any more 
than 'of the Corporation that they are persons Who are ned: re- 
ntbveable without the sanction of Government, 

k * * 

Mr. Piffard has argued that the words i^^^8qft^on 39, which WC 
ate now*' considering, are intended to embrace two claios-mf 
ptdilic servants : first, those who are not removeable from office at 
alt; and, secondly, those who are removeable only with the saiictkni 
-of^.Government. But I am uneble to agree with him that that 
is thd t 4 rue construction of the words jn question. Jhey aifpdift 
ttf^ntio one ct&ss, and one claes only; of public 



viz.i that class ’which is \emoveable only with the sanction of 1878 

Go^vernment, The words are satisfied by applying them to that 

class, ;^nd where, as here, a privilege is created in favour of Empriss 

certain personsj ^the weaning o| the words creating the privilege 

should not be ejctended beyond their* plain and natural sense. Comvission- 

Mr. Piffard's cohtention would require us to construe the section ^ ^lcutta. 

if its larfguage had been, **any public^ servant not remove- 
able from hjs office, or, if rem^oveable, not removeable without the — 
sanction of Government.V In fact, to warrant the construction 
cont^ndecL for, some additional words would have to be intro, 
duced, and this circumstance, I think, is fatal to the argument. 

1 agree with mybrother AiNgUE that, if we look to the reason 
.•of th^e privilege conferred by the 39th section, there is a marked 
distinction between the case 0? a public servant whose ‘removal 
required the sanction of Government and that of a Corporation 
*^iKthe po^itior# o^ the CalcuUa Municipality. The Government 
may* have an interest in protecting the former from prosecution 
without their previous sanction, but no interest in protecting the 
latter from the consequences of their own acts. Moreover, the 
Corporation, tf convicted, cannot be punished by, imprisonment, 
but only by fine. The Legislature must have thought it a matter 
of importance that no pubHc servant whose ^ removal requires 
of Government should be subjected to imprisonment 
without its sanction, but the same reasons for requiring 
Government sanction do not apply wjien th’e*result would be 
« l^erely the infliction of a fine which mus! ultimately be paid 
by the rate-payers of the Town of Calcutta. I concur, therefore, 
the opinion that question* which has been submitted to us 
by the Presidency Magilstrate must be answered in •&€* nega- 
tive.. 
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[CRIMINAL 4lfeviS101?AL JURlSDICTIOjII.] 

jAk. In THE Matter of ABDOOL KApiR and ot^rs (Convicts). 

Mammary < Jurisdiciion^SplUHng OffiHces—Offtnces iriald* summarify^^ 

Void Procetiings—Codt of CritniniH Proeeduro, steiion ‘34, 

<- 

A Magistrate should not split up an offence br the purpose of giving himself 
Nummary jurisdiction. If he does so, and the offence is nSt triable summarily the 
proceedings are void, under sectiop 34 of the Code of Criminal proj^urc. 

Reference from the Ses^slons judge of Cuttack. ' The 
facts of the case are sufficiently shown in the judge^s letter, 
which is as follows : — # < r ^ . 

•0 0 * r 

** Under the provisions of Circular No. 18 of x 5th July 1863, 
and* section 396 fof the Criminal Procedure Code, I have* the 
honor to submit, for the orders of the High Court, the records of 
Empress Abdool' Kadir and i^ihers and of Empress vVl Ghalam 
Mahomed, It seems to me quite clear that the ^Deputy Magis- 
trate had no right to take the ca,se up summarily, ks it was 
alleged that .the members of the alleged illegal assemWy were 
armed. This being so, the offence was one under sebtiod*^ 
and not under section 143. • In the same way, Gh6lam Mahomed, 
who is charged with Hiring persons to join an unlawful assembly; 
was punishable, if the members of the assemb^ were armed, 
under the provisions of section 144, and tWefore could not be 
tried mimmarily.'* 

• * 

Mr. M, D. Sandel for the accuse^. 

The judgment of the High Court (i) was delivered by' 

• ^ i 

Aiini.w,y. AINSLIE*5'..— • 

Section 274 of the Code of Criminal Procedure takes away the 

^ right of appealing frgm persons convicted by Magistrates of |he 

6rtt tdass exercising summary jurisdiction, when the sentence is 

* 

(t) Aimis wd BsotwHTON, yy. c 
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OM of imprisonment not exceeding a term of three months. 
Therefor-e, in the present case^ tlie convicted persons, having been 
sentenced to a tei:m not exceeding three months, are, deprived of 
the right of apf^al on the facts, if the. Deputy Magistrate was 
right in trying thi5 case summarily. 


1878 

In re 
Abdool 
Kadir. 

Judgment^ 


The Deputy Magistrate aeems to think that the fact that he 


‘had not the police-papers at the time that t|je pn'soners were put 
on their tmal entitled .him .to deal with the ‘case on the verbal 


statement of a Court fiub-Inspector. But, on looking at the 
rec/w^d, it? appears ,tha‘t the* vey^ first witness for the prosecution 
states distin^ly that there were two pej*sons, who appear to have 
•been the leaders the unlawful assembly (if the evidence of 
,• this ^witness is to be believed), armed with swords. It is quite 
clear that the Deputy Magistrate should have looked to the 
sworn evidence before him, and not to any verbal statement of a 
^^lyt SuB-Inspector, for th^ purpose of determining how the 
triaf was to be cdiiducted ; and when he found that the charge 
actually made before him was a charge which would not* fall 
under any section of the Penal Code admitting of summary 
trials, the pfticeedings should have been framed ,as in ordinary 
trials. 


If this conviction had b^en recorded undef section 144, the 
^^^^use^ would have had a right of appeal. This Court has fre- 
quenffy laid down that no Magistrate is entitled to split up an 
oflFence into itS component parts for tihe purpose of giving him- 
•self summary jurisdiction. If a charge of*an offence, not tri- 
able summarily, is laid and sworn to, the Magistrate must 
proceed to deal with the case accordingly, unless he is, at the 
outset, in a position to show, from the deposition of*the com- 
plainant, that the circumstances of aggravation arp really mere 
exaggeration, and not to be believed. • 

As ^he Deputy l^gistrate was bound to treat this case as a 
charge under section 144, it fpllows from the construction that 
has been put on the 34th secti9n of the Criminal Procedure Code 
that we are bound to hold* this proceeding void. All these pro- 
ceedings must, therefore, be quashed, and the^Deputy Magistrate, 
must try the prisoners novo. The same order will be made in 
the case of Gholam Mahomed. 

[Criminal,] C. L R., 3^- 
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[CRIMINAL APPELLATE JURISDICTION.] 

• • w ^ 

HARI SINGH AND OTHERS i . Appellants ; 

andt 

t 

The empress of INDIA Respondent. ' 

. * , L 

Common Object^Unla'wful Assemhly’^ProsecutioA of the Common Objoct^Ponal 

Code, section i4g^Act XLV, 0/1860, section ♦' , 

» %' 

If a body of men armed willj laities, and under the leadephig^frtOne who, *to 

the knowledge of the rt^st, is armed with a gun, assemble for the purpose of forcibly 

carrying off another man's property ; and if, in effecting that purpose, one 0^ 

the party,<taking the gun, shoots and kili^ aeperson who is making a lawful resist* 

ance, the whole party may properly be convicted of murder under section 149 of the 

Indian Penal Code. . 

I 

The Queen vs, Sabid Ali, 20 W. R., Crim,, 5, cited. * 

A 

Criminal appeal from an order passed by the Sessions 
Judge of Nuddea, convicting the appellants of murcter utfder fhe 
provisions of section 149 of the Indian Penal Code. The facts of 
the case are sufiSciently set forth in tlje following judgments, which 
were delivered by the High Court (i) 

Mitter, 7. 

* # 

In this case the pcisoners have been convicted erf murder undet, 
the provisions of section 149 of the Indian Penal Code. The 
case for the prosecution was that these prisoners, with several 
others ^amounting to twenty or twenty-ftve persons, came armed 
with latties and soorkies. and one of themi viz., TureebooUah, with 
a gun, to the ‘field of Dowlut Fakir, the first witness for th€ prp- 
secution, for the purpose of carrying away forcibly the paddy 
crops that were being reaped by Dowlut’s s6d,* Azina, assisted by 
others. Before they arrived on ‘the spot, Azim had carried a 
bundle to his home, which appears* to be closd by. Hearing of the 
approach of these mejn, he ran back with a da^ in his band. He 
Ifound the assailants on the other side of a small stream which 

* ' 'i' ' ' ' ' ' 

‘ ■ *'* I 

^ (i) Jackson, Mitter, and Maclean, yy. v 
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divided them from his field. He threatened to attack with the dai *878 
arty person who would come to liis land. Upon this, Hari Singh, HarTsinqh 
Tureelroollah, and several others, jumped over the got The Empress 

into the land, tjie crops of which were being reaped. Then, op India. 

further altercation and 'interchange of abuse between the parties judgment. 
followed, whereupon Hari Siilgh took the gun from Tureeb- Mjtm, y. 
•oollah, and shot Azim Fakir dead. This is briefly th^ story of 
the prosecution. • • • 

On these allegations* Hari Singh was charged with murder 
undm secftion 302, tand the otliysr prisoners also with the same* 
ojjfence un,d^, section 149, as having Jbeen members of an un- 
lawful assembly, in 'prosecution# of the common object of which 
•one gf their members, viz., Hari Singh, committed murder, 

Hari Singh has been acqmttbd of murder under section 302, 
but he and the others have been convicted of th*e same offence 
section #49. Hari Sii%h has been acquitted of murder 
under section 302, because the Sessions Judge and the Assessors 
are 6f opinion that the story of the prosecution,- as to the manner 
in which Azim was shot dead, is not credible. 

• It seems ^0 me that the conviction of the prisoners of the 
offence of murder under section 149 is bad. The Court below 
unanimously held that Azim jvas not shot dea(J by Hari Singh. 

Th®y ia i¥)t find that any other known or unknown ^member* or 
memBSts <Jf the unlawful assembly caused the death of Azim 
Fakir, under circumstances which would constitute the offence 
murder as defined in the Code. Not only have they not 
found this fact, but there is no evidence on the record upon 
which they could find 'it. The only evidence that ther^ is on 
the record shovt^ng the Vircumstances under which AK*im .Fakir 
was ^hot dead has been disbelieved. It seems to me that, upon 
this ground ‘alone, the conviction of the appellants of theK)ffence 
of murdo? under section 149 is unsustainable, 

Bjjt, supposing that the Sessions Judge and Assess(Jrs were 
inclined to disbelieve the evidence of the ' prosecution, so far as 
it Attempts to ascribe the death of Azim Fakir to the immediate 
act of Hari Singh, but that they accepted thaf evidence as to the 
manner in which he was ?hot dead, and supplemented it by* an 
inference that the gun must have been fired by some one of the 
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«R78 members of the unlawful assembly, under circumstances . which 
HasiSinoh would constitute the offence of murder, still, I think, the prison- 
THsEMmss**^® should .-not have been found guilty of that offenG<^ under 
or India, the provisions of section. 149 of the Indian I^enal Code. But, 
fudgnmi. before I enter into that question, I ma'y remark here that the 
itfiTm y 1 ^ 1 *® Assessors do not anywhere expressly find these 

— facts ; noi^ woulcl this. Court be justified in inferring them froitt' 
the evidence recordied in this case. Are the circumstances estab- 
lished by the evidence of the prosecution^' barring that portion of it 
which has been rejected by the, lower Court) reasonably incon- 
sistent with the supposition that the gun, from Jihe, firing jpf 
which Azim Fakir was killed, went off accidentally ? The cir* 
cumstances are equally consistent with that theory as .with tl^s 
case su'pposed by me above. However, even supposing all these 
facts against th6 appellants have been established, I do not think 
that section 149 supports their Conviction of tthe offendp .of 
murder. 

'The section in question has received a careful consideration 
by a Full Bench of this Court in a case reported at page 5, of 
the 20th W. R., Criminal Rulings. Following the* intespretation 
of this section by the majority of the Judges ' in that case 
(which 1 am bound to follow), 1 .^0 not think that the offence 
of -murder can be brought home to the appellant;, itfder.it; 
provisions. *' ' 

According te the opinion of the majority •of the Judges, 
the section in question is divided into two braifches. The first 
branch refers to offences committed “ in prosecution of the 
common object.” The second branch deals with offences which 
the members of the unlawful assembly knew te be likely to be 
committed in^ prosecution of that object.” It.has been al/nost 
conclusively shown in that case that the first branch dods not 
include all the offences which any menfber, during ‘the con- 
tinuance of the unlawful assembly, might* commit, tt ^refers 
only to those* offences which, Jn the language of Mr. Justice 
Phear, are immediately connected with the common objed; 
.of the assembly, ©r»as Mr. Justice PONTIFKX has put it, which 
must- necessarily flow from thue prosecution of the common 
object.” Thus, for instance, where the common object of an 
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unlawful assembly is to eject a particular person from a house 1878 
in’ his possession, and if " in pjro^cution of that common object’* HariSinqh 
one of*., the members enters into the house in ordgr to <lrive 
the person in possession bodily »out of^it, all the members under otlmA, 
this branch of the s^ion would be guilty of the offences of fudgmtia. 
criminal trespass and assault ; because these offences are J 

immediately connected with,” or “ necessa/ily flow fropi, the pro- 
secution o^ the common object.” But if that member, after 
entering into the house,* wantonly destroys some of the furni- 
ture*>or carries them away,’ he ^ alone would be guilty of misj 
chief or and the other members, under this branch of 

the section, cannot be convicted of those offences ; because 

• they^are.not immediately connected with, or do not necessarily 
flow from, the prosecution of the common object of the unlawful 
assembly. 

• ^Applying this part of th^ section to the facts of this case, 

1 do not think tliat the conviction of the appellants of the 
offeftce of murder can be supported. Now, .what was the Com- 
mon object of the unlawful assembly of which they were mem- 
bere ? -tt. wa^ as found by the lower Court, “ not only to prevent 
Azim Fakir frOm reaping his paddy, but also to cut it and carry 
it off themselves.” If murder was committed by one of the 

oj this assembly, 1 do not think it can be reasonably 
sS&*^at ’that offence was immediately connected with, or 
necessarily flowed from, the prosecution of the common object, 
if, in preventing Azim Fakir from reaping ’his paddy, he were 
put in wrongful Restraint by one of the members, this would 
be an offence immediately connected with, or necessaril)iilowing 
from, the proseeution oi the common obfect, viz., 'ptevention 
of .^im Fakir frpm reaping his paddy ; or if one of the mem- 
bers Were to carry off a load of paddy, and thereby .commit 
theft, the other members might be found also guilty of theft, 
because the commi*sllfn of this offence would be imiaediately 
connected with, or necessarily flowing from, the 'other common 
object of the assembly, viz., to cut and carry away the paddy 
themselves. But it seems to me that the offence of murder, if , 
committed by one of the members, cannot be reasonably iefd 
to be so connected with either of the common objects mentioned 
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1878 above, that it would render all the members guilty of the same 
Hari Singh offence under this branch of the Section. 

TheiSiprrss ^ now , come to the other branch. The interpretati-ofl put 
OP India, upon it by Mr. Justice ‘PONTIFEOC is, that it refers to an offence 
Judgment which “must so probably flow from the prosecution of the 
MiTTRR,y. common object that each member might antecedently expect it 
to happei?.” In this* interpretation, the other two members of' 
the Full Bench, whd with him constitoted* the majoriljy, virtually 
agree, although they express their view in different language* 
^Suppose, in the illustration put by^me above, the members ofc the 
unlawful assembly founc| that they could not en^jOitupass thejr 
common object, viz., the eviction o£ the person in possession of the 
house, because the gate of it was locked. Suppose that ^ onp 
of the members were to break open 'the lock, it would be an offence 
which would come within this branch of the section, because it 
so probably flowed from the prosecution of the common object^ 
viz., eviction of the person in possession from the house, that each 
meihber might antecedently expect it to happen. But not the trther 
offence of mischief or theft committed b;^ one of the members 
by the destruction, or forcible carrying off, of any •furniture in or 
from the house, because they do not so probably flow from the 
common object that each member mjght antecedently expect that 
this would happen. Can it be reasonably said in th^fs jea^se that 
the murder of Azim, supposing he has been murdered ‘ by biit 'ot 
the rioters, so pfo*bably flowed from the common objects of the 
assembly mentioned ^bove, that each member might have anteefe^ 
dently expected it to have happened ? I think * not, h has been 
said that the rioters were armed with /aitieSj^B.nd one of them with a 
gun, a<id that they knew that they would be resisted by Azim Fakir 
and kis party j that these facts would, th’erefore, .justify the infer* 
ence that the members of the assembly knew that murder would 
likely be comrmtted in prosecution of the object. With deference 
to my learned colleague who entertains this opinion, 1 hiu|i| say 
that the facts mentioned above (io not warrant this conclusion. 
Under these circumstances, it is not sufficient, for the purposes of 
. this branch of the section, to say that we are satisheid that |he 
members knew that it was possible that murder might be com* 
initted during the continuance of the unlawful assembly; bijit we 
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mu«t be satisfied of this, that they knew that it was probable that *878 
murder would be committed in the accomplishment of the com- Hari Singh 
mon (Aject. The prisoners, with several others, amcmnting alto- 
getber in number .to about sixtet^n or twenty persons, combined of India. 
together and cam® in a^ody armed with &c., to prevent judgment 

Azim Fakir and his two friends ’from reaping his^ paddy, and to mitt^ y. 
carry it oft themselves. Under these circumstances, can it be 
reasonable that each member knew that it was probable that, in 
order to attain the aforeSaid object, some one of them must cause 
the death* of Azim iFakir, undeg circumstances which make him' 
guilty of thg olfenee of murder ? I do ncjt think that it would be 
reasonable to draw stfch an inference from these facts. 

•’ lii order to determine whether the provisions of sectian 149 
are applicable or not, eacji case must be dealt with^ upon its own 
facts and circumstances. But, curiously enough, there is an 
complete ^coincidence 0^ facts and circumstances between 
* this case and those of the Full Bench case referred to abo^ve. 
ThisVircumstance is so clear that I think I may cite the opinion 
of the majority of the Cpurt upon the effect of the evidence in that 
case^iirstrpport^of the conclusion to which I ha^^e come. In that 
case also the rioters were armed with laities^ &c., and one of them 
Tureeboollah, with a gun. The object of the rioters was to drive 
OBe «Falii^B«n off a piece of land which he was ploughing. So far 
there1fi*a complete coincidence of facts between the two cases. 

But, in that casfe, it was found that thb unexpected resistance 
« veered by two persons of the names of Shamed Ali and Shureef 
Ali, was the immediate cause of the; firing of the gun by Tureeb- " 
oollah which killed one of them. In this case, there is no,linding 
of a fact analogous to this. In fact, the evidence in tliis *case 
does not show whal> was the immediate necessity of the firing of 
the gun which killed Azim Fakir. Therefore, the only difference 
which exisfs between thejacts of these two cases is a difference 
’ which '.goes in favour of the prisoners. Upon the fac^ of that case 
the majority of the Court held that they were not sufficient to 
establish the offence of murder under section 149 of the Indian 
Penal Code against each of the members of that ‘unlawful assem-. 
bly, The opinion of the majority of the Judges in that case, theTe- 
fore, supports the view which I would take of the facts of this case. 
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1878 I would, therefore, set aside the conviction of the appellants 

HariSinor of murder under section 149, bui; it is clear that, upon 'the evi- 
dence belieVed by the lo;iver Court, they are gyilty undfer the 
or India, provisions of section 148 bf' rioting, armed with»deadly weapons, 
yudgmtni. and I would reduce the sentence to on^of rigorous imprison* 

ment for three ypars. 

. ' 

macieah, y, Maclean, J .;— - 

The only question raised before us is, whether the appeU 
iants, who have been convicted, of murder, ..committed by .r one 
of the members of an qnlawful assembly, have fcieen proper* 
ly convicted by the application of section *149 of the Indian 
Penal Code to their case. . , 

There were rival claims to semb lands. Dowlut Fakir claimed 
to be tenant, and carried his claim successfully through- all , the 
Civil Courts. According to the Sessions Judgft, Hari ^n^b, 
one of the appellants and unsuccessful litigants, determined to 
prevent Dowlut Fakir from enjoying quiet possession; and he 
accordingly headed a party of armed men who proceeded with 
the object of seizing the crop which was on the lafid, which 
Dowlut’s son, Azim, had begun to reap. From the evidence it 
appears that Azim had gone home with some of the reaped crop, 
and that, hearing of the approach of the other party, ^he_ ^| etufned 
to his field armed with a dao, and threatened to kill er maw'^.iy 
one of them who • interfered with his possession., There was an 
altercation, and HaVi Singh and some of his party crossed - 
small stream and advanced upon Azim. Soine oni, the Judge 
and Afioessors were unable to say who, fired a gun at Azim, and 
shot him‘ dead from a distance of ten or ^;leven cubits. 


‘The question is: Were all the party, onei of whom fired the 
shot, guilty of murder by reason of their being unlawfully as- 
sembled, and by reason of the murder having been coiilmitted by 
one of them in prosecution of the common object of the assem- 
bly, or by reason of the murdv being a likely incident in the 
prosecution of the common object within their knowledge? 

It may be takhnas true, and it certainly is not disputed, that 
^ murder was committed in prosecution, of the commogi,. object of 
the assembly. Hari Singh and his party intended to dispossess 
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Azim Fakir of his cropi and, on his remonstrating, one of them 1878 
killed him. The question is: Pid they know that it was likely Hari^ngh 
he wouldJae killed ? The reasonable conclusion is, that \they knew Emprrss 
it was likely they would meet* with , some resistance. Their 
numbers, and the*^ various lethal weapons they took with them, judgment. 
show this. Then the evidence* shows that, although Azim pre- 
^nted a bold and even threatening opposition to them^ he was 
unsupported*; and yet, • without further provbcation from him, 
he was forthwith shot, before he had time to strike a blow in 
defence ofliis property. ^ 

t 

• I ^annet Haring myself to believe that a bo^ly of men, who 
go forth to dispossess, another of his fileds, most of whom carry 
‘lethaU wdafpons, and one of them a gun, do not intend that the 
weapons, shall be used if .necessary ; or do not know that, in all 
. probability, the u^ of the weapons will be followed by their 
result. Tf^ man is \b be shot down on his own land, 
which he has defended through all the Civil Cpurts, by one^of 
an armed band of men determined to turn him out, and then 
the assailants are to get .off with a comparatively light sentence, 
becausFTHey are not proved to have contemplated’ killing him, 
there will be no ^uch thing as security for life in Backergunge. 

The Full Bench Ruling in •2(% W. R., Cr., p. 5, certainly lays 
do wfl Section 149 does not make it imperative on the 
Courts to hold all the members of an unlawful assembly guilty 
of an offence committed by one in prcysecution * of the common 
"""Object of alj^; but jt leaves the Courts at liberty to apply that 
section to each case according to. its own circumstances. In 
the present case, I consider that the section should be d^plied, 
and I would affirm*the conviction and sentence; * 

The Judges of Jhe Division Bench having disagreed in their 
opinions, ^the case was then referred to Mr. Justice L. S. JACKSON, 
as third Ju^ge, who de’wred the following judgment 

Jackson, y..— ^ ’ jackson, y. 

The Assessors, the Sessions Judge before whom the trial took 
niace, and the learned Judges of this Court' between whom the * 
difference has arisen, all agree m the opinion that the appml- 
3 ^nt 8 , without exception, were concerned and present in a riot 
[Crmunal.] C. L. R., 32. 



57 HIGH COURT^ [VOL.. ill 

'1878 whereof the purpose , was to restrain Dowlut Fakir iwid his 
Hmh&hom people from cutting the cro^s grown upon certain -land, 'the 
The £tru$i rioters intending to take the crops themselves ; that the.-!«ccused 
or iHou. went and committed the, riot, being armed with various deadly 
fudgmnt. weapons, and one of the party, appaV^ntly bne Tureeboollah 
before the Court), carrying a gun; that the aggressors 
were withstood by Azim Fakir, the son of Dowlut; and thafrj • 
in the sequel, Azinf was killed on tho spot by a dischar|e of this 
gun. 

It is not precisely found b^y whom, at, a violent mcmaent, 
the gun was fired ; and one of my learned cqllp^ues would 
seem to have "had it suggested to him* that it may have 
exploded by accident. In these circumstances, the . questbn 
which”! am called upon to'decfidS is: Whether the conviction of 
the appellants* under section 149 of the Indian Penal Code of 
the offence of murder is sustainable'! ‘ , 

» V Q 

^ It appears that the right to cultivate the land in question had 
been the subject of a long and closely-contested litigation be- 
tween Dowlut Fakir and Hari Singh, in which the former had 
been successful throughout ; .and that, after this,” the'^'uw'nfr of 
the land, being unfriendly to Dowlut, had let jt to Hair Singh 
and Tureeboollah, so as to unite* the Hindoo and Mahomedan 
parties against that of Dowlut ; and, consequently^ tl... riot ;n 
which Azim was killed must be regarded as a deliberate ‘^tempt 
to obtain by violence that which the law had ddblared to belong 
to the party assailed. Acts of this description' have been, aird ' 
still are, frequent in the district of Backergunge. Firearms are 
constantly used, and death or severe wounding is a termination 
by n6 means uncommon. ' * 

*In the jiresent case it is proved by the Native Doctor that 
between sixty and seventy slugs were extracted from'tlje body of 
the deceased* all having lodged betwee^^is foreheld and his 
chest, that is to say, in the fape, the throat, heart, long^, and 
adjacent parts. The slugs were slarge enough to break three ribs 
and six teeth, and having scattered a little, they afford proof that 
the discharge must*have been at a short distance, with th^ gun, 
pointed at the upper part of the deceased man's Ij^ody. I9 thi^ 
atate of things, I am unable to arrive at alny other con* 
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ciusioth than that the person who held, the gun fired it at 1878 
Azim, and intended either to kill* him or to cause such bodily HarTsinoh 
injury as. was likely, in the ordinary course of nature, to cause 
death, that is to say, that the person, committed murder. It or India. 
seems to have beln ar^ed before the Division Bench that the judgm^ni, 
gun had gone off by accident. ^ It would be going only a step y 

farther to contend that the weapon had exerted a will of ^its owni 
and emitt|d ks contents in spite of the owner. ' But none of the 
accused made any such Jase : on the contrary, one of them, 

Komul Singh, distinctly said] on^ examination before the Magis- 
trate, that either Hari Singh or Tureeboollah had fired the gun. 

I see that he used (m his Bengali statement) the English word 
“fire,” vviich is well understood by natives. The witnesses for 
the prosecution, indeed, affirmey •that, after crossing the" Khai 
which separated them from the deceased, Hari Si'ngh took the 
g^n^om Tureeiboollah’s hancV, and shot Azim dead. But the 
Court of Session iJaci probably sufficient reason for refusing to 
accept this account as to the precise mode in 'which Azim had 
been killed. That murder, however, was committed by one or 
othei^ assailants, appears to me not open to .doubj;. 

The only questions, then, which remain are, whether the mur- 
der was immediately connected ;>vith, and necessayly or naturally 
flowMig the object of the unlawful assembly, and whether 

th?cas? was* such that those engaged knew that the commission 
of it was likely. *It seems to me impossible to a^oid the conclu- 
won that both pfcj^ositions are true. The contest as to the oc* 
cupation of the land had been long and obstinate. The parties in 
possession were determined, and could not be expected tV give 

• * t 

way unless absolilte violente was used. They were in Ae right, 

and it.was necessary to expel them by force. The atta^ck was mot 

made by a^ large disorderly mob, of which one part might be 

unaware of .what the res^was doing; it was a small compact body 

of (af^the most) twenty or thirty men. That is the tlumber 
« • 

stated by the prosecution, and there is always exaggeration in 
diese matters. The gun was carried by Tureeboollah, who was 
th9 leader ; and all would see and know that h^ carried it. They 
, zQuld, therefore, perfectly understand that the deadly use of t2»e 
^/earm was among the probabilities of which they took the risk ; 
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*®78 in other words, that* the commission of murder was Jitedy to 
)lAi» Singh follow. .* * * 

Vm^nzsa ^ agr6e with Mr. Justice Maclean that, in such Sf^case, to 
Or India, suffer’ the guilty persbns to dscape with slight punishment, by 
fuigmeni. refusing to give the law its obvious meting, '^ould lead to mis- 
Jacksoh, y. chievous conse^quences. In my opinion, therefore,,. the conviction 
was right, and the ''sentence perfectly proper, and, indeed, neccs-" 
sary. 


[criminal revisional jurisdiction.] 
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In the Matter of 
AND another 


TROILOKH0 NATH BISWAS 


I Petitioners. 


judicial Proceeding^Invesiigation-^lnquiry^Unnatural Dtaih^MagiiiraU^ 
Code of Criminal Procedure, sec, i^s^Act X, of iSqz, sec, 13$* 

When, under the provisions of the Code of C"'47tinal Procedure, sec* 
tiai 135, a Joint Magistrate has held an inquiry and made a report 
to the Magistrate of the District, the High Court has no power to send 
for that report, as it forms no part of a judicial proceeding. 


T„,s is a case referred by the Sessions Judge of Nuddea to 
the High Court as a Court of Reviscon. The facts are thus stated 
in the Judge’s Letter 

" Under section 296 of Act X. of 1872, and Circular 6r3er of 
the High Court,' dieted the 15th of July 1863, N6. 18, I have the 
honor to transmit the record of the case of thq J^mprpt vs., 
lokhonath Biswas, to be laid before the High Court with the 
follow! ijg, reports : — 

“ One Ramgoti Biswas, on or about the gth'of June last, was 
found deacL in a pond near the Lokenathpolte Indigo Factory. 
Mi;, ^rine, the Joint Magistrate of Chooadanga, held, an inquiry 
into the* matter, the result being that discharged tlie persons 
whom* he hs^d ordered to be arrested, as he consi^dred that 
deceased had committed suicide. Subsequently, the Magistrate 
of the district, Mr. Stevens, directed that Troilokhonath 
.Biswas and Ra*mgoti Kahar, who had been examined by Mr. 
Sfline, should be prosecuted for giving false infoiqiation to that 
officer. They were tried by Mr. Taylor, Joitft Magistrate of 
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Nuddea, and sentenced, under section . 182, to three months’ 
rlgorpus imprisonment each. ‘Tlley appealed to this Court; and, /iTr# 
when* 4 he cause came on for hearing, the Governtnent Vakeel 
informed the Court that he had been instructed by the Magistrate ^ '*** *• 

of the district tf} say )lfiat he was unable to support the convic- Statmtni, 
tion, upon which I acquitted arid discharged the prisoners. 

“ Shortly after this order had been passed, the prisoners’ coun^ 
sei, M|| Munmohun Ghose*, presented a petition on their behalf, 
praying that the record'/)! the inquiry held by Mr. Skrine might 
be sent fbr and examined by tbjs Court, on the ground that that 
officer’s proppe(^ngs had been highly irregular ; that the real cause 
' of Ramgoti’s death 'had not been ascertained ; and that a further 
inquiry -was urgently called for. A somewhat similar petition 
was presented on behalf of Ra’m ’Charan Biswas, the brother of the 

• deceased. ^ 

» , “ On the 4th of March, b directed the Magistrate of the dis- 

trict to send upl^ record. Not receiving it, I sent for it again 
on* the 7th, when I was told the Magistrate^ was absent. On the 
gth, I sent again, and,^on the same day, I received a letter from 
tlife'“^»fegistrate, dated the gth instant, copy .of which I enclose, 
in which he declines to send the record on the ground that Mr. 

Skrine only held an inquest;, that an inquest, is not a judicial 
. proce»j*ag, and that, therefore, this Court has no authority, under 
secSTon igs of the Criminal Procedure Code, to call for and 
examine the record. • ’ • 

• ' . “ It appea’rsjio me that the Magistrate is* entirely wrong when 
he says that ap inquiry under section 135 of the Criminal Pro- 
cedure Code is not a judicial proceeding. That section Empowers 
a Magistrate td hold ad inquiry into the case of any unnatural 
death, and it provides that, when he holds such pn Inquky, he 
* shall record the evidence taken upon it in any of the ’manners 
hereinatter prescribe^.’ Section 4 of the Criminal- Procedure 
Code defines a judicial proceeding to be any proceeding in the 
course of which evidence is or may be taken, and this, by itself, 
appears to me to show that an inquiry by a Magistrate under 
section 135 is a judicial proceeding. The* use of the word in- 
quiry, too, appears to m,e to point to the same conclusio.^ and 
to mean judicial inquiry into a . case which a Magistrate could 



6t 


HIGH COUftl. 


[vot. tU. 

1878 not finally decide himseV, the word being expressly distingijUhed 
/TT* by section 4 from an investigation, which is defined to- oe t 
Tmuokho proceedings of the police,^ and consequently executive, as-d not 

Biswas, judicial. ■ ■ . ji 

StMtment. « j^p^rt from the general question 'Whether every inquiry 
by a Magistrate under section 135 is a judicial proceeding, there 
can, I think, be no doubt that, in this particular case, Mr. Skrine s 
inquiry was a judicial proceeding. Mr. Skrine was examiflcd by 
commission in the case institute^ against Troilokhonath Biswas 
and Ramgoti Kahar; and in his evidence he states that, incon- 
sequence of statements made by them, he arrested' the entire 
staff of the Lokenathpore Factory, with the exception of Mr. 
Glasscott and the Naib; and, in answer to a question subsequently 
put, he says that he released them on different dates, according 
as they succeeded in proving their innocence. Now, here we 
have a Magistrate holding an inquiry into an,.,/j.pnatural dearli,- 
arresting persons suspected of having caused the death of the, 
deceased, taking down their statements, examining witnesses on 
their behalf, aud eventually releasing the persons who had been 
arrested; and if an Inquiry of Uiis nature conducted by a’ Magis- 
trate is not a judicial proceeding, I am at a loss to. know what it 
is to be called. • ' * 

" It is said that Mr. Skrine did not examine the withessdf'on 
oath or solemn affirmation. Without seeing the record I am 
unable to say whether he did so or not, as he does not appear to 

have been questioned on this point; but, if he did not, his having 

failed to.icomply with the provisions of the law laid down in 
sections. la'j’and 331 and the following sktions does not alter the 
nature .of his inquiry, and make it soiriething different ® 

judicial procee’ding. Neither does his having conducted the 
inquiry elsewhese than in his usual cut ch eery have ® 

In reply to a question, Mr. Skrine in his ^ence saysTie^d 
not examine anybody in open fourt, the inquiry not being 
judicial: but section 187 of the Criminal Procedure Code says 
that any place in wWch a Magistrate holds his Court 'for the 
purpose of conducting an inquiry ifito a ^ case triable by a Court 
qf Session ’—evidently meaning such a case as the present-* 
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shalL be deemed an open Court ; and if. Mr. Skrine sat under a 1878 

tree ot- in a ryot’s house, and conducted the inquiry, such place 
was, »for the time being, just as much a Court as 'the ordinary 
cutcherry would have been, and it is, immaterial what Mr. Skrine Biswas. 
may think propel to caM it. statmtnt. 

objections such as I have noticed were to be allowed to 

prevail, it appears to me that a Magistrate might, by contravening 

the provisions of the law^ oust the Sessions Court of the jurisdiction 

given to^ it by section 395, and thus practise with impunity the 

very irregularities ’which that Section was framed to counteract. 

* 

•Here is ^ 1 aan‘» said to have been fnurdered : the Magistrate 
conducts an inquiry to ascerta’in whether he has been murdered, 
an(i, it’ *so, by whom; arrests , a number of persons who , are sus- 
pected ; keeps them under arrest; hears their defence; takes evi- 
^ dence on their behalf, and then releases them, saying the deceas- 
’ ^iK^ad commit!^»§uicide ; aiiH when the relations of the deceas- 
ed man come in and complain to this Court that there hasj^een 
no proper inquiry at all, and that there has been a gross failure 
of justice, an. attempt* is made to stop further inquiry, so far as 
thiTTourt is concerned, by an allegation that the proceedings 
taken were only executive, and th^t this Court has no jurisdic- 
tion to look into them. * ' * 

-—'-Wit is quite possible that Mr. Skrine’s report may have been 
everything that could be desired, an^ that* further inquiry is 
.uncalled for; but, without seeing his repdtt, it is impossible 
for me to *say whether this is the case, and I think the executive 
authorities are very ill-advised in refusing to make pvblic the 
result of Mr. Skrine's in'quiry, and thus investing it whh ,a Kfnd 
of mysterious - ipportance which it very probably doe? not 
deserve. 

“ Tile Magistrate of the district says he is ready to furnish me 
witl<.,the statements supplied to him by Mr. Skrine, by which, 

I presume, he means the depijsitions taken by him ; but they 
would not enable me to form any opinion as to the legality of 
bis orders or the regularity of his proceediilgo. There seems to 
be an objection to calling the’ depositions by their right .iArae, 
lest doing so should favour the contention that the inquiry was a 
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judicial proceeding; but, that the Magistrate did consider ihem 
formal legal depositions taken foy,a Magistrate in his -judicial 
capacity, may, I think, be inferred from the fact of his -having 
instructed the Government , Pleader not to support the conviction 
of Troilokhonath and Ramgoti, on the grd^^nd tllat those deposi- 
tions had not been put in evidence. ' 

Mr. Stevens sayls that he cannot supply me with Mr. Skrine's 
report without the orders of GovernrtientJ and that, i\ the peti- 
tioner, Ram Charan Biswas, applies to/hiip for a copy, he wil 
Submit the application for the orders of Government ; but I con 
sider that this is a procedure which this Court is «ot <^.i:aHed on t( 
adopt, and that, when it has a ri'ght to order a subordinate Court 
to. send up a record, it should enforce that right without' asking 
the permission of any one. The document, though it is called 
a report, is, in fact, Mr. Skrine^s decision of the, case, so far as he 
had authority to decide it, on the evidence recor^gd by him. V- * ' 

. The question, then, which I ask the High Court to decide 
is, whether the inquiry held by Mr. Skrine into the death of 
Ramgoti Biswas was a judicial proceeding; and < whe,tti|yt -^‘^he 
Magistrate of the district is bound, under section 295 of the 
Code of Criminal Procedure, to send up the record of the case to 
this Court when 'desired to do so. If the High Court are of 
opinion that it is a judicial proceeding, and that the AIagbbL*&t 
is so bound, I request that they will compel the pi;oduction of the 
record called for, to enable this Court to satisfy itself of the^ 
regularity of the Magistrate's proceedings as provided by section 
295, or tg call for the record and' dispose of «^the whole case them- 
seUres, as ^ shall seem most advisable to the Honourable Court. 
The four petitions presented to this* Court by Troilokhonath 
Biswas, Ramgbti Kahar, and Ram Charan Biswas, accompany this 
reference.” V 

If 

The .High Court sent for the record of^EEe proceedings ij the 
Court of the Sessions Judge, an(^ issued a rule calling upon the 
Magistrate to show cause why an order should not issue directing 
the production of the report. 

iPttul (Advocate-General) showed catfse. 

M, M, Ghtse supported the rule, 
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T{je matter having been argued, the following judgments were 
deliver^ by the Court (i) : — ^ i 

i ,, • 

MARKBt;^. . — , ' 

The short fajts of this case, so fair as it is necessary to state 
them for the purpose of disposing of the present rule, are that, 
on the loth *ef June 1877, a man named Ramgoti Biswas was 
found lying dead at no great distance frgm the factory of 
Lokenathpore. Under th^ circumstances in which he was found, 
I think that there was* no possibility of doubt, or, at any rate, 
there was very goo 3 reason to Suppose ^that the man had either 
committed ’suicide, or had been murdei^ed. It was, therefore, a 
proper case for the institution of an inquiry under section 135 
*of the (jode of Criminal Pro/:edure; and, accordingly, , as we 
must take it now, the 'Magistrate of the Division proceeded to 
boldj|his inquiry. % These proceedings lasted a considerable time, 
arfd^^ultimately, were communicated to the Magistrate of 
the district. The final conclusion to which the Magistrate yho 
held this inquiry came was, that the man had committed suicide, 
and that he hjd purposely committed suicide under such circum- 
stances as might raise a suspicion that the factory-people, or some 
persons connected with the factory, had caused his death. 
Subsequently, some proceedi'ngs which arose out of this inquiry 
against one of the petitioners now before us; and 
those proceedings went on appeal before the .Sessions judge of 
Nyddea. The Sessions Judge of Nuddea ,jcquitted the peti- 
* tioner, but he desired to see the proceedings taken under section 
135, and he, accordingly, sent for those proceedings; but the 
Magistrate of the district,, in whose hands they * wer.e ^ at that 
time, thinking that the proceedings under section 135 were not 
judicial proceedings at all, declined to send them. The Sessions 
Judge oft, ’Nuddea reported the matter to this Court, and .this 
Courtj after having rj^eard the Legal Remembrancer on the 
subjeft, came to the conclusion -that the proceedings taken by 
Mr. Skrine,tthe Magistrate, who hild the inquiry, were proceedings 
under section 135, and that they were judicial proceedings. The 
Judges did not, however, order the proceedings fo be sent to thp 

(I) Markby, and Prinsep, yy. 
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*^78 Sessions Judge ^of Nucjdea, but sent for those proceeding!^ them- 

Inn selves, and an order was issued that the record of the proceedings 

‘ under section 135 should be sent up to this CouiJt. The 
Biswas. Magistrate of Nuddea, ai) answer to that order, sent up certain 
yndgment. papers; but he intimated at the samt\, timei» that he was in 
-MAsim, J. possession of a report by Mr. Skrine, and he informed (his 
Court thftt he "did not send that report as that was written by^ 
Mr. Skrine as a confidential report to him^ 

In that stage of the proceedings,^ the case was transferred 
from the Bench which issued t^e original order to this Bench; 
and, as the matter then^ stood, the only point for^.oijr consider- 
ation was, whether or no the Magistrate of Nuddea was right in 
the view which he took, viz., that the report of Mr. Shrimp did. 
not form part of the proceedings under section 135. In the 
meantime, however, before we come to any conclusion upon that, 
the present application was mado( specially requesting thkt. w/j 
should send for this report, and that, after detaining that report, 
we should quash it. 

Now a good many questions would have to be considered 
before granting such an application. There may be som% doubt 
whether Troilokhonath Biswas (the only one of the petitioners 
who had ever been put upon his , trial) having been acquitted, 
the petitioners had any ioct^s standi at all. Thq!igp,*rnay be 
considerable doubt, even putting all other questions*' out’'*Br*"tne 
way, whether thfs Couct would, at the instaace of persons 
standing in the polition of the petitioners, quash a finding undex-.* 
section 135; and there is still a further objection, taken by the 
Advoc»ite-Gen|ral, which is really not aliswered, viz., that as 
the kiqfliry under that section is optional, thes Court has no 
pow^r to order fresh proceedings to 'be tak^n ; and thepe is, 
therefore, but little use in our interfering at all. But it 'is not 
necessary to •go into these questions, for, on anothef ground, 

I thinkihat this application must fail. * 

The reasdn why, notwithst^ding these objections, we thought 
it desirable without further considering them thaf this rule 
should issue, was this: It was absolutely necessary for us^ inr 
fhq^way the case came before us, to consider whether the 
Magistrate of Nuddea had duly complied with the order of this 
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Court,. The proceedings paving been sent for, the report was >878 

not, sent;, and I understand, in tht course taken by Mr. Stevens, /nr# 

that he^ wished to have it submitted, to the decision of this 
Court, whether or no he was bcvind to^ §end up that report. I 
may say in passijig that the course so taken by Mr. Stevens judgment, 
shows that he acted with perf<5ct propriety in the matter. But MAwcsY^y, 
,it was necessity to decide the question whjch hfe submitted to 
us quite independently of the present application. 

For my own part, also^ I strongly desired to have the assistance 

of the ad^sers of the’CrWn in a discussion of this character. , 

• » 

The question is of considerable importance, and one which may, 
in some cases, lie of ai very serioqs consequence, namely, whether 
the result of an inquiry under this 135th section is such, that, 
without the possibility of using^any discretion in the mattfer, the 
Magistrate is bound to make it public. I, therefore, thought it 
desir^le to issuf \ rule, in or^er to bring in the Crown, and have 
the "Question disciis;’§>ed. Accordingly, we issued a rule, in order 
to have the benefit of the argument of Counsel for the CroWn 
upon the construction of this section. 

matter has no^ been argued, and we have to determine 
what is the true construction of this section. But, before I enter 
into that questioh, I wish to say one word as to what I under- 
stand to be the object of the petitioners in this case. I may say 
aWoacs that, if there ^as the slightest indication that there was 
any intention of opening up a charge against, any individual 
whatsoever by these proceedings, I would not* have been a party 
for a‘ single* monient to any discussion in the matter. 1 would 
not, by issuing a* rule, have given the least semblance of gncour- 
ageraent to such proceedings. But I fully understood IV^j. Ghose 
from the first to represent/ as he has also represented how, ^that 
that Is not .the object of these proceedings. I understand the 
real object of these proceedings to be to clear thp memory of 
the deceased man fiwaif an imputation which has undoubtedly 
been ?ast upon him; whether we* can arrive at that result under 
the lAw as it stands, is a different matter ; but I am bound to say 
that I consider the object, if it can be attain<jd by law, is a per- 
fectly legitimate object. No one can doubt that it must be a 
^natter of great pain to pefsons connected with this unfortunate 
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1878 man, that this statement, viz., that he had committed suicide 
In re under such circumstances as » the Magistrate supposes, sho)ild 
****matm”*^* have been < made. It may, no doubt, sometimes be thejuty of 
Biswas, public officers to make. stateme;ats which are painful to others; 
Jndgment. but there is nothing objectionable, if persons! affected by those 
Mariw, y. statements try, by any legal means in their power, to get rid of 
those statements; apd I go one step further — 1 1 :hink that the^ 
relatives of this deceased person we;(-e npt rash in their inference 
when they found a document of this kied printed and published ; 

^ that it was intended to be put forth as the Judicial result of a 
judicial inquiry. It commences thus: “From F. H. Skrine, 

Esq., Officiating Joint Magistrate on specfal duty, to the 
Magistrate of Nuddea. I have the honour to submit a report' 
embodying the results of my unquiry into the cause of the ‘death 
of Ramgoti Kswas,’^ and so on. Reasonably enough the way 
in^which it struck them was, that^this was not rgerely an opinion 
of an individual, formed upon the best materia^Vthat he coul(f get 
together by any means in his power, and reported confidentially 
to his superior officer, but that it was an opinion of a judicial 
officer formed upon evidence, and in d judicial* manner,.,. Al- 
though they were misled in supposing that it was a document 
of this nature, I think that they were very reasonably justified in 
assuming that if was so, I may also say, that if this document 
had been of that character, and one, therefore, under* our 
I should not h^vc hesitated for a moment, if Jhe law would 
allow me, in settkig it aside. 1 think that it js of the utmost 
importance to keep a clear distinction betwef’h judicial an'd ex- 
ecutive^ proceedings ; and, if this report were before me as a judi- 
cial proceeding, I should feel bound ;to say t|iat it was a very 
unsatisfactory one. I think that it is impossible to read this docu- 
ment, yvithout seeing that this is not the result of an inquiry by 
Mr.* Skrine Ijimself, but of Mr. Skrine, assisted by a y/ariety of 
persons of inferior position; that mighfH^B a most useful. thing 
for an ulterior object, but would not be an inquiry which*^ ought 
to go forth to the world as a judicial proceeding by a Magistrate. 

I think it, therefore, right to say that, if this had been a judicial 
proceeding, I should have treated it very differently from What 
I am now doing; and I hope, if it bd once understood that this 
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is not a judicial proceeding, that it will be deprived of very much 
of its injurious effect. i 

N^w, with regard to what i^ the more immediate subject for 
us now to consider, I am free ^ to adibit that, during the course 
of the argument^) I have had some doubt as to what the intention 
of the Legislathre was when, introducing this section. I think 
, it may be faWy argued that, primi facie^ when a* Magistrate holds 
a judicial ^inquiry, and has power to take evidence, *we should 
expect that it was intended that some result should be arrived at. 
But, though that is so *at 'first sight, I think, on further consider- 
ation, it is by no means clear — even upon a general view of the 
.Act, independently, of the exact language of the section itself — 
* that that was the intention of the Legislature. The object of 
their inquiries may be three-tol^. The object may be to calm 
any alarm that had btien created in the mind of the public, on 
• the^occurrence^ 0^ a violent qr unnatural death, and to allay any 
unbounded suspicion ; or the object may be to put in force the 
lav{ against a particular individual; or it may.be merely to »gain 
information to be used by the authorities according to their dis- 
cr^^m ^ Noay-, looking at the general character of this section 
and the sections which precede it, I cannot myself see that, 
merely for the 'purpose of putting the law in force against any 
particular individual, there Vas any necessity for this section at 
./^s^^Tgir as I can see the powers of a Magistrate under 

the law, if he suspects any person of having committed any 
* , ® . * 
particular offeree, are ample without ha'*ang any recourse to 

this' section ; therefore, the inquiry, or inquest as it is some- 
times called, niust be to inform' either the officers of Govern- 
ment or the public at large as to what has really -occurred or 
is suspected to have occurred. Now, I am by no means pre- 

• A A 

pared to say that, as a matter of policy, more wohld be gained 
than lost by the publication of the result of the inquiry.. We 
may, two doubt, imagine "cases in whiah it is very desirable 
that** the result should be published; but we may also imagine 
cases in which it would be most injurious, even to private 


1878 
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individuals, if the result were published.. I only say this to 
show that 1 approach the consideration of the language of this 
section without being able to discern any strong reasons of 
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policy in favour of either one construction or the other ; .and, 
/nr0 therefore, though we may look the policy of an Act as one 


of our guides in its construction, there is really nothinj^ here 
to indicate what that policy is.^ The language of the section 
fudgmiiU. is this: ** The nearest IVlagistrate, duly, authcjrized, may hold 
Marini J, inquiry into the cause of any^ such death, either instead of 
or in addition to the^ investigation held by the Police Officer; , 
and, if he does so, be shall have all the powers in conducting 
it, which he would have in holding an i,nquiry into an oifence, 
although no specific charge has been/m‘ade against any person. 
The Magistrate holding such an inquiry shall record the evidence 
taken upon it in any of the manners hereinafter prescribed,, 
according to the circumstances of the case.'' Now, Mr. Ghose * 
argued that the language of the, section at once pointed to "the 
provisions of section 133, and that the inquiry held by the 
Magistrate was to be either supplemental to, or^ if he tho|ight« 
proper, substituted for, the inquiry held by^^a Police Offi<fer, 
under section 133; and he quite rightly indicated to us that, 
under section 133, a report is required ; for that section says^ 

** that the Police Officer shall make an investigation? and regprt 
the apparent cause of death, and so on. That argument, which 
struck me at first, seems to me to fail, because, whilst the 
Police Officer necessarily has somfe* superior to whom he can 
report, it is by no means always so with the Magist^eT jth^! 
Magistrate of the * District, holding an inquiry under section 
135, has, under the».Code of Criminal Procedure^ no executive 
superior to whom he can report at all. It i« not impossible 
for him to report to the Judge, or to the , Commissioner, or to 
Government ; bit I may say that it would be ^entirely out of ^ 
the ordinary course of proceedings in ,this country, if he were 
judicially, and^ not executively, to make a report either to, one 
or tbe other. At any rate, 1 feel sure that, if it b^ been 
intended that the Magistrate should reportf^dicially, either to 
the Sessions Judge, or to the Commissioner, or to Governmenti 
this would have been stated expressly in the Act. 

Then, Mr. Ghose fays, that, although the Magistrate is not 
bound to report, he must come to .a finding. That, also, cleaifly 
was not the intention of the Legislature; because, under 
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section 133, although there is to be a report to the Magistrate, 
which is clearly not a finding, there is no person ordered to in re 
come to. any finding at all. I can see nothing which gives any 
support to the argument, that, • if thefe. is not to be a report, 
there must still I be a finding as distinguished from a report, ymlgment 
The language of the section do^s not require a report, nor does y. 

it require a finding ; and it seems to me that^ if we we;re to say 
that undesk this section the Magistrate who holds an inquiry 
is bound to make a report or come to a finding, we should be 
making an unjustifiable additio^i to the language of the Legis- 
lature. 

Some comparison has been made, between a Coroner’s inquiry 
and, the* 'inquiry under section 135. As far as I can see, the 
only semblance of any , basis for 'that comparison arises out of 
the word “inquest,” which is used, not in section 135, but in 
•*the Earlier sections, where the ^legislature apportions the various 
duties of Magistrates. 1 think that we ought not to introduce 
an Analogy which does not really exist. The‘ proceedings of a 
Coroner are, in their nature, regular criminal proceedings, having 
a di'StiiTClf result, and a result upon which, if dt affects any par- 
ticular person at all, ulterior proceedings can be taken against 
that person. I think also, i,am speaking correctly when 1 say 
ihat, ewjnin some cases where no particular person was affected, 
sliirfte rdsult of the verdict of a Coroner’s Jury might be to 
affect a forfeiture of property to the Ccown, 'No doubt, some of 
«tfiese results cfo not exist now, and have fallen into disuse ; 

• I 

but we lhaust, I, think, remember what the Coroner’s Inquest 

^originally was, when we are asked to consider why it r(?EXilts in 

a finding. ^ » 

« 

On the whole*, therefore, I think that this rule >ought to be 
dischar^eil, upon the ground that the report sent up by ^ Mr. 

Skrine to the Magistrate of Nuddea was not part' of a judicial 
proceeding. . , ‘ 

PRINSEP, ' Primsw, y, 

I altogether agree in the view of the law ,in section 135 of 
the Code of Criminal Procedure,' which has just been laid down 
by Mr. Justice MARKBY,‘and in holding that the report sub- 
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mitted by Mr. Skrine, the Magistrate of the Division of Chooa- 
danga, to the District Magisti^te,, Mr. Stevens, is no part<of 
any judicial proceedings held under that section. It seems. <to me 
quite clear that the form of an inquiry under section 135 is direct* 
y»dgm«$i. ed more to elucidate the facts of a violent or f unnatural death, 
before there is any reasonable suspicion of the' commission of 
any oUence; and that, when such grounds do exis!, the inquiry 
comes under another'portion of the Code. 


U n 

HATH 

BuwAa 


PKiiissP|,y. 


As regards the form in which the present application is made 
to us, I must say that 1 have alv'ays entertained seriohs doubts 
as to the locus standi oi the (petitioners, and it was. as, has already 
been stated in the judgment which has bee;i' just delivered, on 
account of the importance of deciding the position of the M^gis,^ 
trate, with regard to this parti(!:ular report and the proceedings 
taken by him, that led me to agree in the course taken. 

Whatever grounds the relations *6f the deceased may havb to* 

complain of the terms of the report, in the form in which they 

produce it before us, and the aspersions that it may cast on the 

memory of the deceased Ramgoti Biswas, 1 think that the 

observations of the learned Advocate-General, in the cour'se* dT his 

argument, completely dispose of any objection .that they may 

take to the terms in which that* ‘report mentions Ramgoti. 

That report was never published until, through some ^nijudicrous 

agitations of the friends or advisers of the petitioners, a pressure 

was brought to bear on the 'Government, which induced the latter 

to consent to the publication of that report ijj *the expurgated* 

form in which it has been laid, before us. Had .this course not 

been taken on behalf of the petitioners, that report would never 

have been'published or been made known, except to the officials 

immediately concerned. We have no power to quash that report, 

^ « 

as we afe asked to do ; nor has it been suggested that any good 
result would ensue in the ends of justice, any re-opening of 
the inqdiry; since it is admitted, that nothing is fortlicqming 
or likely to be elicited which would throw any fresh light on the 
circumstances attending the death of Ramgoti Biswas. * 
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[CRIMINAL REVISIONAL JURISDICTION.] , 

* % 

In the Matter of UMDA KHAN’UM and others. 

] 

Section 4gi, Code of*Criminal Procedu^e^Security to keep the peace-^ Evidence to 
^ be recorded » 

A Magistrate is not competent to require persons to give security to keep the 
peace until he has adjudicated, on evidence taken in their presence, that they have 
by their conduct rendered thj^ ne^es^ary. 

Rajah Run Bahado^ Singh vs. Ratne Tilessuree Kooer, 22 W. R., Crim., 79/ 
cited and followed. ^ 

-A-PPUCATION to the High Court, as a Court of Revision, 
to set aside, as contrary to law, Ihd order of the Joint Magistrate 
of Nowada, requiring Umda Khanuni, a purdah lady, to give 
Security to keep .the peace. Jk* 

The Joint Magistrate tried certain persons on a charge of 
riot ‘and severe assault, but having “grave doubts as to their 
guilt'' discharged them ;,but, at the same time, and without taking 
any evidence, required one of those persons as well as the witness 
of the complainant and others who appeared for the complain- 
ant to give security to keep tJa^i peace. 

• •Mr.* G'^regory for Petitioner. 

The following order was passed by the High Court (i) : — 

» > • 

. The Joint JMagistrate of Nowada, wl'/t> has required the 
petitioner, a )>/^n/?/Mady, and others, to furnish security to keep 
the peace, admits tha^ he has passed this order withqqt the 
special recording qf evidence, as he considers that the *Uw, only 
requires that a Magistrate shall decide on sworn testinjony 
sufficient to convince him of the necessity of the propose^ pro- 
cedure, ar^d he proceeds to state that in another c,jase he “liad 
abundance of such evidence, " and that “ being in camp ,for six 
days m the village, I can speak to ’the bitter exasperation of the 
parties." 

The terms of the law are clear against th^ Joint Magistrate. 

A Magistrate must have a report - or information which appears’ 

(1) MARKBYand Prinsep, 


1878 

May 27th, 


[Criminal.] 


C. L. R., 34. 
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*878 to be credible, and which he believes, before he can issue a sum- 

lnt9 mons, calling on any person to show cause why he should rjot 

Khanum. bound ov,er to keep the peace ; but he cannot bind over, a per- 
son until he has adjudicate^ on evidence before him, that is, upon 
evidence taken in the regular way in the presence of the person 
who is to be bound over that person^, (Explanation I,, section 491.) 
That evidence may the submission of the person summoned 
to the terms and tonditions of the summons; or, shpuld he not 
so submit, evidence establishing that .a breach of the peace 
,is likely to take place in consequence of the unlawtul conduct 
of such person. ^ 

If, however, any person has been convicted of an offence 
attended with violence, of the nature specified in section 459^ the 
Magistrate is competent, in addilion to the sentence or order 
passed, to direct that the person so convicted shall give security. 
In such a case, too, the Magistr3*‘e has adjudicated on evidence 
before him (that is, the person concerned) that facts are estab- 
lished requiring security, because he has convicted such person 
of a breach of the peace or an intention to commit a breach of 
the peace. In the case, however, on which the Mtigistrate^lies 
as an alternative, should his view of the law be erroneous, only 
one of those now bound over were accused, and he is not the 
petitioner. Further, the Magistrate distinctly acquitted Jn J:hat 
case, so that that evidence is not admissible, even against Gufafdhnr 
Lall. . ‘ , 

We commend the Joint Magistrate’s attention lo the judgment 
of the Court, reported in 22 W. R., Crim., 79 — Rajah Run 
Baha<hSor Singh vs. Ranee Tilessuree Kooer^'m which we generally 
agree* anti which is in point. Security to keep the peace having 
been^‘ taken Jjy the Magistrate without ‘ adjudicating on evidence 
recorded before these persons, we cancel that order, not only as 
regards Umda Khanum, but as regards aU those concermed in that 
proceeding. ^ 
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[CRIMINAL APPELLA,rii JURISpiCflON.] 

ABDOOL KURR^EM 


AND. 


THE EMPRESS OF INDIA 


Appellant 


Respondent. 


Abeiment’-^Conspiracy-^Bigamy^Penal Code^ sections log^ 4 gSt 
* * • 

The elder paternal uncle of a Mahomedan gij*l, a minor, disposed of her in 
marriage, after he knew she had previously been given in lawful marriage by his 
younger brother. Held^ that the act did not, per se^ constitute a criminal offence, 
* even fhough the second marriage were v^lid, it appearing that the accused, was the 
only person concerned in the second marriage who knew of the first, and that the 
girl was not present. ^ 

• . A and B were ifidicted under sections 109 and 495 of the Penal Code— A for 
giving his niece (a minor) in marriage, she being then married, and B for aiding 
therein. The girl was not present at the marriage, and there was no evidenbe to 
show A had conspired with any person but B, whom the jury acquitted : Held^ that 
the aqguirtal of E^nvolved the acquittal of A. 


r 

Criminal appeal fram a finding and, sentence passed 
on the •ap^llant under sections 109 and 495 of the Code of 
Crimihal Pifecedure. 

t 

• • • 

• Woodf for the Appellant (Moonshee Serajid Islanty with him), 

1 » 

The facts of the cage are sufficiently set forth in the following 
judgments which were delivered by the High Court (i) 

White, J . ' . • 

Theiprisoner has been convicted under section^ 494, coi^led 
with section 109, of abutting the offence of bigamy. Thjs word 
is not' used in the 494th section, but it briefly describes the 
offence contemplated by that section. The charge of abet- 
ment is preferred against the prisoner, joiptl^ with his brother 
Abdoos Soban, but the latter has been acquitted. 


1878 

July igtk. 

No. 379 of 
1878. 


White, f. 


(I) White and Prihskp, yy. 
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*878 It appears that one Abdool Rohim died a short time ago, 

Abdool Kur- leaving a widow and an only daughter, an infant*, named 

Hoorunnessa. The prisoner is the elder brother of Abdoos 

The Empress and the two are the pateriJNal uncles of Hoorunnessa, and 

OF India. ^ • j • 

as such are, by Mahomedan law, her guardians in!' marriage during 

minority. 

White, According to the^ prosecution, Hoorunnessa, who is about six 

years old, has, since her father’s de?.th, been the ‘subject of 
three marriage ceremonies, which took^ place within a short 
interval of time between each. First, the mother of the girl 
disposed of her in marriage to one Abdool Hossein, a boy about 
12 years old. This marriage is admitted by the prosecution to 
be invalid, inasmuch as the mother was not the guardian of 
the child for the purpose of marrying her. A second ceremony 
is alleged to have subsequently taken place, in which Abdoos 
Soban, the younger paternal unclf, of the girl, .,in the absence 
of the prisoner, Abdool Kurreem, gave her In marriage to the 
same Abdool Hossein. By means of this second ceremony, 
although solemnized by the younger uncle alone, a valid 
marriage was, according to the prosecution, m^ade.. betiF-een 
Abdool Hossein and the girl. Afterwards, a third ceremony 
took place in which the prisoner Abdool Kurreem, the elder 
paternal uncle, gave the child in marriage to one DaburudjJin^ 
a boy nine years’ old. It is in respect of this third ceremony lhat 
the charge of abetment of bigamy was preferred against both 
the uncles. The prosecution alleged that both ‘ of them were 
present at the third ceremony — Abdool KurreeTn as the principal 
actor and Abdoos Soban as a' consenting ‘ party ; and that when 
the third ceremony was performed, Abdool Kurreem was aware 
that the second ceremony had been performed ;^c^nd that Abdoos 
Soban, as being the principal actor in the second- ceremony, 
had necessarily a similar knowledge. 

The, defence of Abdoos Soban was, that he took no -part 
either in the second or third ceremony, nor was present at either, 
The defence of the prisoner Abdool Kurreem was, that he knew 
nothing about the alleged performance of the second ceremony, 
and that he was merely exercising, his lawful rights as guardian 
in giving the child in marriage to Daburuddin. The Sessions 
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Court and the Assessors have found as .regards Abdoos Soban 'ByS 
that he. was present at, and. did take part in, the second Abdo^Kur- 
ceremony, and that the second ceremony constituted a valid 
marriage, but that he was iioh prese,nt. at the third ceremony, "The Empwss 
nor party to the s^ime, and accordingly have acquitted him. As — 
regards the prisoner Abdool Kurreem, they find that he gave 
away the chilcTat the third ceremony ; that it .was a void^ proceed- WHixB.y. 
ing in consequence of the .previous second ’Xeremony ; and that 
the prisoner was, at the \lme of the third ceremony, aware that 
the second ceremony had been jjerformed, and they accordingly* 
convicted prisoner, and he was |hntenced to 18 months* 
rigorous imprisonment. , . 

The;, prisoner before us has appealed against the finding of the 
Sessions Court on the facts, aifd *aIso against its conclusions in 
law. It appears to me unnecessary to enter ’into the merits of 
the appeal : for taking the fact^ as found by the Court to be 
true, and the law a{)filied by it to be correct, I am of opinion that 
this •conviction cannot be sustained. 


The prisoner is charged with the abetment of an offence under 
section 4^4 (jf the Penal Code. To establisji a charge of abet- 
ment under the Penal Code, the accused must be proved either 
to have instigated or aided^some other person to commit the 
offeree j3r^p have engaged with another in a conspiracy for the 
commission* of the offence. The acquittal of Abdoos Soban, 
who was joincly, charged with the priso;ier, pifts an end to the 
case of conspiracy ; for, except with Abdoos ^Joban, there is no 
evidence to* support a case of conspiracy. If, therefore, the 
conviction can be ujAeld, it must be in consequenco^iof the 
prisoner having instigated or aided Hoorunnessa to ’otfnUact a 
second marriage. ,The evidence shows that Hoorunnessa took no 
part in, nor was present at, the ceremony which the prisoner 
caused tV be performed in her name, and there.is not only no 
proof* of instigation or Uiding, but not even the slightest avidence 
that Hoorunnessa was consulted, or even communicated with by 
the prisoner before the ceremony took place. In fact, the nature 
of the transaction almost precludes the notio.n of abetment as 
far as the infant girl is concerned. The prisoner purported to 
dispose of her ' in marriage, not by virtue of any authority 
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1878 derived from her, or from any consultation of her wishes, but by 

Abdool Kur> virtue of his legal position as efdep paternal uncle. The girl was 
Rbbii 

a mere cypher in the transaction. Her name was used, the cere- 
mony was on her behalf, -and the* prisoner symbolically gave her 
— in marriage to Daburuddin, but the girl wis personally a 

judgment, . * 

stranger to the whole proceeding; although the effect of the 

White, y. (^^ereraony, would have* been, supposing the prisoner was acting 
within the authority given him by law, to bind the infint by the 
marriage so contracted, yet she was Ibot the less personally a 
‘Stranger to both the ceremony an^ the contract! • 

It appears to me, thefefore, that, without deterfn,ining any of 
the questions of fact or law raised*' by the prisoner's appeal, the 
conviction must be set aside on the ground that the prosecution . 
has failed to show that the pfisoner is guilty of the offence of 
abetment within the meaning of the Penal Code. Assuming the 
facts and law to be as found and laid^ down by the Sessions Court^ 
the prisoner has committed an illegal act in disposing of his 
infant ward in marriage after he knew that she had been pre- 
viously lawfully disposed of in marriage by her younger paternal 
uncle, but in doing this act he was, according to the 'ifvidcncey" the 
sole actor, and the act, though illegal, is not, if done by one 
person alone, an offence provided for^by the Penal Code. 

In disposing of this case, I would observe that it ought* not to, 
have been made the subject of a criminal prosecutiolii. ' A “^dis- 
pute has evidently arisen between the relatives of^ this little girl, 
who appears to be enlitled to some property, as tb which of thehi. 
should dispose of her in marriage. The several questions which 
the dispute has given rise to, v/s., what martiage ceremonies have 
been pefbrmed on the girl's behalf, ^and by whom, and what 
is their legal effect, are eminently questions to he submitted ,to a 
civil tribunal, if the parties disagree about the same ; and** it is 
mucK to be deprecated that one of the rival parties sh'^ould en- 
deavour* to procure a decision on these* points through^ the 
medium of a trirainal trial. The inconvenience and hardship 
to the accused of making such a dispute tht subject of a crimi- 
nal prosecution is well illustrated by the present case. The first 
mWriage, which the mother solemnized, is admitted by the pro- 
secution to be wholly invalid. To show that the third marriage 
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solemnized by the prisoner was invalid, it is essential for the 
prosecution to establish that an intermediate ceremony took place Aboooi Kur. 

* • . RBKM 

in which Abdoos Soban disposed of the girl in marriage, and that 
that intermediate ceremony constituted a valid marriage accord- 
ing to Mahomedan law. Although the evidence of Abdoos 
Soban is of the utmost importance on this question, the prosecu- — 

^ fe t WhITK 

tion has chosen to put him on his trial jointly with the prisoner, 
and so prevented him from being called as a witness. Abdoos Soban 
denies that he did solemnize the second marriage, and this cardi- 
nal point has been determined by the Criminal Court without 
hearing his testimony. 

Another ‘objection to the course adopted in the present case 
is, that the criminal* trial will not be a bar to the taking of 
* civiP proceedings at some future time in order to ascertain to 
which of the two boys* the girl was legally marrjed ; and, should 
«uch proceedings take place, the conviction of the prisoner in the 
criminal trial will be no evidence against him in the civil pro- 
ceedings. The whole matter will have to be re-investigated upon 
such evidence as the parties may adduce, and it is possible that 
the Civil Court may arrive at a conclusion different from that of 
the Criminal Court, and uphold the marriage, for contracting 
which the prisoner has been found guilty. The conviction and 
sentence will be set aside and the prisoner released. 


I*RINSEP, 


Prinssp, J 


. 1 altogether agree with my learned colleague that in this case 

it is hot necessary to come to any finding upon the facts, and 
that, accepting the facts as stated by the prosecution, the 
appellant cannot be convicted of the abetment of bigamy under 
sections 109 and 494 of the Indian Penal Code, 

The girl Hoorunnessa, who forms the subject 31 this case, is 
aged about six years, and apparently is possessed of considerable 
property, which fully accounts for the strife which is going on 
for hifer person and for procuring" her marriage intp one or other 
of the two families, . She was married first to Abdool Hossein, 


with the consent of her mother; but this ^was not a proper 
consent such as would rendqr the marriage valid. She was 
qfterwards, according to the prosecution, again married to the 



86 


HIGH COURT. 


[YOL, Jll. 

*878 same boy, Abdool Hossein, with the consent ot Abdoos Soban, 
Abdool Kur. her younger paternal lincle, th^t is, one of her two guardians. 

Then the prosecution goes on * to say that she has been married 
Thb Empress for the third** time (so as t6 cause bigamy) with the consent and 
— ' at the instigation of the appellant, Abdool Kurreem, the elder 

Ju dgme nt, another boy. Now, the first marriage is admittedly 

Prinsep, y, yoj(j . ao if the facts are as stated by the prosecution, the third 
marriage "(Vould also be void as being a bigamous marriage. But 
however that may be, as has been f,orcibly pointed out, this 
matter should be decided and can on.’y ‘be properly decided in the 
Civil Court. Even if the appellanV, Abdool Kurreem, did procure 
that marriage, he cannot,^on the facts stated by the* prosecution, 
be rightly convicted of the abetment of bigamy. It does not 
appear,, nor is it stated, that the gifl was present or even cognfzant * 
that this marriage was to be contracted on her behalf. The 
offence of abetment and its definition is to be ‘found in section. 
107 of the Indian Penal Code, and that sectiQ.n is supplemented 
by /I definition of the term “abettor’^ in section 108; but both 
these sections contemplate either the instigation or the aiding of 
some person to commit a substantive offence, or the^ engaging in 
the conspiracy on ' the part of a person in the position of the 
appellant, with one or more other persons. It ha»3 been pointed 
out by Mr, Justice WHITE, that thCT<^ must be either a principal 
committing a particular act or instigating to commit ^at'act^ oi;‘ 
there must be somq other person engaged with the appellant in 
abetting this act, ^o constitute an abetment under the Indian 
Penal Code. But nothing of the kind is alleged by the prosecu- 
tion ; and therefore, even if the* appellant should 'have committed 
all the^a^ts imputed to him, he would not be guilty of any crimi- 
nal offence under the Indian Penal Code. The conviction will be 
set aside and<.he prisoner released. 
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[CjtIMiNAL APPELLATE JURISDICTION.] 

In the Matter of ACHARJKE LALL'i pp.p,v,r.MirDc 

AND ANOTHER ....... ) Pi^"T'ONERS. 


inquiry^Agent^lnformation^Dewan^KaBanchi^Code of Criminal Procedure^ 
^ecUon^ go^ 2o6^0ffettce, 

• A < 

• • 

In an inquiry, such as is contemplated by section 206 of the Code of Criminal 
Procedure, it* is nebess'^ry^that the accused should fiave a clear statement made to 
him ; (r) That he is about to be put upon his trial ; and (2) What the offence is of 
• which he is charged. 

Whether a Devtan or a Kazancht is an agent within the meaning of 
section 90 of the Cod^ of Criminal Procedure; and, if so, whether he is bound to 
^ive any informatiofl except in the cas^of a sudden or unnatural death. 


Motion on behalf of Acharjee Lall and another, that the 
High Court should quash a finding and sentence of the Deputy 
Magistfafe o^Sarun on the ground of illegality. ’ 

Branson an8 Evans for the Petitioners. (Caboo Doorga Per* 

shad with them.) ^ 

• • • , 

• ^ Kilby for the Prosecution. 

The judgment of the High Court (i)'is as ^pllows 

Markby, 7;.— • 

* 

It is clear that the conviction of these two petitioners^snust be 
set aside as illegal. It is tiot necessary to enter into a/y minute 
con^deration of #the rules laid down in the Code, of Criminal 
Proce*dure, *because, at any rate, it was necessary, before tl>ese two 
persons could be conyicted, that they should fuHy understand 
that ^ they were upon their trial for an offence, and v#hat the 
nature of that offence was. « * 

Now, the contrivance by which the petitioners were brought 
before the Magistrate was in itself an extremely unsatisfactory 
proceeding, wholly unworthy of those who devised it and of 
(t) Makkby and Prinsbf, 
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those who carried it out. A notice was sent to these two persons 
by the District Superintendent** o£ Police, informing them that, 
with reference to the charge of theft of barley of one Gokul 
Tewari and others, it . vyas necessary to ascertain from them 
certain facts, and they w^ere therefore written io in order that 
they should attend at the camp of the District Si^perintendent 
of Police ,^on the next day at 8 A.,M, That notice is dated the 
13th of March 1878;* That was not a legal summons^which the 
petitioners were bound to obey, but it^^^^is one which, out of good 
feeling and respect, would be aln?|Ost uniy^rsaily obeyed, coming 
from a European officer;/ to persons in the , pqskicin of the 
petitioners. The petitioners, aecordingly, . Vent next morning' 
to the spot indicated; and the first thing that happened \jrhen,; 
they go*t there was, that they Vere put into custody. This was 
wholly illegal "and most improper. It does not even appear 
that they were informed for whaU- reason they were placed in<. 
custody. 

*Then certain proceedings took place which it is extrerdely 
difficult to understand. A man named Redoy was then and 
there actually, tried and convicted of theft But, '"^besides *that, 
these two petitioners were also tried and convicted’ for not giving 
information to the^ nearest Police S^ion of the offence of theft, 
as required by section 90 of the Criminal Procedure Cod^ JBut 
it is very uncertain in, what order those proceedings •took pface^ 
They seem to have been, to some extent, mixed up together. 
The probability, however, is, that in the first* instance sonSe 
evidence was taken against these two petitioners, but before that 
case wa> concluded, the case against Reddy was gone into, and 
he was V/nvicted ; and then, subsequently, more evidence was 
takea for or ^against the petitioners, and they w,ere also convicted 
by the Joint Magistrate. 

The proceedings appear to have takqn place at the camp of 
the District Superintendent of Police, and not in any cutchsrry. 
Of course, the* circumstances under which this trial took place 
were such as to render it extremely likely that the two petitioners 
would not really nnherstand what was going on. They accord* 
ingly complained, wl^n they came in, appeal beforjp. the fudge, 
that they did not understand the proceedings; Especially, 
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they complained that they received no summons ; that there 
was no formal complaint made against them ; and that they did 
not understand the charge upon whiebt they had bee'll put upon 
their trial. ' * 

The Judge jipon that asked for an explanation from the Joint 
Magistrate. »^The Judge in hft letter pointed out that, unless 
the Joint Magistrate had special power * to proceed without 
complaint, *tfae absence of the complaint in this case' would be 
fatal to his jurisdiction. '.The Joint Magistrate sent his explana- 
tion to tllis effect.* He begin* by admitting that he was not' 
ejnpowered to, eptertain cases w'ithout* complaint, and then he 
says that it cannot' be said that he acted in the present case 
:with,out ‘Complaint, for he acted upon a demi-official communi- 
catioii by the District Superintendent of Police as well as on 
verbal complaint of that officer. It does not seem to be clear 
jvhich of these* two things ^rmed in his view the complaint 
upon which he proceeded, but I think it was the former. Then 
he goes on to say that “ there were strong reasons which prevented 
the District Superintendent recording any public proceeding in 
the matter tfhtil he was in the position to have ‘the evidence 
taken before a Magistrate.” Then, further on he expresses an 
opinion that the case wouiji have fallen throvigh had not the 
proseoUiorv been kept quiet till he arrived and recorded the 
ffvidfence of the witnesses. So far from removing any doubt 
that arises from the statement of the ^petitioners, that they had 
not been inforihed what the charge against them w'as, that 
explanation seems to show almost conclusively that they were 
not so informed. It is 'nowhere asserted by the Joint Magistrate 
that he communicated the contents of the letter from tlie police 
office.r to the accui^ed ; and’ it is very extraordinary th^t that fetter 
does hot appear upon the record. The Joint Magistrate thought 
it of so 'little importance that he did not even preserve it, and 
could not produce it when asked to do so. ' 

It has been argued before us that the petitioners’ own petition, 
when taken together, with the record, shows that they were 
informed what the nature of the charge Vas. I think it is 
possible that the examination Of the petitioners, w’hich appears 
in the Joint Magistrate’s record at the end of the proceedings. 
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was taken before the evidence of the witnesses was recorded ; but 
from the perusal of that exaipination I think it impossible to 
infer that the accused wire informed what the charge against 
them was, or that they were given thereby to understand that 
they were about to be put upon their trial for any particular 
offence. The first question that was put to tke petitioner 
Acharjee Lall, was a question relating to the charge of theft ; and 
it was in ‘reference to that, and not in reference to any charge 
against himself, that he had been summoned to attend. No 
' doubt some very general questions were pat to hiin, as to 
whether or no he had gir'en any information of ajiy theft at all; 
but what then passed seems to me to be more like a scolding 
by the Joint Magistrate for general misconduct, than an inquiry 
such as is contemplated by section 206 of the Criminal Code, 
and such as would show a man that he was about to be put upon 
his trial for any particular offence. ^ 

¥1' 

It was argued before us that the first document which appears 
on the Joint Magistrate’s record was the complaint in this case, 
and it is headed, no doubt, ** The Complaint of Seo Pershad 
Lall ; ’’ but the use*of the word ** complaint ” is mer^y accidental, 
because many of the depositions which follow ar^ also headed in 
that way, . * ** 

It is clear, therefore, that the word “complaint’^ in^icaftes No- 
thing. It happened to be the word used in the printed forms 
which were then* available. It is also clear that* this man was 
treated as a witness, because a note is made that he was not 
cross-examined. It is not, in fact, even suggested by the Joint 
Magistt'Ate that this man was the complainant in this case. The 
Sessichis Judge is, no doubt, right in s^iying that what the Joint 
Magistrate really acted upon was the informatwn given him by 
the District Superintendent of Police. 

Under th^se circumstances we can cqme to no other conclu* 

I. 

tiion upon the Joint Magistrate’s own explanation and what 
appears upon "the record, than •this— that these two petitioners 
never had any clear statement made to them that they wertf 
tibout to be put upon their trial, or of what the offence was;, 
which was charged against them. That, is a sufficient ground for 
(disposing of this case, and on that ground aiono I should have 
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no hesitation in quashing the conviction** But I also think that 
neither of these two persons woulrf come within section 90 of the 
Code erf Criminal Procedure. With i^pgard to the person who 
appeared to be really a iCiizancki, although possibly he performs 
some other duties, I do not think that he would be an agent 
within the n^aning of that section, under any circumstances, 
unless we extend this section to all servants* of zemindars, which 
I certainly 'should not feel disposed to do. With regard to the 
Dewan he might be an a|rent within the meaning of the Act, if 
his mastef was absent ; but it ^ould be unreasonable to extend - 
the operatjoa of the Act to a Dewan was acting only under 
the orders •of his rfesident master. The section is exceedingly 
ivagnjc in its language; and, unless strictly construed, might be 
made the instrument of great* o’ppression. The conviction and 
sentence must bejset aside, and the petitioners released. 

• • •. 

pRINSEP, y. 

*1 also agree in setting aside the conviction and sentAice 
recorded by the Joint Magistrate in this case. 

The objeTt of the Code is to secure a fair trial to, every person 
accused of a cf'iminal charge, and it requires that in a summons 
case there should be ordin^ily a complaint, ^ and a summons 
specifying ihe nature of the complaint. There are certain ex- 
pressions ifsed in the Code, the object of which is to prevent 
certain irregularities in matters of fqrm froln* interfering with 
the course of justice ; but, in the present case,*and, irf fact, in all 
summons cases, jt is absolutely necessary that a person in the 
presence of a Magistrafe should know that he is then abo»t to be 
tried, or, in the terms of section 206, that the substance 0I the 
complaint should be stated*to him ; and he should be asked Jf he 
las kny cause to show why he should not be convicted. . 

Now, there is noticing in the .present case to indicate ’that 
eith^ the Dewan or the Kaaanehi, who were in attendance to 
give information regarding a theft case, were irfcfrmed that they 
were themselves under trial. The nature of the questions put to 
them, and the information required, would, tis. has already been 
pointed out by Mr. Justice Markby, be more in the nature of 
finding fault with them for some want of co-operation with the 
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1878 police in that case of J.heft, and would not necessarily inform 
them that they were then updn their trial for failing * in their 
duty to report that offence^ which had not yet been proved “ before 
— * the Magistrate ; and, therefore, <they Vould naturally infer that 

before that offence was proved, no further proceedings could be 
Prinskf, 7 * taken against them. In the present case, we have /the fact that 
the Magisjtrate was sitting in the camp of the District Super- 
intendent of Police'; so that these persons would not; as in an 
ordinary criminal case, when in a regular Court House, have 
- notice that a trial was being h^d. It is not uncomriion for a 
Magistrate to proceed to ^he mofussil for the purpps^ of holding 
an investigation or fatiaruck of various matters which is never’ 
considered as a trial, so that being asked these questions • by ^the 
Joint Magistrate, without any further notice, would not warn 
these persons that they were then under trial. 

In other respects 1 entirely agree' with the judgment delivered' 
by Mr. Justice Markby, that this case has not been fairly and 
properly tried. As regards section 90, I think there is' consider- 
able force in the argument of Mr. Branson that, although the 
commencement of that section refers to an agent of an dwner or 
occupier of land responsible for giving information to a Magis- 
trate, when it conjes to declare the^nature of that information, 
the terms of ^ the first three clauses seem to exclude ^thafe* cfess 
referring only to the other classes. It would seem eitheV that this 
was an accidental omission on the part of the ^Legislature, or 
that the Legislature expressly intended that an agent is respon- 
sible only for giving information regarding the last clause, that 
is, of kite occurrence of any sudden or unnatural death. It is 
not on*thi\» ground, how’ever, that I woflid set a%ide the convic* 
tion and sentence in this case ; but I think it necessaty to draw 
attention to the state of the law: so that if there is ariy , acciden- 
tal ornission it* may be rectified when tfee Code comes under 
amendment, . ^ 
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[criminal REVISloSlAL JURISDICTION.] 

In the Matter *o‘f HUROSOOJMDERYCHOWO 
DHRAIN \ j PETITIONER. 

• 

Section Code of Criminal Brocedure^Examinatibn of v>itne$s by Com^ 
mission^Appearance of J^^islrate to show cause^Practice-^Letter^^Legal 
Rememl^ancert • • * 

Where ^ rL|]e js issued, directing a Magistrate to show cause, and he wishes 
to do so, he should apply to the Leg^ Remembrancer to have an appearance 
entered for him in the High’ Court. 

The fact that a Hindu lady is expeotec^to mike false statements is na ground 
upon which an application to*tike her evidence on com mission ^should be refused. 


•R 


ULE calling OftJ;he Magistrate of Mymensingh to show cause 
why, an order directing the issue of a commission to examine one 
Hurosoondery Chowdhrain should be withdrawn. 


/*fl«A(A^^ocate-General) in support of the rule. . 


The judgment of the High Court (i) was delivered by 


^INSLI^, y,.— 

*On the* 1 2th of this month we made an order, directing the 
Magistrate to issue a commission for the examination of Huro- 
soondery Chowdfirain, at the same time giving him leave to show 
cause why the cyder should be withdrawn. The Magistrate has 
now sent up a letter addressed to the Registrar of thiJ* Court. 
This is not the ])roper fdrm in which he ought to have Shown 
cause. If he wished to sliow cause, he should have applied to 
the Legal Remembrancer to cause' an appearance to be ntfade for 
him in Court, . 

f 

We might deal with this matter as if the Magistrate had not 
made any appearance at all ; but we think it better, under the 
circumstances, to dispose of the rule on its merits. 

The reasons assigned by the Magistrate in his letter appear to 
us to be wholly insufficient. It' may be that this lady as well as 
U) AiNSUsand Bsouohtoh, yy. 
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1878 any other person under, examination may make statements which 
not wholly true; but the Magistrate can guard against that 
my°^ow- deputing some person thoroughly instructed for the purpose of 
DHKAiN. examining on any fresh, mntters 'that ihay arise on her answers to 
written interrogatories, if it is necessary in this case to issue 
Aim^ y written interrogatories at all. At any rate we cannot assume 
beforehand that'the witness will miake false statements. 

There is in the ‘letter of the Magistrate some indication that 
an attempt was to be made to make the witness cirminate herself 
' by her answers. This ought nrt to be done, and is' a further 
reason for directing that .she should be examined by commission 
in order that the answers which" she may give may te carefully 
weighed by her, and not given without full consideration. The 
rule is made absolute. 


[criminal revisional jurisdiction.] 


July 22nd* 


In the Matter of JUGGODESHARY CHOWO 
DHRAIN ....^ 


Actual possession^Possesswn of Ageni^Wife*s possession-^Code of Criminal 
^ FrocedurCf sees, 5J/. 


In an inquiry under section 530 of the Code of Criminal Procedure, the ^ only 
tiling to be determined is the fact of actual possession. 

In a dispute between the wife of a lunatic and the manager of his estate, with 
regard to the possession of certain property, the Magistrate attached the property 
under section 531 o( the Code of Criminal Procedure, on the ground that be was 
unable tpe^atisfy himself as to who was in possession. It had been proved before 
him that tl^ \rife was in actual possession, but the^e was a doubt as to whether she 
was not in possession merely as the agent of her [uisband. Md, that section 330 
has only to do #ith actual possession ; and that tlie Magistrate should have /fecided 
that the Vife was in possession. ^ 

CriiSinAL REFERENCE from the Judge of Backergunge. ‘ 

Pau/ (Advocate-General) for the Petitioner. Baboo Bhoabun 
Mohun Dass with him. 

Allen for the Opposite Party. Baboo Busiunt Qomaf Base 
with him. * 



AS A <:OURT OF REVISION. 


95 


VOL HI,] 

The following judgments were delivered by the High 
Court (i): — 

White, 7. 

The Magistr^^te has passed an order in this case under section 
531 of the (^iminal Procedure Code, deciding that none of the 
parties before him were in possession of certain n^ehal ; and 
accordingly directing it to be attached. The* parties before him 
were the manager on Sehalf of Mothooranath Roy (who is a 
lunatic, arfd the management of^ whose properly is vested in the 
Court of .Wir^ds)^ and Jnggodesharv Chpwdhrain, the wife of the 
lunatic. * ^ * 

•It appears from the judgr-^enl of the Magistrate that, when 
this application was m*^ide to him in March .last, Juggodeshary 
Chowdhrain was m possession of the mehal. What was doubtful 
was whether that^mssession was on her own behalf or for her 
lunatic husband. It also appears from the judgment that ^the 
mehal had been purchased in her name, but managed by the 
husband up ^to the time of his coming under the Court of 
Wards, and tl\at Joggodeshary was certainly, foV a month or two 
previous to the* application, collecting the rents and doing so 
under a claim of right on it^r behalf. With Aese facts before 
|iim* we think that the Magistrate ought not to have decided that 
none of the parties was in possession ; and that^ he has committed 
a. material error in doing so. Whether Juggocfeshary's claim to 
hold* the n«hal for herself is a good one or not, must be 
determined by a suit in, a Civil Court. The question is really one 
of title, with which the Magistrate had nothing to .do.’ It is 
clear upon his own finding of the facts that Juggodeshary ’is the 
party, who is actually in possession. We accordingly set 'aside 
the order of the Magistrate, ’ , 

t 

« 

PRIWSEP, 7. 

The only question involved 'in this case is the question of 
actual possession of the subject-matter of dispute. The parties to 
the case were the wife of the lunatic and the estate of the lunatic 
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as represented by the Court of Wards. The estate was placed 
under the Court of Wards in r September, and the Magistrs^te 
has found th^it from that tipe up to January the manager, of the 
Court of Wards had great diffici^lty in collecting rents ; that he 
collected only a small sum, about one hundred rupees ; and that 
finally, in the course of January, he ceased to make any attempt 
to collect the rents. Qn the 23rd of March, the present case was 
instituted by the Magistrate under, section 530. As I have 
already said, the sole point was to determine the fact of actual 
possession ; and, as section 530 also states, without reference to 
the merits of the claims of any party to a right of possession. 
The finding of the Magistrate clearly indicates tfiat the wife was 
in possession and remained in possession, and that whatever 
possession the manager may with difficulty have obtained by 
collection of rents from some stray ryots' it ceased in January. 
Therefore, it is difficult to understan^J how the Magistrate, having 
found these facts, has come to the conclusion tiiat he was unable 
to find who was in possession on the 23rd of March. 


As the Magistrate in his official capacity as collector was in 
the management of this very estate, and as the genferal manager 
under the Court of Wards was his subordinate, I agree with the 
remark of the Judge that the Magistrate would have shown a 
better discretion, if he had left the decision of this rase. to. the 
Joint Magistrate. 
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• [CiRlMINAL KEVIVJONAL JURISDICTION.] 

In tHE Matter of SHIBO PROSHAD PAN D AH, Petitioner. 

l)ifamatiotf-‘G8bd faith-^Onus— Indian Penal Code, section 4gg’^Act XVJII, of 

1862^ section 27. 

|n tljp niojussil, if an accused person is proved to liave committed what primti 
^(;/>*aniounts^o defamation, the onus is on him to show that his case comes within 

some one or more o& the general exceptions to section 499 of the Indian Penal Code. 

« 

Stmble, th|t if a m^n is tried for defamation in the Original Criminal Jurisdic- 
tion of the High Court, it wil^be assumed that he acted in good faith untij^the con- 
trary is proved. Otherwise in the mofussil, * ^ ^ 

Act XVIII. of t8<v» section 27, does not extend to the mofussil |jourts, •/t', vs. 

Kikah^ai ParbhudaSf 9 Bom. H, C, U. 451. • 

« • • 

» 

In "this case the petitioner moved the Court tp send for the 

f 

records of a case, wherein he had been convicted of defamation 
by the Magistrate of Cuttuck (whose judgment was affirmed by 
the Sessions Judge), on the ground that the conviction was 
illegal. 
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Branson for the Petitioner. ^2^00 Mohendro Lull Mitter with 
him. ' • ^ 

Branson , — Though this/is a mofussil case, sections 26 and 27 of 
Act XYHI. of 1862 apply. They merely express what is the well- 
known rule of law, that proof of charges involving bad faith lies on 
the party making them. No doubt, it has been laid ^ down in R, 
vs. Mohuvt Pursoram Doss, 2 W R., Crim., 36 (on review, 3 W. 
R., Crim , 45), that* the imputation must be made in good faith, 
but that case is essentially different froiti the present. There the 
'complainant was charged with havpig committed a crime*’ and then 
having others accused oiji ; besides Act XVIII. wa^ npt referred 
to. The next case is Sca/y vs. Rani Narain B 6 %e, 4 W. R., Crim., 
2J, in which Glover, J., does say that Act XVIII. does not apply, 
Lo the mofussil, but he also saj’s that, even if it did, the circum- 
stances from which good faith might be presumed must be 
proved ; ” and this is clearly bad law. 

Again, what the accused has done here did not amount to 
defamation — Brojo Nath Roy vs. Ktshen tall Roy, 5 W. R. 
282 ; Mohendro Nath Dutt vs. Koylash Chunder Dutt, 6 W, R. 
245. In Greene vs. Delanmy, 14 W. R., Crim., 27, the question 
was one of publication. Act XVIII. was not , referred to. In 
that case, also, evidence of want ©f good faith must have been 
given, for the Judge found the absence of good fakh, ' hV the 
present case the prosecution gave no evidence of malice^ 

On the facts of, this case the accused should have been acquit- 
ted. It is clear that he believed the statements which -were 
made to him. Neither the Magistrate npr the' Sessions Judge 
find that he did not, and therefore the conviction cannot stand— 

k ' • I 

Lister vs. Perryman, L. R., 5 H. L. 522. , 

*■ ^ « 

Counsel also cited /?. vs. Ktkahhai Parhhudas^ 9Bom.'H. C. 

K. 451, and Chatjield vs. Comerford, 4 Fos. and Fin. ioo8i ' 

Th6 following judgments wer.e delivered by the Court (i) 
Markbv, J. .— 

The defendant ik this case has been convicted and sentencod 
to' simple imprisonment for one mouth by tlic Joint Magistrate 

(i) Markbv and Prinsep, yj, 
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of Balasore, under section 500 of the Penal Code, for defama- 
tion, and he has applied to i^s to set aside the conviction and 
sentence as illegal. The defamation ^charged is conjtained in a 
petition to the Magistrate of Balasorp,.in which the defendant 
stated that Hur ^Narain Mohaputtur and others were preparing 
to bring false cWges against, him, and it was upon Hur Narain 
Mohaputtur's ‘complaint, that the allegations in this petition 
were injurious to his character, that these* proceedings were 
instituted. * 

The defendant,, at* the Irial^ tried to prove that the allegations 
in the pe^tit^on were true ; and he called several persons who 
swore that they had heard conversations between Hur Narain 
; Mohaputtur and other persons, in which Hur Narain Mohaputtur 
had expressed the intention ctf getting up false charges ’against 
the defendant, and that they had reported tile conversations to 
J;he defendant. » 

The Joint Magistrate convicted the defendant ; but he does 
not* state clearly in his judgment, whether he disbelieved Uhe 
witnesses when they state that they told the defendant these 
conversation^ took place, or only when they state that these 
conversations’ did, in fact, take place; but he finds that the 
defendant did no*t act with good faith when he tiled the petition. 

^ #T 1 v 5 Sessions Judge seems to consider that the only question 

4s, V'hethei* the defendant acted in good faith when fie presented 
the petition. Upon this point he considers wbat he calls the 
“English practice” more consistent with IcTgic or the principles 
of Crimihaf Jurisprudence, but thinks that he is barred by a 
decision reported in ^4 W. R., Crirn. R., p. 27, from fpjlowing 
the English practice. I .presume that what the Judg^jmejns by 
the English practice is a presumption that the defendant^acted 
hon&*fide until the contrary is proved, Ido not tliink t;hat any 
Judge, with a reasonable amount of common seijse, and apart 
from; any special statutory provisions, would doubt as^o what 
course he ought to pursue in such, a case. 

The course taken by the defendant, if not a very immoral one, 
was, at least, one which is not warranted by t^e law. The impu- 
tation made was a. very serious one; and it was made iaa vefy 
public manner. When, tfierefore, complainant denied upon his 
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1878 own oath or by credibly witnesses that the imputation was true, 

/« rtf it would, 1 think, be proper to call^ upon the defendant to show 

Proshau that he had .some reasonable ground for making the imfMitation, 
Pandah! either by showing that the^ imputation was true, or that, if false, 
he had reasonable ground for believing it was^ true, looking to 
MA^,y. the source from which the information was obtainetl. ^ 

But the matter ha,s been dealt with by the Legislature, and by 
provisions* which are by no means altogether easy to comprehend. 
The Penal Code contains a chapter relating to what are called 
, general exceptions, such as mistake', ‘infancy, lunacy*, intoxica- 
tion, consent, the right of private defence, and so forth. Cer- 
tain sections of the Code also conJLain exceptions, some ot which 
modify the definition of the crime, and others modify the punish- * 
inent, or show that it is not applicable. 

The first Code of Criminal Procedure provided (section 1^35) 
that it should not be necessary, ii) a charge, (q allege circum- 
stances showing that the case did not come within any of these 
gen»eral exceptions ; also, that it should not be necessary to 
allege, even generally, that the case did not come within those 
exceptions; but that every charge was to be isnderstood to 
assume the absence of all such circumstances. By section 237, 
when the section referred to in the charge contains an excep- 
tion, not being one of such general exceptions, the cjiarge ifhall 
not be understood to assume the absence of ciicumstahces 
constituting such exception so contained in the section, without 
a distinct denial of the existence of such circumstances.” These 
provisions, it will be observed in passing, ^ contain rules of 
pleading, only. Whether they would inr any way affect the 
cviden^ce to* be adduced in support of the charge, is a question 

of difficulty. • , 

* \ 

Suljsequently, Act XVill. of 1862 was passed, ' which pro- 
vide? by section 26, that, “ absence of circumstances. Winging 
the casCj within the general exce^ions undef the Penal Code, need 
not be alleged y but proof of thpir non-existence may be given 
by prosecutor, if accused give evidence of their existence” 
Section 27 provide, s that, *‘in indictments for defamation where 
defence is made under certain exceptions to section 499 of the 
Penal Code, good faith is to be presumed.” These provisions, it 
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will be observed, apply both to pleading aod evidence. Apparent- *878 
ly^ they \yere only intended to ^pp^y to the Supreme Courts. /« te 

After this, Act I. of 1872, section 105, provided that, “when pr”shad 
a person is accused of any offence, the. burden of proving the Pandah. 
existence of circumstances bringing the case with any of the judgment. 
general exceptions in the ladian Penal Code, or within any markby, 7 . 
special exception or proviso contained in any other part of the 
same Code, or in any othar law defining the offence, is upon 
him, and the Court sha?l presume the absence of such circum- 
stances.’’ • , ' * ^ 

The forrger Code of Criminal Procedure, containing the provi- 
sions abovementioned, has been* repealed, and the new Code of 
.^Criminal Procedure does not contain any analogous provision : 
but from section 439, illustration '(tf), it may be inferred, lhat the 
averment of the absence of all general exceptions is to be 
Assumed, as before, without .allegation, and lhat the averment 
of the absence of sOme other exceptions is also to be assumed ; 
but •whether this applies to all exceptions is not clearly stated.' It 
affects, however, only the statement of the offence in the charge ; 
and the rule evidence must, I consider, in the Mgfussil Courts, 
be governed entirely by Act I. of 1872, section 105. 

At first sighf, therefore, it would seem that ^the law upon this 
subjpet^ is ^directly the reverse in the Presidency towns to that 
which is iif the mofussil, unless the provisions of the Evidence 
Act override thp provisions of Act XyHl ofif?62, sections 26, 

27. 1 should very much doubt, that so sweeping a rule, as is 

contained in section 105 of the Evidence. Act, will be found to 
* • 

work well in all cases. 'But, in the present instance, the»»law in 
the Mofussil Courts is, ^ipparently, that which conirfton,.sense 
seems to me to tejeh, namely, that, in a case of this kind, the 
Court*had a right to call upon the party making the imputation 
to show lhat he has some reasonable ground for making it. 

It appears to me, 'however, that, in this case, the defendant 
(lid show reasonable grounds ^r making the imputation. He 
liad been long at enmity with Hur Narain Mohaputtur: he had 
been falsely accused in 1868, and he had, left the district. 
Subsequently, he returned on an assurance from some officer of 
Governipent that he would not be niolested. He was again 
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falsely accused in January of this year, and there is reasonable 
ground for believing that Hirr Narain Mohaputtur was con- 
nected with all these accusations. Very soon after the last 
accusation, the defendant presented the petition which is the 
foundation of these proceedings. The defendant is probably a timid 
man, and nothing is more likely than these conversations were 
got up expressly with the object that they might be reported 
to him, and so frighten him away ^ain from the neiglibourhood. 
That appears to me to be the true pUint of view from which 
• the case ought to be looked at.. The Sessions Judge seems to 
have looked upon the question before him as one of law, whereas, 
to my mind, it is one purely of fact. 

In my opinion, the judgment'''of the Sessions Judge is erroneous, 
in law, in that he has not considered the true question which arose 
for his determination ; but I do not think it necessary to send the 
case back. I have no doubt whatever that the defendant ought 
to have been acquitted. The conviction and se'ntence of the Joint 
Magistrate will be set aside. 


Prinsei’, y . 

• ■ 

One Shibo Proshad Pandah appears to have been involved in 
disputes with his zemindar and some of his own relations, which 
led to two case's being brought ‘against him in the Criminal 
Courts. These were dismissed. He then presented a petltior, 
to the Joint Magistrate of Balasore, on the 14th December, stat- 
ing that he had been informed, and had good reason to believe, 
that his enemies were conspiring together, and wtjuld shortly 
bring s^ppie false charge of a serious nature, against him. U does 
not app^r that this petition was filed^ with aqy intention except 
to give general information to the Magistrate, and it should, 
therefore, liave been returned by that officer. Hur Karain 
Mohaputtur, a^Mokhtar’s Mohurrir, who was one of thei persons 
named hi that petition, at once took advantage of his knowledge 
of the Penal Code, and brought a charge of defamation under 
section 500, There can be little doubt that the petition does, 
primd facie, amount to defamation as defined in section 499. 

The Magistrate, in dealing with this case, required the accused 
to prove his allegations that the imputations were true ; and, find- 
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ing that he had failed, not only in this, but also in proving ** good 
fakh/' SO; as to bring himself withm exceptions 8 and 9 to section 
499 of* the Indian Penal Code, thc^ Magistrate cdnvicted the 
accused, and sentenced him to siifiple imprisonment for two months, 
and to a fine of fis, 50, or, in default of payment, to imprison* 
ment for anQther month, Th’e Sessions Judge^ of Cuttack dis- 
missed the appeal, holding that the accused had failed to prove 
** good faith” so as to get th(? benefit of exceptions 8 and 9, and 
agreeing with the Magistrate in thinking the evidence of the 
witnesses for the dt*fence false. * 


1878 

In re 
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yudgmeni. 

Prinsep, y. 


• Mr. Braftson,. who appears before •us sitting as a Court of 
Revision, contends that, as lanl down in Act XVIII. of 1862, 
•section 27, “ good faith” slioul(^ have been presumed unless the 
contrary appeared; and^ next, that neither the .Magistrate nor the 
Sessions Judge had considered whether the accused had been 
informed by his* witnesses, peKsons of respectability, of this con- 
spiracy against him, and so had good reason for believing that 
formation ; but that they had rather only considered whether 
these witnesses had themselves heard the use of threats of injury 
to the accused. In order to understand rightly the first objec- 
tion, it is necessary to consider the course of legishation. The 
Penal Code (Act XLV. of i86«) has, since the *ist January 1861, 
beef! law tlitoughout British India, and applies equally to Presi- 
clency-towns within the jurisdiction of the S^upreme Courts or 
of the High Cburts in their Original Crimiijal ’Jurisdiction, as to 
Mofqssil Cqurts* without that jurisdiction. At the same time, 
Act XXV. of 18611 prescribed a Criminal Procedure for all Courts 
except those in Presidency towns. The Penal Codq contained 
a chapter of general exceptions to offences (Chapter iv.J, and 
for certain offences (one of which is defamation) special Excep- 
tions were provided. The Code of Criminal Procedure ipade 
special provision for^Uiese exceptions, and for ’the burden of 

proof to establish any of them. .The effect of sections 2*35, 236 

» 

was, that it was for an accused j/erson to establish the existence 
of any of the general exceptions, while section 237 provided that, 
if the charge denied the existence of any of the ‘special exceptions 
to an offence, the absence of circumstances constituting such 
exception was to be assumed. This was the state of the law 
[Crmunal.] C. L. R, 37. 
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1878 without the Presidency-towns until the Evidence Act, I. of 1873, 
/nrg and the Code of Criminal Procedure of 1872, were passed, when 
Proshad sections 235, 237 were repealed with the rest of the former 
Pandah. Code, and in their place section 105 of the Evidence Act was 
JudgmenU enacted, which threw the burden of proof on the accused, to 
Prin^ j existence of any general or special exception. 

Act J(Vni. of 1862, which came in force on the ist of May 
of that year, laid down the procedure on several points' for High 
Courts in the exercise of Original Criminal Jurisdiction, and sec- 
* tion 26 of that Act laid down a. rule similar .to that contained in 
sections 235, 237 of thc^ Code of Criminal Procediire of 1861; 
but section 27 declared that, ‘^ ‘on proving the existence of cir* 
cumstances to a defence under the 2nd, 3rd, 5th, 6th, 7th, 8th, 
9th, or loth exception to section 499 of the Indian Penal Code, 
good faith shall be presumed, unless the contrary Ippears." 

It is remarkable that, though the greater* portion of Act 
XV HI. of 1862 was repealed by Act I. of 1872, and though sec- 
tion 26 of Act XVlIl. is identical with section 105 of the Evi- 
dence Act of 1872, yet both secti)n 26 and section 27 still 
remain law. .Act. XVIlI. of 1862 was passed, so' its preamble 
sets forth, “ pending the preparation of a Code of' Criminal Pro- 
cedure for Her ^Majesty’s Supreme Courts of Judicature,” and it 
therefore applies only to such Courts. The provisiop centamed 
in s’ection 27 does not extend to Mofussil Courts, an'd I am no'i 
prepared to concede that what is express law for one set of 
Courts must necessarily be the law for anothef set. For some 
reason or other, the Legislature thought proper to make this pro- 
vision ibv the Supreme Courts — or what are now the High Courts 
—in '^th^ exercise of their Original Criminal Jurisdiction ; but it 
is clear that*, this is not the law else^Vhere in British India. I 
observe that this has been so held by the Bombay High "Court 
in the case of* Reg, vs. Ktkabhat Patbka^as^ 9 Bom. H. C. R. 

451 * • ^ * 

The question, then, remains, thas the accused shown that he 
acted with good faith, that is to say, with due care or attention 
(section 52, Indian "Penal Code), in making that petition to the 
Magistrate ? It appears to me fhat this point has not been pro- 
p^^rly tried either by the Magistrate or by the Sessions Judge on 
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appeal. The Magistrate confined his attention to determining 
whether the allegation of conspirc»cy was true, instead of finding /» re 
whethej: the accused was told of* it hy his witnesses^ and conse- 
quently had good reason to believe that it was true; unless we Pandah. 
are to understand from his judgment that, because the Magis- judgment, 
trate did not Relieve the statements of the witnesses as to the y. 

existence of (he conspiracy, the accused copld liAve no sufficient 
reason for believing them, .and, therefore, that he did not act on 
good faith, i, with chie care and attention, in believing the 
statements made by* those persons. I do not think that I should, 
be justified in placing this construction on the Magistrate's 
judgment. Tlie "Seesions Judg^ seems to have indulged himself 
. in theoretical speculations instead of applying himself to a con- 
sideration of pure questions of fact, and, in the latter -portion 
of his judgment, he 'briefly endorses the -conclusions of the 
•Magistrate. , 

For these reasons I am ot opinion that the conviction and 
sentence, as they stand, cannot be maintained ; and that the Veal 
question at issue has never been tried ; but 1 do not think that 
it is necess^y that this trial should be continued, .since the facts 
seem to me to ^ show that the accused, a comparatively ignorant 
and timid man, has been mucji harassed by the complainant in this 
jcas^ (a Mokhtar's clerk) and others of superior intelligence and 
•knowledge* of the law ; and though he would seem to have acted 
in a somewhab unusual manner in presenting -this petition to the 
Magistrate, I h*ave little doubt that he acted with a desire to 
protect himself ,by an appeal to the Magistrate, rather than to 
injure others ; and / would remark that the Magistrate would 
have acted more properly had he refused to take tlfe petition 
which has given, rise to* the present proceedings^ I therefore 
agree in setting aside the conviction and sentence. . 
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[criminal revisiowal jurisdiction.] 

In THE Matter OF JOJA PASHAN . . . . Petitioner. 

Re-incH^Acquittal^^^Failure of Justice^Code of Criminal Procedure^ 
sections 220, 2 i 6 ~-^Chargc-^ Preparing a charge, 

A man accused of theft was acquitted by the Deputy Magistrate under section 
220 of the Code of Criminal Procedure. The District Magistrate, at the instance 
of the police, ordered the case to i)2 re-tried. It appeared that theTOel)Uty Magis- 
trate had not framed any chirge, but that fto failure of justice had been occasioned 
by his not doing so, 

Hell that the Magistrate had no power to order a rc-trial, without first setting 
aside the order of acquittal ; and that he had no power to set aside the order of 
acquittal, as the case had not been appealed t|;t fiini. « 

T 

A *H IS was a motion on a petition by one Joja Paslian, pra)fing 
that an order passed by the Magistrate of Monghyr, directing 
him to be re-tried .after acquittal, might be quashea. The facts 
appear in the judgment of the High Court (i), which was 
delivered by 

; 'I 

Ainslie, y, )— 

Joja Pashan' was charged by one Sham Saha with house- 
breaking and theft. The charge was tried by tjie Deputy 
Magistrate of Monghyr. On the 28th of May, Sham Saha and 
six othfif persons were examined for the prosecution. On the 
30th of May, the prisoner was examined. The first question 
put to him was, whether he had cut a hole in the house of the 
prosecutor, and stolen therefrom certain property. He denied 
having done 'so. He was further examined at considerable 
length, •and he stated certain facts, which, if they could be 
proved, would * exonerate him fi^m the charge of burglary and 
theft; and he wound up by giving the names of the persons who 
could prove those faefs, he having been specially asked whether 


(1) Ainslib and Brought6.m, yj. 
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he had any wJlnesses to prove them. I have not found the 1878 
order for the summoning of th^ witnesses for the defence ; but 
it appears that, on the 31st of May, ^ summons was issued, and P*shan. 
on the 5th of June, two of the witnesses named by the accused Judgment 
were examined, On the 7th of June, the Deputy Magistrate re- ainslib, j, 
corded his judgment, in which he came to the conclusion that 
the charge against the accused was wilfully false ; and he con- 
cluded in^ these words; *^^His'' (that is, tl\e accused'^s) wit- 
nesses support his plea, fcmust dismiss the case, acquit the accused 
under section 220 of the •Psocedure Code, and give permission 
to the accused for prosecuting the complainant for bringing a 
false charge *01 theft against him.’^ After this, the Magistrate 
of the district, having 'been moved by the local police-authorities, 

•directed that the accused should^be re-tried. The accused .person 
has come up to this Court by motion, prote.stii)g against that 
order, and asking the Court ^to set it aside as illegal, on the 
ground that, there having been an acquittal, it was not within 
the ^competence of the Magistrate to direct any further pro- 
ceedings. 

It appear to us that the order of the Mj^gis^rate is wrong. 

There can be no doubt that the intention of the Deputy Magis- 
trate was not m’erely to discharge the accused on the ground 
that^ thfre ,was not sufficient evidence for framing a charge 
against him, ^ but to acquit him finally ; and he cites section 220 
of the Procedure Code, which provides^ for affinal order after a 
complete trial. -His giving permission to thb accused to bring a 
counter-prosecution for a false charge of theft also shows that 
he did not merely meamto say that the case for the prosj^cution 
had not been established, .but that it was a false case) tand that 
the prisoner was not guilty* in any sense. 

The only ground upon which it is possible to suppprt the 
Magistrate's order is that the Deputy Magistrate failed to draw 
up a charge ; and that’, therefore, he Was not in a position to 
pass any judgment of acquittal. „The explanation * under section 
220^ no doubt, says that, ** if no charge is drawn up, there can be 
no judgment of acquittal or conviction," but* it, goes on to say, 

" except in the case provided for in explanation I. to section 216," 
and that explanation is in the following words : " The omission 
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1878 to prepare a charge shall not invalidate the trial, if, in the opi- 
nion of the Court of Appeal or Revision, no failure of justice has 
JojA Pashan. occasioned thereby/* In order to show that there has been 
Judgment, no valid acquittal, in consequence of the absence of the formal 
Ainslib y. writing, it is necessary to show that the absence of 

such charge has been in itself the cause of failure of justice, 
the words of the explanation being, not that “no failure of 
justice has occurred,*^ but that it has not been “ occasioned there- 
by/* 

It is quite clear that in the p*-esent case it is impossible to say 
that there was any failuj^e of justice caused bj this absence of 
a charge in writing. It may, of course, be that the prosecution 
could have adduced further evidence if it had been thought, 
necessary, but it is not shown to us that any evidence was ten- 
dered to the Court and refused. The whole case for the pro- 
secution which they intended to ' bring before the Court wac 
closed. The accused person was then called upon to enter upon 
his^defence and to produce his witnesses, and he did do so. The 
trial was in every respect complete, excepting the absence of one 
particular paper. -Had that formal charge been drawfi up and 
annexed to the record, it does not appear that any steps would 
have been taken in this trial by .the Deputy Magistrate other 
than those which were actually taken. It is, therefore, quite 
evident that no failure of justice was caused by the absence of a 
charge in waiting. 

The junior Government Pleader contended 'that^the question 
whether there was a failure of justice or not is one which we 
arc not to inquire into; and that it was within the competence 
of the Magistrate to determine this point. It ‘seems to us that 
there is no foundation for such a contention, ‘When a charge is 
dismissed by a Subordinate Magistrate, the District Magistrate 
may, under certain circumstances, proceed under section 142; 
but it h quite clear that he cannot do so where there has •been 
a formal acquittal. The terms^^ of section 460 bar any further 
trial so long as that acquittal remains in force; and that acquit- 
tal could not be set aside by the Magistrate unless he could djeal 
with the case as a Court of Appeal. . But there was no appeal 
before him, and therefore he was not at liberty to set aside the 
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acquittal ; and that acquittal standing, hq was not at liberty to 1878 
take any steps whatever hinvself. We therefore think that the 
order of the Magistrate directing a r«-trial, and all proceedings Joj* Pashan. 
taken thereunder, must be quashed, arid, the accused, if arrested, judgmnit. 
must be discharged. AinTHIJ, y. 


[criminal RE.VISIONAL JURISDICTION.] 


In the . Matter 

. AND OTHERS *. 


OK BAIKUNT 


JtUMARj 


Petitioners. 


* Pomsuon-^Magisirate's inquiry^Code of Criminal Procedure, section^ 533 

Local inquiry^Report. 


July 22nd, 

No. 134 
of 1878. 


* In a proceeding un Jer section 530 of the Code of Criminal Procedure, the Ma- 

*gistrate must decide the fact of possession on evidence taken by himself, and not 

according to the result of a local inquiry made under section 533, unless the parties 
• * 
have consented to be bound thereby. 


Per Prinsep, y.— The local inquiry referred to in section 533 should be re- 
stricted solely to some question relating to the features of the property about which 
the dispute has arisen, and should not be directed to any matter which can be prov- 
ed before the Magistrate by oral tvidence. 


•criminal reference from the Magistrate of Burdwan, 
in a proceeding under section 530 of the 'Code of Criminal 
Procedure. * 

• t 

Mr. R. E. T^idaleJiOT the Petitioners. 

Baboo Sarodffl Churn fitter for the Opposite Party! » , 

The following judgments were delivered by the High Court (i) 

on the reference submitted : — , 

% 

» 

White, y. . White J, 

j * 

In this case, the Officiating Joint Magistrate inquired, under 
section 530 of the Criminal Procedure Code; into the possession 
of a tank, to which there were two rival claimants. 7 'he 


(i) White and PRiNsgp, yy. 
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i#7* Magistrate took no evidence before himself on the question of 

In rt possession, but he made use ot a -report furnished by an officer 

Kuhar^ whom he had, under section 533, deputed to make an inquiry. 
Now, having regard to the latter clause of the explanation in 
fvdfment. which directs that the question of possession should 

White, y. jjg decided on the evidence taken before the Magistrate, it 
is a matter of seme doubt whether a Magistrate could, 
upon the question of possession, direct a local inquiry under 
section 533; but that difficulty is got over in this case, because 
' both parties assented to a local .inquiry being made. The error 
which the Magistrate h^is made in this case coflslsts in his 
holding, that because the particj assented to such an inquiry 
taking place, they must abide by the result of that inquiry,, 
and upon that footing making the order which is now sought to 
be set aside. 

We have had the petition rea’i upon which the local inquiry 
was directed. It was drawn up by the parties for whom Mr. 
Twidale appears. The present applicants wrote on the margin 
of the petition that they assented to the local inquiry, but there 
is nothing in' the language which they use to show that they 
consented to abide by the result of that inqu'ry. The conse- 
quence is, that the order of the Magistrate cannot stand. We, 
therefore, set it aside, and direct the Magistrate to prficcey jfneW 
with the inquiry, taking before himself the evidence of the rival 
claimants and thefr vvitnesses on the question of possession. 

Prinsep, y. PRINSEP, J. 

Tht‘ question raised in this case is whether any, and if so 
what, "effect is to be given to the report of 'the Subordinate 
Magistrate who was deputed to malre a lotal inquiry under 
section "533 of the Criminal Procedure Code, and tyho, after 
recording the 'evidence of some witnesses, has submitted a report 
as to the question of possession. The objection raised is,, that 
the Superior Magistrate, who instituted the proceedings under 
section 530, was bound to decide the question of possession on 
the evidence taken before himself, and that he erroneously actipd 
in this case solely upon the evidence taken before the Subordinate 
Magistrate. Section 553 is a provision which appeared for the 
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first time in the present Code of Criminal Procedure. To me it 
appears • that the local inquiry . to which it refers should be 
restricted solely to some question relating to the feature of pro- 
perty about which the dispute h^s arisen*, and that it should not 
be directed to ^ny matter which can be proved before the Magis- 
trate by oral. evidence, such as the question of actual possession. 
There is nothing in the Code which declaVes that the evidence 
which is taken in the qpurse of that inquiry, shall be evidence 
in the case, but on tlje coptrary the terms of the explanation to 
section 530 expressly provide Niat the Magistrate who institutes 
the case satisfy himself, as to th« existence of the dispute 
likely to induce a breach of the peace, from the report or other 
‘infg*mation, but that the question of possession must be .decided 
on evidence taken before him. There is nothing in section 533. 
which declares that the evidence taken in the course of the local 
inquiry shall be evidence in ’the case such as there is in the 
Code of Civil Procedure relating to evidence taken by Commis- 
sioners or Ameens, Therefore, I am inclined to think that the 
scope of a local inquiry under section 533 is extremely limited, 
and that’ the Magistrate’s instructions must, 'as stated in that 
section, be consistent with the law for the time being in force, 
that is to say, they are not to relate to any question of possession, 
whioh must be decided solely upon the evidence taken before 
"T\imself. OT course, I do not mean to say that, in a case of this 
kind, which is ‘somewhat of the nature of a tivil suit, where 
both parties^ agrSe that evidence may be taken by a Subordinate 
Magistrate, and .that they will abide by the result of such an 
inquiry, the decision of such a matter may not depend u^on the 
result of the evide^ice so ta'ken ; but that is not so in the pfesent 
case. * ' it • 
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[criminal RBFERENCE.] ' 

^idysrd, ISHEN CHUNDER KURMOKAR . . . ! Complainant; 

No. 038 of . 

HURRY DOYAL KURMOKAR . . , . . Defendant, 

o' 

InUrpretation-^Sessiom Cases'^Act X, of 18^2, section 2g6’— Discharge of 
, Accused-^WUness-^Examination of laitness^Revival of Proceedings, 

In section 296 of the Code of Criminal Procedure, “ Sessions Cases " mean cases 
exclusively triable by a Court of Session. 

Where tlie Deputy Magistrate discharges an accused person without having 
examined the principj^l witness in the case, Jiis order is bad, and the District 
Magistrate is competent to revive the proceedings. 

Empress vs. Donelly, I, L. R,, 2 Cal. 405, cited and followed, ' 

Criminal reference from the Sessions Judge of Dacca. 
The orj:|er of reference is as follows 

*^ThU case was originally tried by Moulvie Abdool Guffoor, the 
Depvfty Magistrate of Dacca, who discharged ♦the defendant un- 
der^ section 195 of the Criminal Procedure Codei The case 
was brought by the complainant to the,, notice of the District 
Magist^ate, who called up and examined the complainant's 
mother, whom* the Deputy Magistrate had not examined, appa- 
rently because she was reported not overstrong in the head. 

I think that in this case the Magistrate's order is contrary 
|o the law as at present settled. The offence for which the 
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prisoner was tried was theft under section 380 of the Indian 
Penal Code; and this not being e*xclusively triable by the Court 
of Session, the Magistrate had not* the power to* commit. I 
feel bound, therefore, to lay the proceeding before the High 
Court in order t|i^t the proceeding may be quashed.” 

The judgment of the High Court (i) on the reference sub- 
mitted is as follows : — * • 

The Deputy Magistrate, Moulvie Abdool Guffoor, discharged 
the accused, but on* tf/e • application of the complainant the , 
District Magistrate has committed him. to the Court of Session, 
notwithstanding th^t objection^ to hil jurisdiction was raised. 
The Magistrate appears to have considered that he had juns- 
*diction, because, this being a, case regarding an offence* triable 
by the Court of Session as well as by a Magistrate, he could 
act under section 296 of the Code of Criminal Procedure. The 
‘Sessions Judge has referred the case to have this commitment 
set ^side as illegal. , • 
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The grounds on which the Magistrate held that he could 
re-open this^case are bad, as it has been l\eld that the term 
;*Sessions case” in section 296 means a case triable exclusively 
by the Court of Session. But we think that ^ the commitment 
should be njaintained on another ground. 

• The Dfeputy Magistrate discharged the accused without exa- 
mining the principal witness in the oase, the* woman who was 
alone present ifl the house when it was robbed, because, as the 
Sessions Judge expresses it, “she was reported not overstrong 
in the head.” The D'eputy Magistrate's order was, therefore, 
bad, and under the rule* laid down in the case of vs. 

Donelly^ I. L. R.,. 2 Calcutta 405 (see page 412), ihe District 
Magis'trate was competent to revive the proceedings, ofurther 
evidence being available^ We, therefore, decline to interfere. 


(1) Markby and Prinsbp, JJ. 
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1878 In THE Matter OF SHEO SURN LALL . . . Petitioner. 

June tgth. 

Section ^gj, Code of Criminal Procedure^Securiiy to keep the peace^Probable 
resistance to lawful Collection ^of rent, 

. The petitioner, a tehsildart applied the Police for assistance to protect him 
while distraining the crops of certain ryots for arrears of rent. On this being 
reported to the Magistrate, he Required the petitioner to furnish security to keed 
the peace on the ground that any riot which might result from the resistance of 
the ryots to the attachment of their crops would be attributable to his act. This 
order was set aside by the High Court as illegal, because the Magistrate had not 
found that the petitioner'himself was likely to commit a breach of the peice. 

T 

-I- HIS was an application made to the High Court as a Court 
of Revision to set aside, as contrary to law, an order of the 
Magistrate of Shahabad requiring the petitioner to furnish 

security to keep the' peace. 

Baboo Chunder Madhub Gkose and Baboo Juddonath Lahiri 
for the Petitioner. . , « , 

The facts of this case sufficiently appear from the following 
judgment of the Higlj Court (i) : — 

0 t ' 

We have read the Magistrate's order, and the grounds on 
which was passed. He finds that the petitioner is the 

tehsildar \>\ the village of Atmi, and -that thei-e are disputes 
betwe^m his ^employee, who is the ticcaUar, an ch the cultivators in 
the villgge respecting the rate of rent. He also finds that the 
petitroiier applied to the Police to protect him while attachfng 

the ryotf^' crops for arrears of rent; and, considering that any/iot 
which may resi^lt from the resisf.ance of the cultivators to the 
attachment of their crops will be attributable to the petitioner^ 
he hds bound him, down under section 491, Criminal Procedure 
Code, 


(I) Muter and Maclean, JJ, 
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We are of opinion that, as the Magistrate has not found that 
the petitioner is himself likely ^to commit a breach of the peace, 
he ought not to have held him responsible by anticipation for the 
result of resistance to his acts wliich are^ not shown to be illegal, 
or likely to induce a breach of the peace. We set aside the order 
complained of. * 
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[criminal 'revisional jurisdiction.] 

In the Matter of MUSS%\MUT SURGEE (Convict). 

J'urisdiction-'third-Clasi Poivers—Second-class* Powers— Magistrate — Code of 
Criminal Procedure, section 2g4, 


* T)n the 22nd of May 187S, a Lfeputy Magistrate, invested with ^rd-class 
powers only, sentenced an ac/uscd person to three month'i' irqprisonment under 
^section 417 of the Penal Code, thus exercising 2nd-class powers. On appeal, the 
Alagistrate, on the i8th of June, annulted the sentence and directed a new trial, 
under section 284 of the Code of Criminal Procedure, On the 26th of June the 
Government issued a notification, investing the Deputy Magistrate with 2nd«class 
powers, to take effect from the 25th of March to the 31st of May 1878. 

Held that tj^e notification did not render the Magistrate’s order illegal, as the 
Deputy Magistrate had no jurisdiction to exercise 2nd-class powers on the 22nd of 
May, » 


under section 296 of the Code bf Criminal 
Procedure, from the Magistrate of Dacca. The facts of the case 
are set out as follows in the Magistrate’s’letter< — 


“On the 22ncl of May, Mr. C. G. M. Shircore, I^eputy Magis- 
trate, who held only 3Yd-class powers, but who was errdaeously 
exercising 2nd-clftss powers, sentenced the accused und^r section 
417 of the Indian, Penal Code, to three months’ rigprous impri- 
sonment. When the case came up on appeal, on the i8t<h June, 
1 annulled the sentence iinder section 284 of the Code of Criminal 
Procedure, and directed a re-trial. After that in the Gasette of 
26th June 1878, Pt. I, p. 703, Mr. Shircore was* invested with 
2nd-class powers, with effect from the 25th of March to the 31st 
of May 1878. My order annulling the sentence is now, therefore, 
wrong, and 1 ask the High Court to quash it, and direct me to 
hear the appeal on its merits.” 
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The judgment of the High Court (i) on the reference sub- 
mitted is as follows: — 

We do not think it proper to interfere. Mr. Shircore had no 
jurisdiction on the 22nd of May, ivhen he convicted and sentenced 
the accused. The order investing him with juri^sdiction was not 
issued by Government, until the' 26th of June, and could not 
affect the District Magistrate's order on appeal, which was a 
proper order, inasmuch as Mr. Shir'cor^ had no jurisdiction on 
that date. ^ , 

(i) M.\rkby and*'PRiNSEP, JJ, 
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MOHESH MUNDUL . 

.. and 

BHOLANATli MUNDUL . ‘ 


Complainant ; *878 

August 2^h 
No. 2B of 

Accused. 


Code of Criminal Procedure^ section person^ Prisoner^ 

^ Fini"^ Joint fine. 


The proper course of prcfcedSre* under section 308 of the Code of Criminal Pro- , 
cedure is to impose a fine, and out of the fine realized to direct payment to the com- 
plainant of Sucfi amount as the Court thinks fit, J!aving regard to the provisions of 
the section. 

■ • Ji. Court of Session acting under section 296 of the Code of Criminal Procedure 
has no power to admit a convijjed person to bail. 

Kanhai Sahu's cast, 23 W. R. Crim, 40, cited and followed.' 


Criminal reference from the judge of Jessore. In 
this’ case the Joint Magistrate convicted the accused unSer 
sections 143 and 447 of the Penal Code; sentenced him to 
rigorous inJ^risonment for one month, and directed that 
“the accused will also pay” to the complainant two sums of 
twenty rupees and eleven Rupees. It appeared from the Joint 
Jdagistr^ite’s order that these sums were not imposed as fines. 

T—’The Sessiohs Judge admitted the prisoner to bail, and referred 
the case to tl« High Court under section 296 of the Code of 
Criminal ProcedSre. 

The judgment of the High Court (i) on the reference sub- 
mitted is as follows ’ •• 

The order ofr the Magistrate, directing the payment if twenty 
rupees and eleven rupees, is not in accordance with thg provisions 
of section 308 of the Code of Criminal Procedure. The pre- 
scribed course is for the Magistrate to impose a •fine, and *but 
of the fine realized to direct payment to the complainant sf such 
amount as it thinks fit, having> regard to the * provisions of 
the section. As it stands there is no procedure for enforcing 
it, and it must, therefore, be quashed. We accordingly set it 
aside, 


(I) Ainsiis and Maclean, yy. 



405 


HIGH COURT! 


[VOL. III. 

1878 We cannot interfere with the order of imprisonment. We have 

Mohuh to call the attention of the 'Sessions Judge to the case of 
MuNduL SaAu, 23 W. R. Crim. 40, in which it was held that a 

Bhoiahath Court of Session, acting under* section . 206, has no power to 
Munoul* 

admit a convicted person to bail. 

Jidgmmt. 

MOHESH MUNDUL w. BHOLANATH BISWAS and others.- 44, B, 
and C, having been convichd of mischief ^ the Joint Magistrate sentenced A to one 
month* s imprisonment f and B and C each to pay a fine of ten rupees. He also 
directed that twelve rupees should be paid to the complainant. Held that the 
order for cats was not a fine to he applie^ under the provisions of section jo 8 \ 
that what portion of the twelve rupees was payable by each of the accused being 
undetermined^ it could not he sdld that A was sentenced to fine and imprisonment^ 
and therefore no appeal lay; and that, as the case was one itt which the police 
could not arrest without warrant ^ the Magistrate had power to award costs w^der > 
section j/ of the Court Fees Acit VII, of j 8 ^o, but {hat these costs must be limited 
to costs out of pocktt. 

This was a Criminal Reference from tlie same Judge. The Deputy Magis- 
trate convicted the accused of mischief, and sentenced Bholanath Biswas to one 
morth's rigorous imprisonment, and the other two to pay a fine of ttm rupees oacli, 
or, in default, to be rigorously imprisoned for one month. He also directed the 
three prisoners to pay twelve rupees cost to the complainant. The Magistrate re- 
ferred the case tef the High Court to have the latter part of the order quashed. 

Ainslie, J, (Maclean, y., concurring): In this case the order for costs is 
clearly not a fine to be applied under the pro/isions of section 308. There is no 
provision in the Code for the imposition of a joint and several fine. iVs tl ve ai'iiount 
payable by each accused is undetermined, it is i.mpossible to say that any fine was 
imposed upon Bho!apath m addition to the imprisonment awarded. He, therefore, 
had no right of appeal, at.d must undergo the sentence passed upon him. In this 
case the offence under section 426 being one in respect of .vhich the police cannot 
arrest without warrant, the Magistrate was authorized, under section 31 of Act VII. 
of 1870,10 award certain specified costs; but if the Magistrate had been acting 
under that section, he should have caused a statement of costs to be appended to 
his orefer, and could not exceed the actual costs of' the complainant out of pocket. 
In this case also the Judge has erred in admitting the convicted prisoners to bail, 
The ''rder awarding twelve rupees costs is quashed. 
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* • • 

In the Matter of PARBUm CHURM BOSE and another. 

• • 

Rtcognisance, Fovfeitu.re of Security to keep the peiceS^'orfeiture of Rccogniz’ 
ance — Penalty— ^Act X» of iS-j2, section $02, , 

• • 

On the 20th of April 187^7, A was bound down to keep the pc.ice for one year. 
On the 14th of January 1878, he^was convicted of an offence and sentenced there- 
for to fine &nd imprison ment, but no order was made for the recovery of the penal- 
ty, though t^ie JIagistrate knev that the recognizvice had been lorfeitcd. On the 
.2nd of April 1878, the ‘Magistrate, at ^he instance of a third party, callc J upon A 
to show cause why thg penalty of the rjcagniz ince should not be paid, and a war- 
*rarfl for its recovery was issued on tlje 6th of June 1S78. Held ihsti tlj^ warrant 
must be quashed, on the grourfld that the Magistrate having^ inflicted a sentence of 
fine and imprisonment with the knowledge that the recognizance was forfeited, he 
•was not competent to infiict a further 'penalty on a reconsideration of the circum- 
stances . 

• • 

Criminal reference from the judge of Jessore. The 
terms of the*reference are as follow : — 

It appears that the petitioners Parbutti Cliurn Bose and Huri 
Churn Bose were, on the :;oth of April 1877,, down to 

ivceji the ppeace for one year, personally in the sum^of Rs, 200, 
■***aiul security being also given for Rs, 200. 

“On the i^4lh January 1878, these two persons were convicted 
by the Deputy * Magistrate, under section 379 of the Indian 
Penal Code, antj sentenced each to three weeks’ rigorous im- 
prisonment, and a fine of Rs. 20, the theft, it appears, relftiing to 
cutting of paddy by order of defendants. It may be •observed 
that in his judgment the Deputy Magistrate notices tjie fact that 
they liad been bound over to keep the peace, but takes iw steps 
to enforce the penalty,, nor does the Magistrate, who dismissed 
the jappeal on the 6fh of February. It was not until tifter a 
petition, dated the loth Bysak i2»85 (corresponding to 2nd April 
1878), had been presented, that steps were taken to enforce the 
penalty, and an order directing the forfeiture, of recognizances 
was passed by Mr. Taylor, the present Officiating Joint Magistrate, 
on the 17th June 1878. 

[ClilMlNAL.] C. L R., 39' 
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With reference to the judgment of the High Court, dated 
In re August '^oth, 1877, in re Rant' Chunder Lalla^ petitioner ^ which 
Churn Bose, has been brought to my*' notice by the pleader for petitioners, 
Ref^ce ^ recommend that.the Officiating Joint Magistrate's order be 

set aside. It was passed after the term had expired, although the 
offence for which they were convicted by the Deputy Magistrate 
was, as appears from the Officiating Magistrate’s judgment, com- 
mitted before, vis,, on the 12th or 13th Aughran 12S4, corres- 
ponding with the 26th or 27th November 1877. I have before 
* observed that neither the Dteputry Dllagistratd nor tire District 
Magistrate had taken actiqn to enforce the penalty." 

The following judgments were delivered 'by the High Court (i) 
on the .reference submitted " 


ArNSUB.y. AiNSLIE, y. : — 

In this case, as in the case referred to by the Judge, 
the forfeiture of recognizance to keep the peace has been added 
to the punishment awarded for a specific offence at the instigation 
of a person other than the person injured by the offence which 
constituted tlie brfeach of the conditions of the bond, and after the 
term covered by the bond had expired. The fact that Parbutti 
Churn Bose and Huri Churn Bose were under recognizances was 
perfectly well known to the convicting Magistrate, wh6 repeatedly 
refers to it in his judgment, and it could not have escaped the 
notice of the District Mcfgistrate to whom there* was an appeal 
from the conviction ; it is, therefore, unnecessary ^o presume 
knowledge. Neither of these officers considered it necessary to 
enforcti a forfeiture of the recognizances, and the offence with 
which the accused were charged was dealt with by inflicting what 
was v:onsidered adequate punishment, consisting of rigoroqs im- 
prisonment and fine. ^ 

After this case had been thus dealt with' a petition was presented 
to the ilagistrate by one of the persons interested in the original 
matter which had led to the recognizances being taken, but not 
in the later complaint, asking him to proceed on the recognizances. 
Acting on this pdition the Magistrate has declared them for- 

(I) Ainslik and Maclean, yy. 
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feited; and it ‘happens that this petition -was presented, and this 

action taken after the term of fhe recognizances had expired, inn 

though .this is not material ' • Churn Bose. 

It thus appears that the Magistrate .has, by a second order, 
added to the penalty imposed for the act done by the accused. —— 

It must be assumed that, when the Magistrate determined the *•'* 

measure of punishment to be inflicted, he took into consideration 
all the circumstances of the* case, and that h*e deliberately' fixed 
on a certain measure of punishment as adequate. It is impossible 
to say that if he liad at the tinje proceeded on the recognizances, * 
and thereunjjer imposed a fine of two* hundred rupees on the 
accused, he would hare passed the other sentence which, in fact, he 
did pass. He might have passed that or any more severe sentence 
warranted by law, and at the ^ame time might have forfei'ted the 
recognizance if he had thought it necessary to db so ; but then 
[t would have been evident th^it he considered the entire cumula- 
tive penalty appropriate. 

•As matters stand, wc have a punishment measured out wh*ich 
must be taken to be the full punishment which the convicting 
Court consiefcred appropriate at the time, and then we have super- 
added, on a review of the circumstances at another time, an addi- 
tional penalty, the effect of which must be to make the original 
gem^ty^ wh^n viewed as only a part of the punishment inflicted, 
an excessivt; one. 


Although the words of sections 469 and 4^4 may not exactly 
cover the case, it*seems to me to come distinctly within the spirit 
of those sections. ’ When an accused person is brought before a 
Court charged with the tommission of a certain act which'^makes 
him liable to be dealt with as an offender, the Court \\\ dcvaling 
with him is bound j;o take into consideration all the circumstances 
before’ it which may affect the measure of punishment awarded 
and must’be taken to hive considered them, whether it has? in 
fact, done so or not. * » 

The course adopted by the Magistrate, therefore, involves a 
further punishment for the same act after a decision by a compe- 
tent officer (in this case the District Magist/at.e himself) that the 
act might be adequately atoned for by a certain fixed measure 
of punishment, 
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1878 ( would, therefore, uuash the Magistrate’s proceedings for the 

inre forfeiture of the recognizances, a‘ad direct that any money recover- 
Cm^VosE. thereunder be refunded. 

Judgment. MacLEAN, J. : — 

Maclban, j. I think that in this case ^the District Magistrate was 
bound, under section 502 of the Criminal Procedure Code, to 
call upon Parbutti Churn Bose and Huri Churn Bose to show 
cause why the penalty of their recognizaace*bond should not be 
paid as soon as the forfeiture was proved before him, and^he would 
then have had to consider what pu\iishment was suitable for the 
offence entailing the forfeiture in addition to the penalty due 
under the recognizance-bond. 

Tire Deputy Magistrate having referred to the recognizance- 
bond in his judgment, the District Magistrate was aware that it 
had been forfeited, and it is not more than fair to Parbutti and' 
Huri to suppose that the Magistrates thought that a sentence of 
imprisonment and fine was the appropriate and full penalty for 
their offence. At least, if they did not think so, they should have 
stated in their judgments that, in addition to the punishments then 
dealt out, proceedings would be taken to recover the penalty of 
the recognizance-bond. ' 

« > I 

It cannot be the intention of the Legislature that, when a , for- 
feiture of a bond has been proved before a Magistrate, the recovery** 
of the penalty is to be kept ^suspended over the head of the person 
liable, for an indefinite period. 1 concur in ({Hashing the order in 
this case for the realization of the penalty. 
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[criminal appellate jurisdiction.] 

* i 

BISSURAM KOIREE . . * Appellant ; 

• f 

AND 

THE EMPRESS . . Respondent. 


1878 

August lOth 

No. 44 of 
1878. 


Adultery^Sagai Wives — Maniage of Wtdows-^Behar, Customs of Castes in. 


Sagai widows married in accord infe with the custom of Sagai pre- 

vailing amongst the Koiree^ and other loAr castes of Behar, arc so far the legal 
•'^vives of their husbands as to justify the punishment of persons committing 'adultery 
with them, • * 


RIM INAL APPEAL from ajudgment and sentence passed by 
the Sessions Judge of Patna. The judgment is as follows : — 

• In this case the prisoner is charged with having commiMed 
adultery with one Parbuttia, the wife of one Janki, prosecutor. 

The points for decision are : 

First — Was the alleged act of adultery committed? Second — 
Was Parbuttia til e wife of Janki ? Ihird — Was she known 

to p^risoner^to be the Sagai wife of Janki? Fourth — Arc Sagai 
!t»wives, /. ei^ females married in accordance with the custom of 
Sagai prevailing amongst the Koirees and other lojv castes of Behar, 
the legal wives cif their husbands, so as to justify the punishments 
of persons committing adultery with them ? 

[The learned Judge here recapitulated the evidence oi>J.he first 
three points whicji were fpund in the affirmative, and’ Hieij pro- 
ceeded.! 

As to the fourth point it has been very warmly urged, by the 
Counsel for the prisoner that the Sagai marriages ar,e no marrftges 
at all, and that, therefefre, even if the prisoner did have sexual inter- 
course with Parbuttia, he cannot held guilty of adultery. 

It has been contended that from the evidence it would appear 
that Brahmins do not officiate at the Sagat^ njarriage, the main 
ceremony being the putting of a red or Sindur mark on the bride's 
forehead in the presence of assembled friends and relatives, 
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Even supposing that widows can be allowed to marry a second 
time, they should, when doing so, ‘go through the forms prescribed 
in the Shastras, otherwise they are not married. 

This Court is clear that the usual forms prescribed for Hindu 
marriages prima facie cannot possibly, or at any rate need not 
be necessarily gone through in the case of widow marriages prac- 
tised by the low6r orders or castes. If it had been shown that 
as a rule and by custom those formr are always observed, but 
were not observed in this instance, it might undoubtedly have 
been urged that Parbuttia was not m'arried. No such argument 
has been raised, and there is no ground for believing that 
Parbuttia's marriage was performed otherwise than according 
to custom, as deposed to by Sebak Mahtoo. 

It has also been contended that Sagai is a name which is indis- 
criminately applied to two different things, namely, the marriage 
of a widow, and also’^by a sort of eivphemism to a bigamist mar-*" 
riage, that is, the marriage of a w^oman whose husband is alive to 
another husband of the same caste. 

With reference to the above contention, evidence has undoubt- 
edly been given which establishes the fact that, in som^e instances, 
a woman who marries another husband, while her first husband is 
alive, induces a punchait to restore her to caste by the pay- 
ment of a fine. It is, however, quite clear that, although s^Jich, 
marriages are then, after recognition by the punchaii and not * 
otherwise, called, marriages, they are deemed impro- 

per marriages, and kre not in any sense real Sagai marriages 
or marriages contracted by widows. Such marriages are, on the 
contrary,,, valid without the permission uf any punchait^ and 
are admitted even by the witnesses for the defence, several of 
whom have Sagai wives, to be just as good as, Btyahee^ or first 
marriages. It has in no way been shown that Parbuttia married 
whefi her first h,usband was alive ; on the contrary, there is evidence 
(and tha,t evidence is unrebutted) to show that her former husband 
Budhoo was dead when she raarrie/l Janki according to the Sagai 
form of marriage, It would be ridiculous to hold that htt Sagai 
marriage was invalid, simply because the same name is loosely 
used with reference to connections which have, so to speak, been 
irregularly sanctioned by punchaits after levying a fine. The 
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Court is far from holding that ]such connections are legally valid, 
but that is not the point now before it. 

• ^ 

Two precedents have been quoted from the Bombay High Court 
Reports, Vol. II., pp. 175, 125, in wh^icfi it has been held that 
marriages entered* into during the lifetime of the first husband 
cannot be legalized even by custom. As already stated, such a 
doctrine may or may not be correct, but il does not 'laffect the 
question now before the Court. Parbuttia's marriage as a widow 
to Janki, is not, as the iaw.ngw stands, per se illegal, and it has 
been amply proved by the •evidence adduced by both sides 
i«hat, in numeS-ous Jow castes in Behar, />•, Koirees, Dosad, Gowa- 
lahs, Teelees and others, widow marriages solemnized by the mere 
■'Jlffixing of a red or Sindur mark in the presence of friends and 
relatives have long been, and are still prevalent, and considered 
in every way as valid as Biyahee or first marriages. 

* Looking to the whole evidence before it, and after full consider- 
ation of the arguments raised by the prisoner’s Counsel, tJiis 
Court has no hesitation in holding that Sagai marriages, />,, the 
widow marriages entered into in this province by Koirees and other 
lower castes, are, in every sense of the word, legal and valid. The 
prisoner is not, therefore, entitled to an acquittal, simply because 
Parbuttia was not Janki’s Biydhee^ but his Sagai* wife, fhe pri- 
b^one^ is*senlenced to two years’ rigorous imprisonment.’ 

Moonshee MaJiomed Yusoo/iov Appellant. * • 

The jiidgnicnt of'tlie High Court (i) was delivered by — 

Ainslie, y. 

♦ » ... • 

The Court below has, upon the evidence in this case, held that 

there is a custom of re-marriage in the class to whicfi the com- 
plainant and accused belong, which is known as Savai-, that 4 he 
position of a wile who is fnarried in this form, except in respect 
of ^rticipation in oblations to "the gods, differs .in no respect 
from the position of a wife married in the ordina-ty Btj'ahee 
form ; and that, in respect of the legitimacy, of the children of 
such marriages, both forms stand on the same footing. It is also 
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*878 shown by the evidence that, although undoubtedly this {prm of 
Bis^am marriage sits very loosely on ’persons of this caste in that part of 
*^®‘®**‘ the countr)^, still adultery ‘is recognized as an offence of which 
.Tho the caste takes notice, and that continued cohabitation of the 
adulterer and the woman are not recognized as , legal until a fine 
yu dgme nt. injpQggj j^y the punchait to whom the matter is submitted for 
Aihslh, j, decision is paid. 

The payment of that fine appears to have the effect of a dis- 
solution of the first marriage and legalization of subsequent 
cohabitation. Whether, strictly speaking, it would have' that effect, 
it is not necessary for us to decide. According to the cases ro, ‘ 
ferred to by the Sessions Judge id the Bombay Reports, it is doubt- 
ful whether it would. However, that does not affect the presei:..^ 
question. Even supposing that the decishn of the punchait could 
bring about a valid divorce and legalize subsequent cohabitation* 
that does not touch the question whether, previous to their decision, 
the first marriage was in existence or had been dissolved. As 
I understand the contention of the learned pleader for the ac- 
cused, it is this, that the connection with a man other than the 
husband by itself dissolves a marriage of this class, and therefore 
it is within the option of the woman to terminate it at any mo- 
ment she pleasesi Such a doctrine ir novel, and requires evidence 
of custom to support it, which certainly is not to be fbund in'* this ' 
case. In the absence of very positive evidence, it cannot be ex^ 
pected that this Court wilNclo anything to relax the already very 
loose bond of marriage which is recognized by certain caste.s in 
Behar, 

We think that the conclusion arrived at by the Judge and As- 

sessors is a correct one, and that the conviction is proper, but 

considering the nature of the form of marriage’ and the ease with 

wljich It may be dissolved, we think that the penalty of two years’ 

• * # • 

rigorous imprisonment is more than necebaary under the circum- 
stances, We, therefore, reduce it to six mon^Jis. 
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Criminal Procedure Code^ section 273'^Distinct offences-^Conviction^Appeal, 

* • • 

Where a person is charged with two separate otfences in one trial, the amount 
oiHhe whole punTshmeat awarded for the two offences must be regarded as one 
sentence for the purpose of determining whether an appeal lies under section 273 
of the Code of Criminal Procedure or not. 

T 

HIS wawS a case referred unc^er section 296 of the Code of Cri- 
minal Procedure by the (Officiating) Sessions Judge of Bankura, 
to thp High Court as a Court of Revision. . • 

The facts of the case are these; One Haradhan Tamuli was 
required to give evidence before the Magistrate, and a summons 
was accordingly issued in his name. On the day fixed for the 
trial he did not appear, but his attendance wa?i procured on a 
subse^quqnt ^ay when he denied that he had received the sum- 
saons. * 

The Magistrate was of opinion that such denial was false, and 
directed his jprostcution upon two charges— the one of disobe* 
dience to the suijimons, under section 174, and the other, of 
giving false evidence, under section 193 of the Indian PepaflCode. 

Both charges were tried together, and disposed of in one Judg- 
ment. ^ The Magistrate convicted the prisoner of bofli charges, 
and sentenced him, by one and the same order, for the fkst 
offence, to pay a fine^cff Rs. 20, or in default be simply im- 

prisc^d for one month, and for the second to be rigorously im- 

• • 

prisoned for one month. 

The prisoner appealed against both senteaces. The Sessions 
Judge held that the summons had never been served upon the 
accused, and therefore dismissed the conviction upon the charge 
of disobedience. He found, however, that one of the statements 

[Criminal] C. l. R., 40* 
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imputed to the prisoner was false, and upheld the conviction 
upon the charge under section 193. ' 

The question submitted to the High Court for its consideration 
was — whether having regard to section 273 of the Code of Cri- 
minal Procedure, the Sessions Judge had jurisdi'cfelon to entertain 
the appeal from ^he minor sentence. 


The following judgments were delivered by the Court {i) 


Mitter, y. Mitter, y. 

I am of opinion that the Sessions Judge had jurisdiction to 

. d ^ / i ' 

set aside the conviction and sentence passed npbn the prisoner in 
this case under section 174, Indian Penal Co'de. 

The prisoner in the Magistrate's Court was put upon his trial 
upon two charges at the same time. It is doubtful whether this 
course is in accordance with the .provisions of sections 452 anT 
453 of the Criminal Procedure Code. It is not necessary for us 
to^ express any opinion upon this question. But the prisoner 
having been charged with two separate offences in one trial, the 
amount of the wjiole punishment awarded for the* two offences 
must be regarded as one sentence, for the purpose of determining 
whether an appejl lies under section 273 or not. I am of opinion, 
therefore, that the order passed on appeal by the Sessions Judge 
in this case is not illegal. •• 

Brough. BrOUGHTON, 7. 

TON, y. 

I agree in thinking that, for the purpose of determining whether 
an apfieal lies under these circumstances, the whole punishment 
must,be*regarded as one, and that the pourse taken by the Judge 
is legal. 


(i) Mitter and Broughton, yy. 
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[criminal reference.] 

THE EMPRESS 

. AND 

• • 

TOYLUKHO NATH CHOWDHRY AND OTHERS 

« 

Indian Penal Code^ section io8f^exJ}ls» 2 and 4 ^Theft-^Removal of goods with 
* ^Owner's Permiision-^ Abetment. 

• The owrters of certain goods having been informed by a servant in their 
employ of a proposal made to him by the accused thit he should join him 
•in removing and converting such goods to their own use, allowed the, accused 
so to remove the goods: In the act ol removal, the accused was arrested and 
charged with theft, and with having abetted the commission’ of the offence of 
Aeft. 

Held that no theft had been committed, the goods having been removed with 
the knowledge of the owners, • 

Held further, that the accused was guilty of abetment, although the technical 
offence of theft had not been committed. 

Reference #to the High Court under section 240 of the 
Presidency Magistrates Act. * 

* The follpwing are the terms of the Reference 

“The above defendants were charged, und^jr section *3^0 of the Indian 
Penal Code, with stealing some iron and brass screws* from the godowns of 
Messrs*. Mackinnon, Mackenzie, & Co., at Fairlie Place, The following facts 
were proved in the ‘case: ^Messrs. Mackinnon, Mackenzie, & Co. ^"^ere in 

the habit of selling hardware by public auction through the > ^ency of 

Messrs, Mackenzie, L^all, & Cb. For the purpose of these sales, a Sircar 
used to come from the Exchange to the godown, lot the goeds, and* take 
away s£fmples, upon which the auctions were held ; after the sales, the same 
Sircar came ’ with the purchaser, and made delivery of the goods ; the Tast 
sale took place on the i6th*of August; on the 19th, the first defendant came 
to some goods; and then askefl the godown -keeper^ Mr, Cummins, 

to allow him to take out more goods than what were actually mentioned in 

the catalogue of sale, the profits to be divided among them in the propor- 

tion of 6 to 10, Cummins mentioned this to Mr. Moncreiff, who represented 
the owners; and with his permission, he assented to the first defendant's 
proposal; the plan was finally matured at Cummins' house on the 24th 6f 
August; on the 4th of September, the first defendant came accompanied 


1878- 

Nov. i2th. 



526 


HIGH COURT. [VOU III. 


1878 

Thr 

Empress 

V, 

Toylukho 

Nath 

Chowdhry. 

Judgment , 


by the 2nd and 3rd defendants who were purchasers, and pursuant to the 
agreement between the first defendant and Cummins, goods in excess of 
those mentioned in the catalogue were removed; but the police ,who had 
been communicated with were^on the , watch, and immediately arrested the 
defendants. It was also proved that it was a frequent practice in the trade 
for the purchasers to take excess goods by giving a receipt to Mackenzie, 
Lyairs Baboo (in, this case the first defendant), who on his part gave a 
receipt to Mackinnon, Mkekenzie, & Co.; and that the purchaser had no con- 
oenv whatever with the sellers’ firm. Thei'e being absolutely no legal evi- 
dence of guilty knowledge as against the purchaser defendants. I have dis- 
charged them. With reference to the filst’ defendant, I haye held that, 
inasmuch as he removed the articles with the express or implied consent of 
the owners, his act did not ‘amount to theft (explanation 5^ to'' section 3y8 

t * 

of the Indian Penal Code; Reg. vs. Dolan, 6 Cox, C. C. 449; Reg. vs. 
Hancock, Law Times, July 27th, 1878), I have held further that the^ fir^f 
defendant is liable to a conviction un^cr section 1 16, as explanation 4 to 
section loS appeared to me to show that, though the offence of theft might 
not have been committed, yet as the accused instigated Cummins to abet 
him in the commission of the theft, he is guilty under the section referred to. 

however, I entertain some doubts, 1 solicit the opinion of the ^High 
Court on both these points, vis.: (i) Whether, in view of the fact that the 
goods were removed with the consent of the owners, the act of the defendant 
amounts to thSft; aftd (2) whether the defendant, under thU circumstances, 
is liable to a conviction under section 116. I have passed judgment subject 
to the decision of. this Honorable Court, but have reserved sentence for a 
fortnight, I have remanded the prisoner to custody, subject to any order 
the Honorable Court may be pleased to mdke with reference to bail.J’ * 


Bell for the J^osecution. ^ 

The following judgments were delivered by th\i High Court (i) : 

jAcwN.y. Jackson, y..— 

It appears to me that, under explanation 4 of the io8th 
section of the Indian Penal Code, the abetment of an 
abetment 't)elng an offence, and the prisoner* having instigated 
Cmnmins to^ do that which, if committed, would have been 
an offence he has himself thereby ‘ committed an offence, 

and, inasmucfi as by explanation 2, to constitute the offence 
of abetment it is not necessary that the act abetted should 
be committed, therefore the circumstance that, owing to the pro- 
perty being removed with the knowledge of the owner, ‘’the 
technical offence of theft had not been committed, do«s not save 
(i) Jackson and White, ff . 
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the prisoner from the consequence of thje abetment which he has 
been guilty of, and, therefore, he has been properly convicted. The 
prison^er will be brought up before the Magistrate for s-ontence. 

White, y.;— * * * 

I agree in fhinking that, ^upon the facts found by the Magis- 
trate, the prisoner may be properly convicted of the offence of 
abetting^an offence. 


[CRIMINAL REVI^ONAL JURISDICTION.] 

THE EMPRESS ! 

. ^ AND 

KHODAI SINGH .... * f . . . 

Indian Penal Code^ section ig^^^ln^risopiment^ Sentence oJ-^Criminal Procedure 
Code, section 297 , clause 6 , 

’ Under section 193 of the Indian Penal Code, it is obligatory upon the ^ourt, 
in every case of conviction under that section, to pass some sentence of imprison- 
ment. , 

One Khodai Singh was charged before the Sessions Judge of 
^ Tifhopt \^ith giving false evidence in a judicial proceeding, and 
found guMty under section 193 of the Indian Penal Code. The 
Judge sentenced him to pay a fine of Rs. 100, .or in default to be 
rigorously imprisoned for one month. The base now came before 
the High Court in its Revisional Jurisdiction, 

The following judgments were delivered by Mie High 
Court (i):— • • • • 

MARKBY, y. * 

. 

Section 193 seenjs to make it imperative «pon the Court 
t9,.*pass some sentence of ^imprisonment in every » case of 
conviction under that section. • This omission might be cured 
but not without giving notice to the prisoner, and, as he has 
suffered no injury, and the Crown does nbt- complain, 1 do not 
think it necessary that we should interfere. 
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July 2(jth, 


Markby, J, 


(1) Jackson, Markby, and Prinsbp, JJ. 
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Prinsep, y, .*■ 

In my opinion we must * ** smrwiV* what is undoubtedly 
an illegal * sentence, ancf '*pass a sentence in accordance 
with law'^ (see section 397, clause VL, Code of Criminal 
Procedure). ^ ^ 

This matter has ^'come to the knowledge” of the High 
Court on tperusal of 'the Sessions statements of the^ District 
of Tirhoot. The Sessions Judge has sentenced a convict to fine 
only, on conviction of intentionally givjng false evidence (section 
*193, Penal Code), where the law {Provides imprisonment and fine, 
not or fine, as a punishment for that offence.^ •It seenfis to me* 
that we cannot allow this illegal sentence to stand. It may, in 
the present instance, amount to a^ mere matter of form, as the'" 
Sessions Judge has recorded that the offence committed is not a 
serious one; but, as a matter of principle, I think that a proper . 
sentence must be passed, and that w6 cannot pass over this error. 


^The convict should be called upon to show cause why the sen- 
tence passed on him by the Sessions Judge of Tirhoot should 
not be set aside, and a proper sentence passed in eaccordance 
with law. 


Jackson, y. JACKSON, y. 

The papers of this case were laid before me on the 2t|th July. « 

« 

Khodai was convicted before the Sessions Court of Tirhoot 
of an offence under section *193, Indian Penal Code, and sentenced 
to pay a fine of Rs. 100, or, in default, to be rigorously imprison- 
ed for one month. 

The* Code (section 193) directs that a person guilty of such 
offence shall be punished with imprisonment 

• The'scheduIS attached Uad/e* to fine;” .and 

to the Code of Criminal thus it is clear that the sentence, of ira- 
Procedure is, perhaps, mis- . , j i.i ^ / 

leading, as it does not pre- prisonment is obligatory, and that 01 

«rve this distinction. fine, discretional.* 

We must, I think, assume that* the Legislature has deliberately 
(in my opinion, most wisely) determined that every person, who 
is convicted of giving* false evidence, should be marked with the 
stigma of imprisonment, and it is the duty of the. .Courts to 
carry out that inteation. 
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In the present instance, the accused -had given false evidence 
in a judicial proceeding, and’the, Judge who convicted him says: 

** The ’false statement in question, I judge under the surround- 
ing circumstances, was made ftitentiomally and deliberately, and 
it certainly ha^,a material bearing on the result of the trial for 
theft, compelling the Joint Magistrate to acquit the defendants 

charged with that offence” ’ • 

^ • • 

The Sessions Judge*then continues, unaccountably as it seems 

to me: ** Taking everything into consideration, I am not in-^ 

dined to pass a heavy sentenc^,” and be proceeds to pass that 

•which is lintler censideration. • 

• 

I am of opinion that the irregularity is one which this Court 
^i^bound as a Court of Revision to correct ; and if the proper 
sentences of imprisonment had appeared to 'be' a nominal one, 

* I should not have thought it nf^cessary to give notice, as the Code 

* of Criminal Procedure expressly takes away the right of being 
heard, and the law is too clear to admit of , argument ; but as I 
am not satisfied that the imprisonment ought to be nominal, I 
agree with^my brother Prinsep, that notice should be given to 
Khodai Singh to show cause why the Court should not proceed 
to pass on hiih such sentence of imprisonment as it deems 

^proper. 
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[CRIMINAL JURISDICTION.] 

RAJAH KUMUD NARAIN BHOOP . Petitioner; 

AND 

MOHIM CHUNDER and others Opposite Parties. 

Notice— Criminal Procedure Code, section 530— Jurisdiction— Intervenor. 

Notice under section 530 of the Code of "Criminal Procedure is a specific notice 
to the individuals interested in theUispute in consequence of which the proceedings 
have arisen, and is not a general citation to the public. 

There is no provision in that Code by which an intervenor can come in a^d 
claim possession of the property which is already the subject of proceedings under 
section 530 in connection with a dispute between other persons, unless the Magis- 
trate shall be satisfied of the existence of a dispute between such intervenor and 
some one else likely to give rise to a breach of the peace, and have recorded a 
fresht preliminary proceeding to that eftect. ^ 

C/RIMINAL MOTION to set aside an order pas?ed by the 
Extra Assistant Commissioner of Goalpara, 

Baboo Hem Chunder Banerjee ind Baboo Isshur Chunder 
Chuckerbutty for Petitioner. 

I 

Baboo Gooroo "Dass Banerjee and Baboo Umakally Mookerjee 
for Opposite Parties. 

Thi« facts are sufficiently set forth i/i the following judg- 
ment of tlfe'High Court (i), which was delivered by— 

Ainslie, J, ?— 

On the 23rd February 1878, the Extra Assistant Commis- 
sioner of Goalpara, from proceedings beforl him, was led to^the 
belief that there was a likelihood of a breach of the peace in 
consequence of a dispute about certain lands between Rajah Kumud 
Narain Bhoop on j^rre side and Puddo Kishore Burna on (he 
other side. He consequently directed that proceedings should be 

(i) Ainslie and Broughton, yy. 
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held under se<ition 530 of the Criminal Procedure Code, and 
recording a proceeding reciting the .existence of this dispute, he 
caused notice to be given to the parties above-named. 

These persons in the end came to ah ^amicable settlement of 
their dispute ; but,* m the meantime, shortly before this settlement 
was effected, another party, Gopi Nath ChuckerbuUy, came in on 
9th May, and put forward a claim to the possession of a ' portion 
of the land covered by the Magistrate’s notice. 


1878 

Rajah 
Kuuud Na- 

RAIN BHOOP 
9 . 

Mohim 

Chundbr* 

yudgm^tfi, 

Ainslii, 


Eventuajly an order was 'made by the Magistrate on 24th June, 
declaring Gopi Nath to be the party in possession. 

• The Rajah has applied to this .Court to quash this order, as 
made without jurisdiction, and the only question we have to 
consTder is this one of jurisdiction.* 

In many cases it has been held that a proceeding, such as is 
required by section 530, is a necer^sary preliminary, and Mr. Justice 
Norman in the case of Kashi Kishore Roy vs. Tarini Kant Lahort 
(3 B.* L, R., Cr. 76) points out that one object of this is to 
prevent a Magistrate from rashly interfering with questions of 
possession whith should ordinarily be decided by *the Civil Courts, 
except in cases where a breach of the peace is apprehended, and 
where it is necessary, for the preservation of public order, that 
stops be taken in the Criminal Court. 

' The powdr given to a Magistrate to make a binding declaration 
as to the possession of property is an exceptional one, and is con- 
ferred in a chaptei* (XL.) forming a portion of part XI. of the 
Code, which is entitled “ Preventive Jurisdiction of Magistrates,” 
Section 530 limits the exdrcise of this power to cases in Vhich 
the Magistrate is ssjtisfied that a dispute likely to induce a breach 
of the peace exists, And it is this likelihood, the consequent 
necessity for immediate action, which alone warrants action by 
the Magistrate under Chapter XL., and the Magistrate is obliged 
to certify the grounds on which he believes in the existence 'of a 
likelihood of a breach of the peace by recording * them in a 
proceeding. The practice, under section 318 of the Code of 1861, 
and 530 of the Criminal Procedure Code, has, as* we believe, been 
uniformly to issue notice to certain parties indicated in the infor- 
mation on which the Magistrate's action is based. The law does 
[Criminal.] C. L. R., 41. 
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riot provide for a public notice or proclamation calling upon all 
Rajah parties concerned to attend the Magistrate’s Court. It is true 

Su»)1bhoop words, shall call upon all parties concerned in such 

V. dispute,” no particular mode of giving notice is expressly pre- 
Chwhbb^ scribed, but nevertheless we are of opinion that the language of the 
section indicates that the notice shall be to known individuals. The 
Magistrate must be satisfied that there is a dispute serious enough 
y. likely to lead to a breach of the peace. Although the 

explanation in no way restricts him in reference to the character 
of the information upon which he proposes tto take action, yet it 
is obvious that the inforqiation must at least indicate ^the disput- 
ing parties. If the Magistrate is unable to point to any one or 
more persons on one side as said to be engaged in a dispute with 
one or more persons on the other, it is difficult to understand how 
he can reasonably declare himself satisfied of the existence of a 
dispute, and it is only when satisfied of the existence of a dispute 
that he is to call upon all parties concerned in such dispute. This 
clearly shows that the call is addressed to individuals and not to 
the public. 

Baboo Gooroo Dass Banerjee relied upon the wofds “ shall call 
Upon all persons concerned” as showing that the law contem- 
plated something in the way of a general citation, and supported 
this view by referring to the last words of the sectiony forbidding 
all disturbance of possession until such time,” but in the absence 
of any specific declaration that the procedure is to be by a public 
citation, we think that the latter words can only oe taken as apply- 
ing to the parties of whose dispute the Magistrate has knowledge. 

"I hi^view is confirmed by the language of section 531: ** If 
such Magistrate decides that neither of the parties is in possession 
or fs unai:le,” &c. Had it been intended that the declaration should 
operate as universally binding, the words would have been ^‘that 
rio party is* in possession.” The section, as it stands, shows 
that ‘the Magistrate’s order is. to be directed to those persons 
actually befofe him (or who, having been called upon, have failed 
to appear). 

In this view of the law it seems to us that the proceedings 
taken after the compromise were not properly taken. There is no 
provision in the Criminal Procedure Code for allowing an ‘Mntcr^ 
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venor ” to come in the middle of proceedings held by a Magistrate 
under section 530. As to such Aird party, the Magistrate has, 
ex hypothesi^^ no information of any dispute likely td lead to a 
breach of the peace between him And any one else, and, therefore, 
the only groun4 .upon which he can enter upon an inquiry as 
to the possession of such third phrty at the date of the commence- 
ment of the pending proceedings is wanting. As to any thing 
of later dafe, he may take^such steps in a separate proceeding as 

circumstances call for and the law allows. 

• • , 

The order of thfi Extra Assistant Commissioner, made on the 
24th June 1878, in favour of Gopi Nath Chuckerbutty, is set aside, 
and the whole proceedings as*regards him are quashed. As 
rcgjirds the original parties before the Magistrate, no order is 
requisite, inasmuch as the dispute between them \s at an end. 
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[CRIMINAL MOTION,] 

y«K«<. In re fata IYAH khan PCTITIONER. 

No. 9 of 1879 Procedure Code, section 471— Caj« estclvsivcHy triable by Sessions Courts 

Indian Penal Cdde, section 

It is only in cases exclusively triable by a Court of Sfcssion, that such Court 
has power to commit, or hold to bail and try an accused person charged with the 
offences mentioned in sections 467, 468, and 469 of the Code of Criminal Proce^re.* 

The words “commit the case itself,” occurring in section 471, do not empower a 
Court of Session to commit to itself a person charged with giving false evidence 
before it, under section 193 of the Indian Pe^’al Code, 

T 

A HE facts of this case are set out in the following judgment of 
the High Court (i) 

... ^ 

In this case the Sessions Judge of Burdwan has committed 

the petitioner before us to take his trial before the Court of 
Session on a charge of having given false evidence in a stage 
of a judicial proceeding, viz,, a trial held in tHe Court 5 f 
Session, under section 193 of the Indian Penal Code. The 
Sessions Judge h^s himself held the preliminary inquiry, and 
committed the case to the Court of Session. , , 

W^e are asked to set aside this commitment' as made in con- 
traventbn of the provisions of the Code of Crjminal Procedure. 
The Sessions Judge, in the explanation which he has submitted, 
states that, in his opinion, section 471 empowers him to commit 
this case, and^ that that power is not limited or restricted by the 
provisions of the following section 47». We think that the 
learned Judge^ has taken an erfoneous view of the law, 30*3 that 
the interpretation he would put upon these sections cannot be 
supported. The offence with which Fata lyah Khan is charged 
is admittedly not one that is triable by the Court of Session 


(I) Bisch and Mims, JJ. 
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exclusively. It is only in cases exclusively triable by the Court *879 
of Session that the Judge is empowered to commit or hold to inre 
bail a*nd try an accused person charged with the offences 
mentioned in sections 467, 46^, and. 469. In cases of a light 
nature, which are not triable by the Court of Session exclu- 
sively, all that the Judge is empowered to do is to send the case 
for inquiry to any Magistrate having power to try pr commit 
for triaP the accused person under section 471. The words 
** commit the case itself,” occurring in section 471, do not mean 
that the *Court of* Session mny commit the case to itself, as 
the Judgp •would interpret. If the,*setion would bear this 
•interpretation, it Would be opposed to the distinct provisions of 
section 231, which restricts and limits the action of the Court of 
Session as a Court of Original Criminal Jurisdiction, save and 
except in the cases provided for by sections 435* an*d 472. 

• We are of opinion that th*t? procedure adopted by the Sessions 
Judge in this case is not warranted by law, and we, therefore, 
quash the commitment to the Court of Session, and direct the 
Sessions Judge to send the case for inquiry to the Magistrate, 
who will deal with it as he thinks fit. 


END VOL. III. 
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MaSlW Matper of BIYOGI BH/^GUT . . . Appellant, 

No. 146 of Dismissal 0/ Complaint^Prosecution under section 211 of Penal Code (Act 
*^ 79 - XLV, of i 8 &o)-^Rigkt of Complamant to be examined, ' 

A charge of burglary and theft having been preferred against two persons, 

' the Magistrate before whom the charge was laid, after cotnparing thfe petition of 
complaint with the papers subnytted to him by the police, who^had made an 
inquiry and reported the charge to be false, directed, without having taken the 
examination of the complainant, that the case should be struck out, and that pro- 
ceedings .should be instituted against the ^complainant under section 182 of tii6 
Indian Penal Code. Proceedings were accordingly taken, and the complainant 
was ultimately tried and found guilty of an offence under section 21 1. 

Held, on appeal, that the proceedings*^ had been irregular and should be’ 
quashed ; that the Magistrate should be directed to re-open the inquiry into the 
charge of burglary and theft, hrst examining the complainant ; and that, if after 
such examination he should be of opinion that the charge was false, the appellant 
might be proceeded against under section 211 of the Penal Code, # 

T 

HE facts are sufficiently set forth in the following judgments, 
which were delivered by the Court (i) : — » * . , 

Baboo Pran Nath Pundit, for Petitioner. 

• » • 

Jackson, J, JaCKSON, 5^. 

The appellant before us preferred a charge of theff and house- 
breaking at a police-station against two persons named Limgut 
and Bal^Gobind. The police-officer in charge* of the thannah 
made, his ij^quiry, and reported to the Magistrate that the case 
was fal§e. But the complainant was not satisfied, and* some* time 
after appeared tbef ore the Magistrate and requested that a further 
inquiry. might be made. Upon that the Migistrate desired ^that 
the petition should be laid before# him along with the papers in 
the police inquiry. Later on, having compared the papers in 
question with the *petition, he directed that the case should be 
struck off, and that proceedings should be taken against the com- 


(1) Jackson and McDoneu, ff , 
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plainant Biyogi Bhagut, firstly^ under section 182 of the Indian 
Penal Cpde. 

Proceedings were accordingly taken, and ultimately he was com- 
mitted for trial and was convicted by therSessions Judge, differing 
from the assessors, of an offence under section 21 1, and for this 
offence imprisoned for five years — a very severe sentence no doubt. 

The objection has been taken before uo for the first time on 
appeal that these proceedings are bad in law, because the Magis- 
trate, having the appellant\s complaint before him, dismissed it 
without taking down his ex?mination in writing and making 
inquiry intq it, and it is contended t|iat, unless such inquiry had 
• been made and terminated formally in favour of the accused per- 
son, no proceedings under section 211 could be taken. 

There are, I admit, several reported cases in which various 
learned judges of this Court have expressed opinions more or 
, less in agreement with this h)ntention. I myself do not concur 
in all these opinions, and as to some of them I am precluded by 
thd terms in which they are expressed from attaching very great 
weight to them, because in some of these cases the opinion is not 
expressed Vtry decidedly, and in others the decision -h^s been givea 
with reference to the particular facts of the case before the Court. 

It appears to, me that, so far as the positive* provisions of the 
.Code ^f Criminal Procedure go, the complainant, pn appearing 
before the^Magistrate, is entitled to demand that his examination 
should be tak^n and reduced into writing, fent I conceive that 
the Magistrate, •having examined the complainant, is authorized 
by section I46^ if he sees cause to distrust the truth of the 
complaint, to “ postpone the issuing of process or conjpfliing the 
attendance of 1?he person complained against, and to* dhrect a 
previous inquiry.or investigation to be made into J»he tfuth of 
the *compUint and if, as the result of such previous inquiry, it 
appears to the Magistrate that there is no sufficient ground for 
proceeding, he may dismiss the .complaint, and thereupon, so far 
as the complainant is concerned, •the complaint is absolutely at an 
end, and, I should say, thereupon proceedings, under section 182 
and section 21 1, may be directed or sanctionbck I am aware of no 
warrant for laying it down that in such a case, before sanctioning 
proceedings under section 21 1, the Magistrate is bound to hear 
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witnesses in support of* the accusation, in order to ascertain 

Inre whether the complaint is true . or • unfounded. The appellant 

BttAcuT. before us, therefore, is, in my view, borne out in saying that the 

Magistrate ought to have first examined him, and so far there has 

~ been a formal defect in the proceedings. Now, tlve.way in which 

Jackson, y# ^ defect may be made use of ht the trial, on behalf of the 

accused, istby alleging* that he has been prejudiced by it. No 

such allegation appears to have been made jt the trial, and it has 

been, for the first time, brought before us on appeal, I myself 

should not be very much inclined to»give weight <0 this objection ; 

but my brother McDoNELb thinks it worth something, .and the 

opinion is borne out by the ruling^ to which. T have alluded. Of ’ 

course if, as the result of further proceedings, the prisoner find^s^ 

himself in a worse position than he is now in, and if he should 
, « 

choose to add to the offence of making a false complaint that of 
giving false evidence on oath, it is entirely at his option to do so, • 
Therefore, in deference to the opinion of my learned brother and, 
in some degree, to the rulings that I have mentioned, I think ‘it 
right to quash the proceedings in this trial, and direct that the 
Magistrate should re-open the inquiry into the chai|[e of theft 
and burglary, first examining the complainant. ^Then if, upon 
further inquiry and after examining the complainant, the Magis- 
trate sees no .reason to proceed in the matter of the complaint, » 
or if, after full inquiry, the falsehood of the charge ‘is clearly 
made out, the appellant will -be open to proceedings against him 
under section 211 as before, or under any other* section of the 
Code which may apply ; and it appears to me .the Magistrate 
should Afquire him to give recognizance to* attend and prosecute 
the charge* of theft and burglary, 

McDonki.l, 5V McDofiELL,*^- •* — 

I cohsider that the accused was materially prejudiced by the 
way in which tfie proceedings were conducted. The Magistrate, 
before he took proceedings under section 211, I. P, C., should have 
taken down the ‘examination of tlie complainant in writing, and 
should have made inquiry into it; and I am of opinion that the 
Magistrate would haVe used a wise discretion if he had examined 
the witnesses named by the complainant before instituting pro* 
Cthedings against him, 
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THE EMPRESS* • 

* AND • * , 

MUNNOO PANIOLI . . • *. 

Code of Criminal Procedure / Aci of i8']2), sections 122 and 346^Confession un^ 
attested'inadmissibh — Secondary evidence to prove unattesisd confession, 

A prisoned charged with murder confessed his guilt before the Magis- 
trate, who recorded tlie, confession 'under section 122 of the Code of 
Criminal Procedure, but omitted to append to the record the proper cer- 
tiBcate, or obtain the attestation of Mie accused by his signature or mark, 
as required by section 346. The prisoner was finally ^committed to the 

Sessions for trial. Held that the omissions could not be rectified 

iny authority contained in tfie last clause of section 346 by taking 

the evidence of the recording officer that the prisoner duly made the 

statement recorded, and that the confession , was not admissible in 

evidence. . 


FeJt. tgih. 

No* S3 of 
1879. 


Peg, vs. Ratan, 10 Bom. H, C. R. 166, followed. • 


Reference under section 263 of the Code\)f Criminal Pro- 
oedute by the Officiating Sessions Judge of Patna. 

The circumstances out of which this reference arose were these 

t 

The prisoner was arrested on the r6th November 1878 on a 
charge of murder, ^and early on the following morning taken by 
the police belore, the Deputy Magistrate, who at the time hap- 
pened to be outside the division under his charge. There the 
prisoner made a Tull confession, and this confession the Magis- 
trate recorded, attaching to the record the certificate recfliired 
by section 122 of the Criminal Procedure Code, The confession 
was not attested by the mark or signature of *the prisoner. 
On his return to his own district the Magistrate took up the case, 
and, having conducted the preRminary inquiry, ‘examined the 
prisoner according to the provisions laid down by section 346. 

At this examination, which took place on th*e Soth, the prisoner, 
in answer to a question, again stated be was guilty of the offence 
charged. This statement having been duly recorded, the Magis- 
|.Criminal.] C. L. R., 42. 
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trate thereto appended the necessary certificate under section 346, 
the prisoner himself attesting the certificate. The result was that 
the accused was finally committed to the Court of Session, 

When the case came on for trial, the Sessions Judge saw no 
reason to suppose that the confession made on the 17th Novem- 

f 

her was otherwise than truly and voluntarily made, and upon that 
confession considered that the accused ought to be found guilty of 
the murder charged, two of the five jurors agreeing with him. 
At the trial, however, it was objoefed, on the authority of the 
case of Bai Raian^ reported in 10 Bom. H, C. j66, that 
this confession was defective as not having the proper certificate, 
and in not being signed or attested by the mark of the prisoner.- 
Having a doubt as to whether the case cited should be followed, 
and being of opinion that if it were taken as an authority in the 
matter the prisoner must be ac'piittcd, the Judge referred th^ 
matter to the High Court. 


The terms of the reference were as follow : — 


The prisoner rfiade a full confession before the Dtplity Magistrate, 
Mr, J, White, and it seems to me that th.re is not the slightest reason for 
supposing that the, confession was otherwise than truly and voluntarily made. 
Two of the jurors concurred with me, and gave a very good reason for their 
opinion. Three of the jurors acquitted the prisoner, but th^ reason given 
by them for so doing is purely conjectural, I cannot account for their ver- 
dict, except by the svppositidn that they were averse to finding the prisoner 
guilty of a crime the punishment for which is death, for^ there were r.o 
extenuating circumstances of any kird. 

It is opiy fair to the prisoner to mention that liis counsel raised an important 
legaf objection, which is undoubtedly supported by a (keision of the Bombay 
Higk CourN This Court overruled the objection, on the ground stated in 
page 2 of the Sessions Record. It was of opinion that sec'ions 346 “and 122 
should be read together, and that secondary evidence was admissible under 
section 346 to cure undoubted irregularities fn, the manner in which the 
‘ confession was recorded. Prisoner did not affix his mark ; the confession, 
though detailed, was not recorded in* the vernacular; and there was no, certi- 
ficate under section 346, bit only und^r s ction 122. It is cleir, if the ruling 
joH the Bombay High * Court is to be followed, secondary evidence was not 
admissible, and prisoner is entitled to an acquittal. 

, Tb® prisoner has been remanded to jail, pending the receipt 'of final orders 
fimm the Higfi Court. 



VOLilV.I CRIMINAL REFERENCE. ^3$ 

There was, besides the evidejicc alrea*dy mentioned, consider- 
able circumstantial evidence against the^ accused; 

O'Kinealy^ for the Prosecution. . , 

Baboo Antarendfo Nath Chat ter jee^ for the Accused. 

• • 

The following judgments were delivered by, the High Court 

* 

Morris, J. * 

The confession* made by prisoner on the 17th November 
1878 must^ Ithink, be treated as a coniession recorded under the 
provisions of sectioli^i22 of the Criminal Procedure Code. The 
prisoner was arrested by the police on the afternoon of the i6th, 
and carried early the next raormng before the Deputy Magistrate, 
Mr. White, who was then at a place, Bankipore, outside the 
limits of the division of wltich he had charge. Mr. White 
recorded the prisoner's confcbsion and attached to it the certificate 
required by section 122. It is clear from, this that Mr. White 
considered himself to be acting under the terms of that section. 
Subsequently' Mr. White returned to Barrh, w.ithin* the limits of 
his own divispon, and, having power to do so, took up the case 
against the prisoner, conducted the preliminary inquiry, examined 
tjie 4)rijon<y: as prescribed by section 346, and fina^lly, on the 
same date, the 20th November, committed him for trial before the 
Court of Session. 

The confessbn after 17th November is undoubtedly defective) 
inasmuch as*it does not bear the proper certificate, and it is not 
signed or attested by thft mark of the prisoner. In these fCspects 
the confession was not taken in the manner provided in section 
346, as prescribed Jpy section 122. The question, there?«re, arrises, 
whether these omissions can be rectified under the authority con- 
tained in ’the last clause of section 346 by taking* the evidence 
of the recording officer that the jKisoner duly made the statement 
recorded, As at present advised* I think I ought? to follow the 
ruling of the Full Bench of the Bombay Court on this point as 
given in the case of Bat Ratan^ 10 Bom. H. C. R.»i66, and hold that 
the imperfect record of the confession taken under the terms of 
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section 122 cannot be repaired by; secondary evidence. The special 
Tun and express provision made to meet the case of an imperfect record 
examination of a prisoner in the course of a preliminary 
inquiry cannot, in my opinion, be made applicable to the case of 
■I-**-*- an imperfect record of a confession made before tany Magistrate 
' whilst the prisoner is still in the hands of the police, simply be- 
Morris y, cause such confession has to be taken in the manner provid* 
ed in section 346. In this view, therefor^^, the confession of the 
17th November is not admissible in , eyidtjnee, and must be ex- 
cluded from consideration, altogethfer. 

It remains to consider whether, setting this' confesl^ion aside, 
there is sufficient evidence on the record to' convict the prisoner. 
There rs no doubt that on the 20thr November, that is, on the fifth,, 
day after the murder, the prisoner being charged with the murder 
of the woman Bajya, and asked whether he was guilty or not, 
answered that he was guilty. This examination of his was duly 
recorded by the committing Magistrate in accordance with the 
provisions of section 346, and the committing Magistrate, who 
was examined by the Court of Session, has stated on oath that the 
prisoner was fully aware of the import of his answer. This 
admission of guilt, in regard to the voluntariness of which there 
can be no doubt, tor the evidence of Mr. White and all the circum- 
stances of £he case show that no pressure was exercised, is alone 
sufficient to justity a conviction. But, independently, there is 
evidence of a reliable character to prove that the prisoner, who 
was one of the lovers of the woman Bajya, was.jealoivs of hex and 
quarrej^ed with her, and was the last j)erson who was seen in her 
company.* Two witnesses saw him with Bajya on the evening 
of the 15th November, walking in the 'direction of the garden in 
which she^'as found the next day lying murdeVed. One of these 
witnesses testified to the prisoner wearing a cap at the time, and a 
cap similar to the one worn by the priUj^ner was found stained 
with blood close to the body "of the murdered woman. •!£ is 
not proved that this particular cap is the prisoners property; 
but this item of ^evidence is important as showing that the 
murderer was in all probability one of a cap-w’earing cl^ss. 
'Then when we add to this that the prisoner, so far ^ from 
denying that he was in the company of Bajya on the evening 
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of the r5th, or explaining t^e circumstances under which 
he parted with her, frankly admits five days after before the 
Magistrate that he is guilty of the murder, there can, I think, be no 
reasonable doubt in the matter. I, the’relore, concur in the view 
taken by the Sessions Judge, and convict the prisoner. 

There ar«e no mitigating circumstances apparent in the case. 
On the contrary, the murder was a cold-blaoded and Setermined 
one, and I, therefore, thifik that sentence of death should be pass- 
ed on the prisoner. .We? accordingly direct that the prisoner be 
hanged by the neck till he be dead. 

•White, 7. 

^ I am of the same opinion. I agree that the statement made by 
the prisoner on the 17th November, and which is alleged to 

amount to a confession, is inadmissible in evidence. It was clear- 

• 

Jy taken under 122nd sectioff of the Criminal Procedure Code* 
The prisoner was brought before Mr. White simply for the pur- 
pose of having his alleged confession recorded, and there are no 
grounds for saying that, when Mr. White took down the prisoner's 
statement, Ife was examining the prisoner in the eburse of a pre- 
liminary inquiry, ^or that he intended to do so. The circumstance 
that Mr. White was also the committing Magistrate furnishes no 
reason in n»y opinion why, upon Mr. Whitens proceedings on the 
17th of November, a construction should be put which is con- 
tradicted by the facts. The alleged confession of the 17th 
November js defective for the reasons stated by my brother 
Morris, and uppn the authority of the case in 10 Bom. H. C. R. 
166 the defects cannot be remedied by examining Mr. WhiteT 

We are not at liberty,* therefore, to look at the alleged confes- 
sion of the 17th 'of November. It appears to me, hof^ever* that, 
independently and irrespective of it, there is no reasonable doubt 
upon the evidence th^tr the prisoner is guilty of t&e offence with 
which he is charged. On the 20th November, after the witnesses 
for the prosecution had been examined, and before the committal 
of the prisoner, the charge was read over to him by Mr. White. 
It stated in detail the name of the murdered "person, the date of 
the murder, and the mode in which the murder was supposed to 
have been perpetrated, and the prisoner, in answer to the question 
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whether he was guilty bf the offence, replied that h^ was guilty, 
of the offence. To this statenieuL' the Magistrate appends th,^ 
necessary certificate under section 346 ; and the prisoner h'as also 
put his attestation, thereby signifying his assent to the correct- 
ness of the statement. , ,, 

A further question was put to the prisoner, “ whether he intend- 
ed to call^ny witnesses to prove his innocence/' and he answered 
that he had some witnesses, and named twd. It is objected that this 
further question and answer must be, considered as modifying bis 
previous reply. I am unable to see that they have that effect. 
The further question was *a formal one, and tha aiisWer showing 
an intention on the part of the prisoner to call witnesses is not 
inconsistent with the confession pf his guilt. His object n\J>y 
have been to prod^ice witnesse.^ for the purpose of mitigating the 
sentence which the Court might think lit to pass upon him, But,, 
^vhatever his object was, he called*’ no witnesses, either before he* 
was committed for trial, or when on his trial before the Sessions 
Judge. 

The prisoner having made the statement which he did on the 
20th of Noveinber, it remains to be considered whether the state- 
ment was niade voluntarily and without pressurt^, and whether it 
W^s a true staLemSnt. The evidence has been read to us in extenso, 
and there is no trace upon it of any pressure having b^en^’pufr 
upon the prisoner ,by any person in authority, or by any other 
person either befor^i or at'the time when the statement was made ; 
and the circumstances under which the statenumt Wii.s made are 
in favour of the conclusion that the statement is voluntary. Then, 
is the statement true? Looking at the evidence adduced by the 
prosecution, it appears to me that there can \)e no reasonable 
doubC on tnis point. The prisoner was proved* to have been in 
the company of the deceased late in the evening of .the night 
previous to the discovery of the murder* ^nd to have been the 
last person seen with her when »he was last seen alive. It i&also 
proved that he had a subsisting quarrel with the deceased ; that 
she had been originally in his keeping, but had ceased to be so 
about six months previous to the occurrence ; and that she had 
two other lovers whom she preferred to the prisoner ; that these 
makers were the subject of disputes between the prisoner and the 
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deceased, and that shortly before*the occurrence he had exhibited, 

in connection with them, angry fedings, towards her and jealousy. 

« 

I may also allude to another piece^of evidence, which is this — 
that the Magistrate, who took down the inadmissible statement on 
the 1 7th of November, deposes that, after he had done so, he was 
struck with tl>e apparent levity of the conduct erf the prisoner in 
the face .of the serious charge brought against him, and accord- 
ingly observed it to 1:he prisoner in the following way: “Do 
you know what you -haW •done ? It is a very serious business.”. 
To W'hich the prisoner replied, “ 1 know* what I have done; it is a 
matter ofTate or lakdir, 1 shalM^e hanged or transported.” 

It is true that fn this case three, out of a jury of five, have 
"?fequitted the prisoner, but tl^cy do so upon a ground which ap- 
pears to me to be without foundation when. the evidence is 

• examined. The ground is, ^that the confession of the prisoner 

* might have been suggested by the police. Now, upon that ground^ 
so/ar as it applies to the statement of the prisoner, which was 
made on the 17th, it is unnecessary to make any remark, as W'e 
have held ^hat statement to be inadmissible. But with regard 
to the confession of the 2olh, I think there is not the least rea- 
son for supporfng that it was suggested by the police. On the 
other hand, it is to be remembered that two of the jury are of a 
contrary opinion to the majority of their brethren, and that the 
presiding Judge agrees with those two. ^ 

On the whoje, it appears to me to be mad^ out beyond a reason- 
able doubt that tire prisoner is guilty of murdering the deceased, 

I also concur with .my brother Morris that w^e must upon 
the prisoner tl^e usual ^ sentence wdiich the law prescribes for 
murder. The evidence shows that the prisoner, under tlys influ- 
ence, of vindictive feelings against the deceased, decoyed her from 
her house about nightfall under pretence that she would be absent 
only for a short time,<ind that when he got her alone in a garden 
at some distance from her hous^, he murdered hej under circum- 
stances of great brutality. The medical evidence show^s that he 
must have been a strong man of a most •determined character, 
and have had a settled and inflexible purpose to destroy his victim. 
The doctor says that the deceased w'as a young woman of 25 
years of age and in the full vigour of womanhood, and that she 
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appears to have been throttled^ by the pressure of the hand ; and 
that, in order to produce death by that means and to overcome the 
struggles of the deceased, great force must have been used by the 
prisoner, and the throat ot the deceased must have been firmly and 
fiercely held for a long time. According to the Penal Code, we 
are bound in nxurder to pass the extreme sentence of the law, 
unless thefe are reasons why a lesser sentence should be passed, 
in which case the reasons must be recorded. It appears to me, on 
reading the evidence, that there are np extenuating circumstances 
in the present case which would justify us in reducing the 
punishment. - 
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ROHIMUDDIN and others . . Appellants. 

Indian Penal Codet Act XLV.^of 1860^ section joo, Except, $^Culpahle 
• Homieide-^Consent^ddisk of death taken hy. 


Where a.pe«son knowing that there is a likeliljDod of his being killed, deli- 
berately engages with othfirs in a fight with deadly weapons and is killed, he 
cannot be said to have “ taken the risk of death with his own consent ” within the 
mealiing of exception 5 of section 300 of tthe Indian Penal Code, and the •persons 
taking part in the fight are liable to be tried under section j 49, and 302 of that 
Code for murder. 

• Per Ainslie, y.— The 5th exceptiSti to section 300 of the Indian Penal Code 
applies to cases where a man consents to submit to the doing of some particular 
act, either knowing that it will certainly cause death, or that death will be likely 
to be the result. 


V-yRIMINAL APPEAL from a conviction by the Sessions Judge 
of Backergunge. , 

* The*facl^ are fully set forth in the following judgments of the 
Court (i):— 

• . • 

Ainslie, • 

• • 

The Judge and Assessors have concurred in finding the pri- 
soners guilty of culpable homicide not amounting to murdei^* com- 
mitted in the cours’e of a ricft, and they have been sentenced irader 
sectioi; 304 of the Itidian Penal Code, read with section 349- - 

Other .persons had been previously tried and convicted on 
account of the same matter. They were convicted of murder under 
section 302, read with section 149, .and the conviction and sentence 
were affirmed by this Court on the f2th November 187^. 

In the present trial the Officiating Judge has held that the case 
comes under the 5th exception of section 300 bf»the Penal Code. 
“ Culpable homicide is not murder when the person whose death 
(i) Aihsli? aid Broughton, JJ. 
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is caused, being above tlfe age of eighteen years, suffers death or 
takes the risk of death with his own 'consent/^ 

He says that one of a body of professional lathiyah^ armed 
with deadly weapons, is killed in a fight which these lathiyals have 
voluntarily entered into and provoked; his death /:annot be mur- 
der.^' And in a previous passage he* says: ‘*They were not obliged 
to fight for the defence of person or property, but they provoked 
the fight and entered upon it willingly and with pre-consent. 
They were professional lathiyals^ armed with spears, and their 
adversaries were also armed with spears. They were well aware 
of the risk they ran, and by their conduct showed that they took 
that risk willingly.” 

The facts are briefly these: That certain persons who mayjbe* 
called Lushker^s party, to which the prisoners belonged, went 
armed with spears and latties, to plough lands, claimed by one 
Abdool Ruheem Khondkar. The 'latter orathered men, and there 
was a disturbance and clods were thrown, but by the mediation 
of some bystanders a separation was effected. 

Lushker’s party began to withdraw, whereon Khondkar’s party 
taunted them,* and ’some violence was used towards orfe Hurri who 
was removing his plough. On this Lushker’s party returned ; some 
of Khondkar^s men prepared themselves for fighting, and a fight 
occurred, in which Assuruddeen, one of Khondkarls psrty, was 
killed by several spear wounds, and another man was wounded. 

The evidence shows t 4 iat these men made deliberate prepara- 
tions to meet the attack of Lushker's men, and that the case cannot 
come under exception 4th as a sudden fight^ in the heat of 
passio*n upon a sudden quarrel. 

The assailants, in the first instance; had gorfe out armed with 
deadly wffkpons, and at the later stage at which«the fight occurred, 
fightirfg was deliberately intended by both parties. 


I cannot concur in the view taken the Judge that, when 
persons of full age voluntarily engage in a fight with deadly 
weapons, they take the n.sk of death with their own consent ; and 
that as a consequence culpable homicide occurring in such a 
fight is not murder. 

If this view is correct, the 4th exception would be superfluous. 
If culpable homicide in a premeditated fight with deadly weapons 
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is not murder, i fortiori unpremeditated culpable homicide ir879 
in a sudden fight in the heat*of *passion upon a sudden quarrel Empress 
would’not be murder. It seems to me that the 4{h exception 
clearly indicates that culpable hcTmicidcin a fight is murder, un- ~- 
less it is unpcepieditated, and the fight is such as is therein de- 
scribed, sudden, in the heat of passion, and on a sudden quarrel. A A**'**'^*^’ 
fight is not, a palliating circumstance; only an unpremedi- 

tated figlit can be suqji. ‘Where persons engage in a fight under 
circumstances which warrant the inference that culpable hdmicide 
is premeditated, they arc responsible for the consequences to their* 
full extei^t. • ^ 

I do not think th^t the 5th ex*ception has any application to such 
a^case. I understand that exception to apply to cases where a 
man consents to submit to the cToing of some particular act, either 
knowing that it would certainly cause death, or *thal death will be 
.likely to be the result, but Shat it does not refer to the running 
of a risk of death from something which a man intends to avert, 
if h^ possibly can do so, even by causing the death of the person 
from whom the danger is to be anticipated. 

The exfTact from the report of the Indian Law Commissioners, 
given in Morgan^ and Macpherson’s Edition of the Penal Code, 
at page 265, contains instances to which the exception applies, 
gndf in#my opinion, cases of this character only are .properly to 
be dealt wilh under it. 

The Judge ought to have convicted the prisoners under section 

302, read with •section 149, Penal Code, and sentenced them 

• • 

accordingly. 


Broughton, 

Lalso think th*at the prisoners ought to have been cftnvifted of 
murder under section 302, coupled with section 149, of the* Indian 
Penal Code. The cgnlmon object of the men assembled may 
have*been, in the first instance, nterely the ejectment of the other 
party from the land, but they had retired, and, at the instance 
of mediators, had given up that object. Afterwards, the other 
party challenged them to come on again, and the* deceased man and 
another, armed with spears, put themselves in a fighting position 
and awaited the return of the prisoner's party. They returned, 


Brouch* 

TON, J . 
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some of them also being armed with spears, and accepted the 
Empress challenge. The object of those who returned, and among them 
Rohimuddin.^®*’^ the prisoners, was not‘then to eject the others from the land, 
7” but to engage in a deacHy fight with spears. A man may be a 
-member of an unlawful assembly as defined in section 141, and 
armed with a deadly weapon, maj!^ be punishable under section 
144, although no force ‘has been used. If any force is used, he 
may be punishable tinder section 148*; 2^nd if he be a member 
of a band of dacoits, and murder is committed, he may be 
* punished under section 396, and in this case ^ there may be no 
deadly weapon used ; if a deadly weapon is used,o hp may be 
punished under section 398 ; all these instances show that the 
common object or intention of the assembly may be various, 
and that it must be judged from the proved circumstances of the 
case. 

In the present case the comm» 5 n object or intention of the 
assembly was clearly to fight in such a way that the weapons 
they used would be likely to cause, and probably would cause, the 
death of one of their number or of one o( their opponents. 

It is said by the Sessions Judge, that the man whb was slain 
invited or ran the risk of death, and that this brought the case 
within exception 5th of section 300 of the Indian Penal Code. 
But if that, exception applies to the case, there appeJTS to be no 
reason for exception 4th. 

Where there ’is a fight'between two contending parties, it is 
necessary, in order to apply exception 4th, that *the should 

have been sudden and without premeditation; and a fight under 
any circumstances comprehends the kind of consent to which 
the Sessions Judge alludes. Here there wa% a certain time 
between the challenge and the fight, a short* time it may be, 
but time for reflection ; the parties were at a distance from each 
other when the challenge was given, and, consequently, had time 
to consider whether they would engage in the fight with djeadly 
weapons or not. They deterrnined to fight, and the death of 
one of the men was the result. 

Exception 5tB appears to me to apply to circumstances of a 
different character, as, for instance, to a case of suttee, not to a 
premeditated fight. 
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The prisoners have appealed ; they say. the evidence is not con- 
clusive, and Nazir Mahomed* sa^s he had witnesses to prove 
an alibi. Witnesses were examined fOr the defence, 'and it does 
not appear that any were excluded, Tluesje witnesses support the 
case for the prosecution which is moreover proved by the testi- 
mony of wholly independent witnesses, namely, by the men who 
offered to mediate, and did, in fact, effect a*cessalion of^hostilities 
between the contending parties. The Session.? Judge rightly says 
that the facts are clearly proved by the witnesses on both sides. 
That on the questions, wheth*er tjpe offence was murder or culpable 
homicide nc^. amounting to murder, agree in thinking that 
the Sessions Judge “was mistaken. The case, in my opinion, is a 
case of murder, and that being so, the prisoners must be 
sentenced under the circumstanc?es to transportation for life*. 

We annul the conviction and sentence parsed by the Ofificiat- 
Tng Sessions Judge of Backo<;gunge, and convict the prisoners, 
Rohimuddin, Nazir Mahomed, and Sumeruddin of the murder 
of Assuruddin, an offence punishable under section 302 of the 
Indian Penal Code, and sentence them to transportation for life. 


1879 

Empress 
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Judgment, 

Brough- 

TON, J, 
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EMPRESS 

AND 

CHUNDER NAUTH* DUTT 

Ptesidency Magistrates Act^ IV, of section 57, explanation i— 

> Revival of a prosecution," 

The revival of a prosecution, -as mentioned in explanation 2 to spction 87 of 
Act IV. of 1877 (The Presidency Magistrates Act), not a continuation of the 
original prosecution, and upon such revival all the witnesses on whose evidence the 
prosecution intends to rely, as justifying the commiital of the accused, must oe 
examined before the Magistrate, and such of them as have been examined at the 
time of the original prosecution must be examined de novo. 

Reference to the High Court under section 240 of ^ the 
Presidency Magistrates Act. 

The terms of the reference were as follow 

, ^ 

. The defendant in this case surrendered, on the 30th July 1878, to a war- 
rant issued by this Court for his arrest on the 26th July 1878, on a charge 
of stealing and fraudulently appropriating twe unregistered letters containing 
currency notes^ and a lioondee. He was arraigned before mei on ‘;he 30th 
July 1878. The prosecution cited certain witnesses, whose evidence was re- 
corded for the commitfnent of the case to the sessions, but in spite of a 
Warrant which was outained under section 135 of the. Presidency Magis- 
trates Act, they failed to produce the material witness whose testimony, 
it was stated, would clench the fact of theft. In the absence, therefore, of 
any evi(^ence to connect the accused with the offence, and after every pos- 
sible o'jpportunity had been given to the prosecution to produce the absent 
witnessv he -^was discharged on the 14th September 1878 under section 
87 of Act IV, of 1877. On the 8th April 1879, this witness, Gopaul 
Chunder Chose, v was apprehended. Upon a statement made by him, an 
application was made by the Officiating Government Prosecutor to revive 
the charge against the defendant, (funder Nauth Dutt, and a fresh war- 
rant was applied for and obtained. The defendant was accordingly placed 
before this Court on the 29th April 1879, when the evidence of Gopaul 
Chunder Ghose was fecorded in his presence. The Government Prosecutor 
does not propose now to examine any further witnesses, and applies that 
the case n^lght be committed to the sessions upon the evidenbe taken on 
tbe previous occasions before the defendant was discharged^ plu$ the evi* 
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dcnce taken ■ after his re-arrest, He contends .that the word “ revival” in 1875 

explanation 2, section 87, of Acu IV^. of 1877, implies that a proceeding 
against an accused, discharged under this section, may be revived at any 
time, and the point where it was Jeft off should form the starting point 
for the prpceeding which might be instituted * in the second instance. 1 
do not, however,# agree with this view. I think when a prisoner is dis- judgment, 
charged for want of evidence, the lormer proceeding is at an end, and 
when a prosecution is revived, it is a fresh proteeding requiring the evi- 

dence to bb gone into de novo.* i hardly think the? Legislature could have 
meant that a discharge unefer section 87 should be a remand sine die. 

Arguments have been drawn* from the use of the word “revival,” but these^ 
arguments appear to me to be fallacious. If, the words had been “revival 
of the prosecBtion” • instead of “revival of •a prosecution,” there might 
have been some force in the contention. I take it that the explanation to 
* section 87 simply debars the defendant in certain cases to take the plea 
of autrefois acquit, but creates no Sspecial procedure such as is contended 
for. For the reasons above stated, I am inclined tt) hold that no commit- 
ment can be made, and that as tjie Government Prosecutor does not pro- 
pose to call witnesses to prove the material facts of the case, and so enable 

the defendant to cross-examine them with reference to the new evidence, 
the prosecution must fail, 

As the point, however, is of considerable importance, I solicit the opi- 
nion of the Hofl'ble High Court on the point, which I. beg. to state shortly, 
in the following terms 

Whether a prosecution revived under explanation 2 to section 87 of Act 
IV.ofig77 is a continuation of the old proceeding, and whether the evi- 

3 ence affer tlie, “revival'’ should or should not be taken de nosrol 

Pending the opinion of the Hon’ble High Court on this reference, I have 
enlarged the defenchint on bail to appear on the 2filh instant; 


The following judgments upon the reference were delivered 
by the Court (i) : — • 

White, 7. * • * • White, y, 

The question* raised by the reference of the Offiefating Chief 
Magistrate is as to the procedure to be adopted in cases under 
Chapter 8 of the Presidency Magistrates Act, when an accused 
persdn who has been discharged by the Magistrate under 
section 87 of that Act, because there are no sufficient grounds 
for committing the prisoner to take his trial, is at some subse- 
quent time again prosecuted before the Magistrate for the same 
offence, 


(r) Morris and White, yy. 
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1679 The Act in section ‘82 states specifically Ithe'prbcedure tp b^e 

Empress applied when an accused person is brought before the Magistrate 
Ghunder Chapter 8, and no distinction is made between the cases of 

Nauth Dott. a first and that of a second* prosecution for the same offence. 

Judgment, The argument that in a second prosecution the witnesses who 
White] y. were examined on the first prosecution need not be examined 
again, but may be considered as giving evidence in support of the 
second prosecution, is based solely and entirely upon the circum* 
stance that the Legislature in explanation,. 2 of section 87 has 
'described the second prosecution a& “ the reviva'l of a prosecution.” 

I think the argument is''not sound, and has no* sufficiefnt found- 
ation, 

The argument is, in fact, an inference from the use of the' 
word “ revival/^ „ 

The object of explanation 2, section 87, is to negative the sup^ 
position that a discharge would be a bar to a second prosecution 
for the same offence. The explanation does not deal with the 
procedure which is to be adopted if such second prosecution 
should take place. The fact that the Legislature has described 
the second prosecution as *‘the revival of a prosecution” does 
not, in my opinion, warrant the inference, either that the evidence, 
upon which the firs^t prosecution is based, is also revived, or that 
the procedufe upon the second prosecution is to be different from 
that pointed out in section 82. 

A further reason dor tin's view is to be found in provision for 

adjournments which is contained in the same chapter of the Act. 

Under section 86 a Magistrate has large po.wers of adjourning an 

inquiry for reasonable cause, but no adjournment can be for 
^ %■ * 
longer than fifteen days at a time. 

If upon^'a second prosecution, after a discharge, the Magis- 
trate is to treat the evidence that was given in the first prosecu- 
tion as evidence upon the second prosecuti*oo, or, as it is called 
in the reference before us, “ tak6n up the case for the prosechtion 
where it left off when the prisoner was discharged,” the Magis- 
trate would in effect be acting as if he had adjourned the inquiry 
sin€ die^ which he has, no power to do. 

It cannot be supposed that the Legislature intended by the 
» jne re use of the words ” revival of a prosecution” in explanation 
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'2, section 87, to, give the Magistrate such a power after it had 1879 

ocarefully made provision by section 82 against unlimited adjourn- ehprbss 

■ loents. ’ _ *'• 

• ^ ^ Chundbr 

In my opinion, the proper reply to the question of the Qffi- Nauth Putt. 
dating Chief Magistrate is tjiat a revival of a prosecution, as fudgminU 
mentioned in explanation 2 of section 87, is not a continuation 
of the original prosecutioij from which the accused has been 
discharged, and that upoh the revival of the prosecution all the 
witnesses .on whose evidence the prosecution intends to rely as, 
justifying the committal of the accused must be examined before 
the Magistrate, a*nd, if any of, them were examined at the time 
.of the original prosecution, they must be examined de novo. 


Morris, 7..— 
• I concur. 


t Morris, y. 
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1879 

April lyth. 

No. 73 of 
1879. 


MAHARAJA OF BURDWAN Petitioner; 

• AND • 

The chairman of the DARJEELING MUNICIPALITY. 

i * • 

Criminal Procedure Code,^ Act X. of^8]2, section ^ji^Oispute, Nature 
of-““Jurisdiction%'^f Magistrate — Declaratory .Decree , ^ 


To eniible a Magistrate to interfere in any matter under section 532 of the 
Code of Criminal Procedure (Act X. of 1872), there must be some substantial 
pute in some way necessitating such mtciferenco. 

That section only enables the Magistrate to prevent arbitrary interruption, by 
any person, of rights actually enjoyed by thc^ public or a person or class of persons,; 
it does not enable him to make a purely declaratory decree. 


Rule to show cause why an orcicr, passed by the Assistant 
Commissioner' of Darjeeling, under section 532 of *che Criminal 
Procedure Code, should not be set aside. 

The order complained of was obtained under the following 
circumstances : — t ^ * 

There is a road at Darjeeling, it seems, running' through the 
Maharaja of Burdwan^s property and joining i\\o public roads, 
[t was stated in the petition, and it appears to b^ undisputed, that 
this road had from time to time been repairefl, extended, and 
improwfd by the Maharaja at considerable* expense, and that the 
Darjeelifig authorities, when they were* applied* to in the matter^ 
distinctly Reclined to repair the road or in any way to make 
themselves responsible for the expenses of keeping’ it up! For 
eleven years there had been gates on the Ic^wer end of the road, 
There were other roads, admittedly private, running through the 
Maharaja's property, and upoA all of these roads gates had 
been erected at different times. 

In April or Miafch 1878, Major Lewin, who had recently been 
appointed Deputy Commissioner of Darjeeling, discovered the gates, 
which had been erected on the lower end of the first-mentioned 
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road, and conjecturing, as he subsequently said in his evidence, 
that the -road was a public road, he brought the matter to the 
notice bf the Municipal Commissioners, he himself being Chair- 
man of that body. On the 4th June, an*d 'again on the 15th July, 
resolutions wera passed by the Commissioners to the effect that 
the Chairman ^should take the necessary steps fof enquiring into 
the existence of a rightof-way along this road; and if •it should 
appear that such right-oi-way existed, he should take further steps 
to enforce it and remove ^ny obstruction. Both of these resolu- 
tions were’ signed ’by Major I.!bwin. Meanwhile the Maharaja 
liad been coRimunJicated with, and on rtie 19th June his Private 
Secretary wrote a letter to Major Lewin, pointing out that the 
’Maharaja was perfectly willing J:o allow the public the us^ of the 
road during the day, but that he claimed the right to close the 
gates after dark, and to keep them shut till sunrise; and that, 
a matter of fact, no one h^d ever been stopped on any of the 

Maharaja's roads. 

• 

Nothing further seems to have been done until, on the 30th 
October, a summons was issued to the Maharaja frojp the Magis- 
trate's Court to appear and answer a claim on behalf of the 
public, made und^r section 532 of the Criminal Procedure Code, 
with respect jto the right-of-way over the road in question. 

No notTce was given as to the person or persons at whose 
instance the claim was made until the* 7th December, when a 
letter was written by Major Lewin, as Deputy Commissioner, to 
the Maharaja, from which it appeared that the Municipal Com- 
missioners were the claimants. In this letter an offer y^as*made 
on their behalf to >^ithdraw the proceedings in the Criminal Court 
if the Maharaja wo^ild undertake to bring a suit in a Civil Court 
against the inhabitants of Darjeeling to substantiate his claim to 
the road in question, 'Bhis offer was declined. After numerous 
adjourjciments, the proceedings finally came on for hearing on the 
i8th January 1879. * 

The proceedings were made over by Majoi; Lewin for trial and 
disposal to the Magistrate of Darjeeling, who was also Vice- 
Chairman of the Municipality, but had not taken any part in 
the proceedings of that body with reference to this matter. 
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jP|9 No evidence was given to show that any one had been ob- 

structed or prevented from passing along the road. Major Lewin, 

called as a witness, explained that his object in taking 

these criminal proceedings was Ico force the Maharaja to bring a 
ftF Tpi? r & ... 

civil spit, as that course would cost the Muniqipality less money. 
On the part of the Maharaja it was contended tha.t the proceed- 
ings were groundless' and unnecessary; that there was no dispute 
— — within the meaning of section 532; and that the Magistrate there- 

fore had no jurisdiction to pass any orde;r under that section. 

The Magistrate, however, held that he had jurisdiction, and in 
coming to this conclusion he says: “I come Jto tKs .conclusion 
with much diffidence in the face of the strong ruling in Rostk 
kail Nundi vs. Kartik Shanty 22 W. R., Cr. Rul., 48. I am/ 
however, constrained to fall back on my own humble reasoning/' 

The order accordingly made by the Magistrate was that 
possession of the road be not takeri by the Maharaja of Burdwan, 
to the exclusion of the public, until he shall have obtained 
the decision of a competent Civil Court adjudging him to be 
entitled to such exclusive possession.'’ 

A rule wis obtained, calling on the Municipal Conimissioners to 
show cause why that order should not be set aside,. 

Woodroffe and Sale (with them Baboo Bussunt Comar Bose\ 
for the Petitioner. » 

Phillips (wit;h'him Baboo Ram Churn for the Opposite 

Party. * . 

Phillips , — There is a substantial dispute between the Maharaja 
pn th»'\)ne hand and the public on the oth^r hand. The admission 
0^ "“part pf the Maharaja that the .gates wore shut at night is 
a sufficiejit obstruction to give the Magistrate^ jurisdiction under 
sectioB 532 of the Criminal Procedure Code. The dispiTte dp- 
sqrit^ed in that section may mean any disp^ate. 

[Jackson, J , — Can you suggest any limit to the action 
might be taker! by a Magistrate inder this section ?] 

The section is^ wide. It is sufficient that there has be^n a 
cl^ra made and resisted. It is not necessary, as under section 
5$o, %t the Magistrate should be apprehensive of.a. breaeft of 
I the pcace-^^ vs. Toytmkonaik Siraary 2 W. R., Cr. Rul., 64 J 
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Chowdhree Zuhoorul Huq vs. Kurum Chand Singh^ 24 W. R., 
Cr, Rul,^ 15; Reference datfid 5 th August 1870, 14 W. R, Cr. 
Rul., 28. ‘ • 

[Jackson, y.— These cases* show that the Magistrate should 
not interfere in ^jjeculative cases or disputes. The question here 
is whether there is a dispute or* not.] 

Phillips. — The putting up the gates upon t^is road is some- 
thing more than a mer^e abstract claim to ‘exercise some right 
over the road. The question really resolves itself into a techni- 
cal questidn of jurfediction. Tlie Maharaja is in no way injured 
by the ordei*. . • 

Wo0draffe.’^T\ikxp is no dispute within the meaning of section 
’ 532. The evidence shows that the Deputy Commissioner thought 
there might be right-of-way along the road; and the result was 
that these proceedings were brought to enquire ifito this possible 
•right-of-way. •• 

It is not necessary probably to argue that a breach of the peace 
should be imminent to give the Magistrate jurisdiction, though 
the case of Rosik Lall Nundi vs. Kartik Shanty 22 W. R., 
Cr. Rul., 48* seems to go to that length. 

Mr. Woodroffe was here stopped by the Court. Mr. Phillips 
did not reply. 

9 ^ # t 

The judgment of the Court (i), which was as follows, was de- 
livered by— 

^ % 

Jackson, j. . 

This case c6mes Ijefore us upon a petition of the Maharaja 
of Burdwan. He complains of an order passed by Mr.^ %bbott, 
Assistant Commissioner, with powers of a Magistrate, at Darjeel- 
ing, under section 532 of the Code of Criminal Procedure! The 
subject to which this order related was a road which apparently 
passes over the grouacf of the Maharaja, and is claimed by the 
Maharaja as being his private -road, and is not shown to have 
been in any sense belonging to, or maintained by, 'the public, but 
it is one over which it may be said the public have a limited 
right-of-way. 
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*^79 It seems that Major Lewin, who was the Deputy Commis* 

Maharaja sioner of Darjeeling, in the cotirse'of his inspection of the station 
OF Burdwan observed this road w'ith gates or gate-posts at one end of 
TheChair' it struck him that' the rdad was, or ought to be, a public 

MAN OF THK ’ . . . ^ 

Darjeeling thoroughfare. He, tlierefore, consulted with the^ Municipal Com- 
iry/ inissioners, and the result was that they authorized him to move 
matler and, if nvx'cssary, take proceedings to establish the 
— ‘ supposed right-of-way. Thereupon Majoj,, Levvin, in his capacity 

Iackso , y. Deputy Commissioner, instituted proceedings, and referred 
'them for hearing and trial to Mr. 'Abbott ; aiid'Mr. Abbbtt passed 
the order which is now complained of, viz,, th^^t “possession of 
the road running along the jhard from the,, black gates on the' 
Cart Road to the black gates on the Victoria Road, and lying be-, 
tween those gates, be not taken’ by the Maharaja of Burdwan 
to the exclusion of the public and inhabitants of the Darjeeling 
Municipality, until he shall have obtained the decision of a com-' 
petent Civil Court adjudging him to be entitled to exclusive pos- 
session.’’ 

When this rule was obtained, our attention was called to the 

I 

fact that the Magi^^trate who decided the case was himself the 
Vice-Chairman of the Munici))ality, and some comment was made 
on the position which he and Major Lewin occupied, being in 
part that of prosecutor and in part judge, in the m'attef. ‘But 
we find that, irrespective of the necessity for such plurality of 
offices, which no *doyibt occasionally arises, and which leads to 
Magistrates occupying a somewhat anomalous .position in such 
proceedings, there really is no valid objection to Mr. Abbott’s 
deciding this case, because it appears that lie took no part in 
those (leliberations of the Municipality out of which these pro- 
ceedings afbse. * 

t 

But a more serious (jueslion remains as to the authority of the 
Magistrate to make such order and the propriety of that order. 

The terms -of section 532 d6 no doubt differ from those of 
section 530, in that the dispute from which these proceedings are 
supposed to spring, i:? not described as a dispute likely to inducje 
a breach of the peace, and the learned Standing Counsel, who 
argued this case with great fairness and ability for the 
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Municipality, is in a manner for^^ed to contend that the dispute 
described in section 533 may mean a^ dispute of any, kind, being 
simply 'a claim made and denied, or a claim resisted, and he is 
unable, upon a question put to him, to suggest any limit on 
which the authority of the Magistrate to emiuire into such dis- 
putes should ^top. 

It apjjears to us that without going so /ar as to say that the 
dispute which enables \fegistrates to interfere under this section 
must be a dispute Jikaly. to induce a breacli of the peace, it 
must at any rate be some sulfsiantial dispute, necessitating the 
interfereni:e*in SKnne way or other of *the criminal authorities. 
It would not be siUFicient that there should be a mere discussion 


Maharaja 
OF Burdwan 

V. 

Thb Chair- 
man OF THB 
Darjeeling 
Municipal- 


Judgment. 
[ackson, J , 


or, verbal altercation between ^persons claiming rights •of the 
kind described. There must be an actual disput^\ . 

Now, in this case it is clear there was no dispute between the 
•Maharaja and any person until the head of the Municipality, 
who was himself the Magistrate, proprio motu^ and, I may say; 
in a purely speculative way, took up the question whether there 
ought, or ought not, to be a public thoroughfare over this road. 
The evidence shows that no person had ever been obstructed ; 
no person ever .set up any claim to pass over this road otherwise 
than every one had hitherto been allowed to pass unobstructed 
©vef itf Tfie questions which arose in the correspoiulehce between 
the Magistrate and the Maharaja’s IVivate Secretary related to 
a right which, sb far as the evidence goes, had uever been exercised, 
and never, ip practice, claimed, viz,^ that of passing over the road 
during the hour-s between sunset and sunrise. Now, J:li;s not 
being a question of public thoroughfare but a right'«of,-way, it 
is obvious that *a right of a limited kind might very well grow 
up, and I think thef owner of the ground, over which sucTi a*right- 
of-way e^^isted, would be perfectly justified in taking, an 5 would 
be wise to take, precautions that the existing right should not 
go further than it did exist as ©f right. Therefore, this so-called 
dispute being merely of a speculative kind, even if the Maha- 
raja, on being applied to, declared his intention to prevent the 
right-of-way going beyond the mode in vvhicli it had hitherto 
been exercised, that did not constitute any dispute such as the 
Magistrate was entitled to take action upon. 
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, But, in addition to that, it appears tp me that the case was not 
Maharaja one in which the Magistrate had authority to make any order, 
or section does not enable a Magistrate to make a 

Th« Chair- purely declaratory order; it only enables him to prevent arbitrary 
Darjeeling interruption by any person of rights actually enjoyed, which 
have been exercised by the public or a person or class of 
persons. ‘The only right in question here was a right of using 
— this road during the night. There is no evidence whatever to 
Jacksom, y. person had ever exercised, or claimed to exercise, 

the right of passing over this road during tlie night. As I said 
before, it is quite conceivable that there should be ‘a limited 
right-of-way, that is to say, a right of passing over the road by 
day and not by night, and the evidence shows that that restricted'^ 
kind of right has never been interfered with. This was not, 
therefore, a case in which the Magistrate was entitled to inter- 
fere. I think his order in this case was made without authority, 
and must be set aside. 


The Deputy Commissioner, when examined in this case, stated 
very ingenuously, as it seems to me, that the reason why proceed- 
ings were taken in this particular form was, that the result would 
be to throw upon the Maharaja the costs of being plaintiff in 
the civil suit winch it might be necessary to bring. That, of 
course, wh^re the contending parties are both private in dWi^ualfe, 
is a very natural and justifiable course. But the propriety of 
it is not very clear where one of the parties i^ the Magistrate 
himself, in which case the conclusion in the Criminal Court may 
be said, without any imputation on the pr.esiding officer, to have 
been somewhat of a foregone conclusion. 
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[criminal APPELLATE JURISDICTION.] 

In TifE Matter of TURIBULLAH and’ others. 

• « • 

Committal to Sessions Court^Irregularity^Pre judging defence to charge 

oomthitied to Sessions Court. 

• • 

Upon the jingle charge of wrongful confinenjent preferred under section 342 
of the Indian Penal tode before a Join^-Magistrate, the prisoners raised a defence 
ustifying the confinement, on the ground that the persons confined had been caught 
by .them under circumstances which Igd to the belief that they had cemmitted 
house-breaking by night with intent to commit theft. Kn(^uiry^ having been made, 
the Magistrate committed the prisoners, not only for wrongful confinement, but, 
fiisbelieving the defence, for fabricafl«ig false evidence, and for bringing a false 
charge. The prisoners were tried by the Sessions Judge, and found guilty on all 
threft charge? at one and the same time. Held that the conviction on the last two 
charges was illegal, as, by adding the additional charges, the Magistrate had really 
prejudged the defence to the first charge. 

Where the Court, without having first heard the evidence for the prosecution, 
examines the witnesces for the defence, he commits an irregularity; but, if the 
prisoners are not materiilly prejudiced thereby, the convection will not be set 

•sidtf, • • 

C-/RIM 1 NAL APPEAL against a conviction passed by the Addi- 
tional Sessigns Ju^ge of Backergunge. 

The facts are these*: — 

The appellants, of ^hom there were five, were con'^ficted, 
under section 345, of the offence of causing wrongful confine- 
ment, and each sentenced to one year’s rigorous imprisemment. 
One ot them, Naimudd^, was further sentenced, under the same 
section, to pay a fine of Rs. 50, of which a portion is awarded as 
compensation to two of the prosecutors. The last four of the pri- 
soners were also convicted of fabricating false evidence and sen- 
tenced, Naimuddi to six years’ rigorous imprisonment, and the 
other three to five years’ rigorous imprisonment, and the sentence 
in each case was directed to take effect at the expiration of the 
[Criminal.] C. L R. 45 * 
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sentence that has been passed under the conviction for wrongful 
confinement. . 

The last four of the prisoners were also convicted of making a 
false charge under section 211, but no sentence has been passed 
in respect of that conviction. 

It appears that the five prisoners were originally put upon their 

trial before the joint .Magistrate on a charge of wrongfully con- 
1 

fining three persons* and on that charge alone, The (defence of 
the first prisoner was a denial of any participation in the offence. 
The other four prisoners denied that ‘th’ey had^confined.one of the 
three persons; and with regard to the remaining two, namely, 
Jaharuddi and Yasin, raised the alefencc that tfiey had a lawful! 
excuse for confining those two, inasmuch as they were caught in 
the house of one of the prisoners nmder circumstances which led 
to the belief that those two had committed hoLise-brcaking by night 
with intent to commit theft. 

The Joint-Magistrate had full power under the Code to 
try the prisoners for the offence of wrongful confinement, 
but, instead of disposing of the ci^e himself, committed the 
prisoners for trial before the Sessions Judge. In* the course 
of the enquiry preliminary to the committal, the Joint-Ma- 
gistrate went at great length into the (jiiestion of the suffi- 
ciency of ^the defence pleaded by the four prisoners vwho 
justified the confinement of Jaharuddi and Yasin. He 
proceeded himself to the spot where the hous^e-breaking was 
alleged to have occurred, and by his direction 'certain witnesses 
were examined with reference to the alleged house-breaking. 
He cadie to the conclusion that the defence was false, and in 
commitfing the prisoners for trial, not .only committed them upon 
the diarge of wrongful confinement, which wgs the sole charge 
before* him, but also upon a second charge of fabricating false 
evidence, and* upon a third charge of bringing a false charge with 
intent to injure. Tin* second charge w'as based upon the view which 
the Magistrate took of the eviddace adduced by the four prisoners 
to support the justification wdiich they had pleaded as their 
defence to the wrongful confinement of Jaharuddi and Yasin. 
The third charge was grounded on the Magistrate’s view of the 
falsehood of the charge of house-breaking which the four last 
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prisoners had preferred at the thannah against Jaharuddi and 
lasin. • 

• • 

Bdboo Bhobun Mohun Doss, for the prisoners. 


1879 
In n 

Turibullah. 


After stating the facts as above, the judgment of the High 
Court (i) proceeded as follows^:— 

We think that the Magistrate, in sending up the four prisoners 
to be trie;d at one and the^same time upon .these thre'e charges, 
committed a great errcfr. The complaint laid before him by the 
prosecution related to .the- single offence of wrongful confinement.^ 
It was his plain duty, if he di5 not dispose of the case himself, 
to commft file pfisgners for trial upon that charge alone, whatever 
his opinion might be 6f the sufficiency of the defence. To frame 
add’tional charges against the.accused ex because the 

Magistrate disbelieved the defence, and to ciimijiit the accused 
for t ial on all these charges^ at one and the same Lime, is a pro- 
'cedure unwarranted by the law, and a violation of the ordin* 
ary^ principles of fairness and justice that ought to prevail in 
criminal trials. Inasmuch as the Magistrate did not dispose 
himself of Uie charge of wrongful confinement, but forwarded 
it to the Sessions Court for trial, it is surprising that he did not 
perceive that, in putting the accused upon their trial in respect 
of the two additional charges, he was realfy prejudging the 
clefence wijich they had raised to the first charge. *It is also a 
mittcr for surprise that when the case came before the Additional 
Sessions Judge for disposal, the great improixiety and irregularity 
of the proceedings of the Joint-Magistrate did not attract the 
notice of the Judge,. But he at once proceeded to^try the 
prisoners upon^ all these three charges together; ,and in 
so doinor committed, as we find from the statement in his 

o' * • 

judgment, a further irregularity, by commencing to examine 
the witnesses for the defence before he had heard the evidence 
for the prosecution. •His reason for adopting this inversion of 
procedure is this, stated by himseff, "because of the nature of the 
defence and of the charges against prisoners, who have admitted 
the seizure of some of the persons, with the illegal seizure of whom 
they are charged." The reason here stated is quite insufficient, 
even as regards the four accused who pleaded a justification. 


i) Morris and White, JJ . 
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1879 The prosecution had to make out, not only that the three per- 

jn re sons Were confined in point of fact", but that they were wrongfully 
confined; ari'd this they must do by producing evidence, and it 
JudgmtnU is only when sufficient evidence 'had been produced that the 
accused could be called upon to go into their defeiji.c/5. As regards 
the first prisoner, Turibullah, the reason is not only insufficient 
but has no .application, ^for he did not join in the plea that was 
raised by the other lour prisoners, but a|l along denied having 
had anything to do with the wrongful confinement. 

' The Additional Judge having ‘commenced 'in this extremely 
irregular way with the evirdence of the defence then .*-ook the 
evidence for the prosecution, and 'arrived at the conclusion that 
the case for the prosecution was true and that for the defence ' 
false. 

We are of opinion that the convictions thus obtained for 
fabricating false evidence and for bringing a false charge cannot 
stand. 

With regard to the conviction under section 342, the vakeel for 
the prisoners admits that he is unable to show that the evidence 
does not warrant the conviction. We have, therefore, to consider 
whether the irregularities which have been committed in the 
course of the triaf are such as to vitiate the conviction under that 
section and • amount to a mis-trial. Although the "Ad^iitionar 
Judge, in dealing \yith the charge of wrongful confinement, com- 
menced irregularly \vith tFie evidence of the defence, yet we 
think that, under the circumstances of this ca^e, th<t prisoners 
were not materially prejudiced by this rji^thod of proceeding. 
The Judge and the assessors had, when the latter pronounced their 
opinion and the former his decision, the whole evidence for the 
proseciitiofi, as well as that for the defence, before them. No. less 
than ten witnesses were examined on the question of the alleged 
house-breaking by Jaharuddi and Yasin, several of the witnesses 
being those w'hom the four last /prisoners had themselves sum- 
moned. We have no reason to believe that the witnesses called 
for the defence would have been believed by the Judge and the 
assessors if they had been called in their proper order, which was 
at the close of the evidence for the prosecution, or the wit- 
nesses for the prosecution, who spoke to the wrongful confine- 
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ment, would not have been equally credited by the Judge and 1879 
assessors if they had been cdlled before the witnesses for the 
defence instead of after them. * ‘ Turibullah. 

We, therefore, think that, while settiiig'aside the convictions for 
fabricating false Evidence and for preferring a false charge, and the 
sentence which, has been passed for the former offence, we are in 
a position, to affirm the conviction and sentence for* causing 
wrongful confinement ander section 342, which we accord- 
ingly do. . • . 
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[criminal appellate JURISDICTipW.] 
BHOOTNATH‘DEY„and others .... Appellants. 

t' 

Assessors— Trial by jury of offences some of which are iriahle with the aid of 

assessors— Criminal Procedure Code^ Act X.yf sections 233 Expl, and 

263— ‘Act IIL of 18]’/, section 82—Pn9cedure, ^ 

In a trial by a jury before k Court of Session upon diaries some tf which were 
triable by a jury and some with the aid of assessors, the jury by a majority of four 
to one, returned a verdict of “ not guilty " on all the charges. 

Held that it was not competent to the*Judge, who disagreed with the verdict 
to treat the trial, so far- as it dealt with the latter charges, as a trial with the aid of 
assessors, and concurring with the minority to convict and sentence the accused 
persons. 

It was the duty of the Judge in such a case to have accepted the verdict as one 
of acquittal, and then to have passed orders in accordance with section 263 of the 
Code of Criminal Procedure. 

Explanation to section 233 of the Code of Criminal Procedure discussed. 

r 

v-^RIMINAL APPE.^L from a conviction passed by the Sessions 
Judge of Hpoghly. • . 

fhe prisoners in this case were committed by the Deputy 
Magistrate for forgery and for using a forged document as genuine 
under sections 467 and 471 of the Indian Penal Code. Further 
charges were added under section 82 of the Registration Act. 
Obiecti\)ns were raised in the lower Court against the addition 
of these charges, on the ground that 110 one hid sanctioned the 
proceedittgs, as required by the Registration Aot, but that object- 
tion was overruled. 

The trial ‘was conducted before a jury .duly chosen by lot. 

On the 7th March a majority .of four to one returned a verdict 
of not guilty on all the cha'rges. This verdict the Judge 
characterised as most perverse, and he thereupon intimated his 
intention of referring the case to the High Court under section 263 
of the Code of Criminal Procedure, and directed the accused to be 
kept in custody pending reference to the High Court." 
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On the loth of March the judge having meanwhile had his 1879 
attention drawn to the case of tht Empress vs. Mohin Chunder 
Rat^ I. L. R., 3 Cal. 765, called upon the accused to show cause 
why they should not be punished under, section 82 of the Regis- Ar^ment 
tration Act, the trial being treated, so far as it dealt with the 
charges under that Act, as a trial with the aid of assessors. 

No cause \(^as shown, and after several adjournments the Judge 
recorded his final judgment* in which, treatinfg the trial on the 
Registration Act charges as held with the aid of assessors, he 
concurred with the agsesfsor*w1io ^as in the minority, and convicted * 
and sentencejJ all the accused to various periods of imprisonment* 

Against this convictioia and sentence the prisoners all appealed, 

• Gkose^ for Appellants. ^ 

Baboo Jiig^oianund Mookerjee (Junior Govgrnijient Pleader), 
for the Crown. 

Ghose. — According to the explanation to section 233 of the 
Criminal Procedure Code, if an offence triable with assessors be 
tried by a jury, the trial shall not on that ground merely be 
invalid, TlTe verdict of acquittal therefore ought, Under section 
263, to have been ^entered, or the Judge, if he disagreed with the 
verdict, ought to have referred the case to the High Court 
•f§r (frd#rs.'» The case not having been sent up to. the High 
Court, the verdict must stand, even though the Judge disgreed 
with it. • • • 

The case of *the Empress vs. Mohim Chunder Rat\ I. L. R., 3 
Cal. 765, is entirely different from the present case. There the 
prisoners were convicteef. ^ *• 

Had the jury in this 'case convicted the prisoners, I might 
perhaps, on the aCVithority of that case, have been anT)wSd to 
appeal on .the facts. 

There is no authocify for the proposition that a verdict of 
acquittal may be taken as the findii^ of assessors. 

The Judge here has chosen to consider the trial, so far as it 
deals with the added charges, as a trial with ^the aid of asses- * 
sors. Now, under section 262 of the Code, the opinion of each 
assessor must be given orally and recorded by the Court, That 
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1S79 was not done here. Then the jury here was a jury chosen by lot, 
Bho^ath whereas assessors are not so sSlected. Throughout the trial was 
undoubtedly treated as a trial by jury. 

xiiis anomaly has happened*: on the same evidence the pri- 
soners have been acquitted on the substantive ^charges, and con- 
victed by the Judge on the minor added charges. 

Bab JO Juggodaimnd Mookerjee.—V^t have no objection to the 
trial being treated rfs a trial by jury, if we^ can treat the case now 
as a referred case. 

[Prinsef, 7.*— You cannot so’, for the Judge himself says it 
is unnecessary to refer thf: case.] ^ ^ 

Baboo Juggodanund Mookerjce.^W^iVwig regard to the definition 
of the word “ trial,” which in section 3 is stated to mean the pro^ 
ceedings taken in Court after a charge has been drawn up, and to 
include the puhisfiment of the offender, the trial in this case was 
not finished until the Judge passed, the final order which he made, 
treating the verdict of the jury as the finding of assessors. That 
being so, the explanation to section 233 does not apply here, 
and at any time before the end of the trial the Judge had power 
to treat the case as one trial with assessors. 

[Mitter, 7.— We have only to consider the words tried by a 
jury” in the e^fplanation. These words have reference to the 
time when the jury have discharged their duty by retilrning* the«r 
verdict, but the word ‘‘ trial,” following, no doubt, 'includes the 
judgment of the Court ] , 

I 

Ghose^ in reply. — So far as the functions of tKe jujry were con- 
cerned, the trial was at an end when it delivered its verdict. The 
case ft'as then " tried by a jury” within the meaning of the words 
used in the explanation to section 233, and it o'nly remained that 
the Jmdge should, under section 263, accept the verdict and pass 
judgment accordingly, or, if he disagreed therewith, refer the 
matter to the^ High Court. . 

The following judgments wele delivered by the High Court (i) 


Mitter, y. MlTTER, J.:~ 

* ff 

In this case the prisoners were tried in the lower Court for 
h) Mitter and Prinsbp, 
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the . offences described in sections 467 and 471 of the Indian 1879 
Penal Code and section 82 ofHhe* present Registration Act. The Bhootnath 
trial was held by jury. On the 7th •March 1879 a ’majority of 
the jury (four out of five) returned a verdict of not guilty under 
all these sections. The Sessions Judge recorded the following 'Mitter, j , 
-order: ‘‘I cannot agree with the majority, I think it a most 
perverse verdict. 1 must refer the case to Irfie High Court.” The 
Judge accordingly direcj:ed •that all the accilsed should be kept 
in custody pending a reference to the High Court.” 

The Judge's attention fiavyig been subsequently drawn to a “ 
case in I«. R.,^3 Cal. 765, he called upon the pleaders of the 
accused persons on the loth Manch 1879 to show cause why they 

• should not be punished under section 82 of the Registration Act, 
the trial being considered as Raving been held with the* aid of 
assessors. It appears that, under section 2J3 the Criminal 
Procedure Code, an offence under section 82 of the Registration 
Act is triable with the aid of assessors. The case was postponed 
from time to time, and on the 28th March 1870, no cause being 
shown, the Sessions Judge recording his judgment, treating the 
trial, so far* as the charge under section 82 of the Registration 
Act is concerned, as a trial held with the aid of assessors, and 
concurring with one of them, ?>., with the juror who constituted 

* ^he U[iiiy)rit>4 convicted the prisoners, under that section, and sen- 
tenced them to various periods of imprisonment. 

Against this conviction and sente;ice this -appeal has been 
preferred, and the main contention before us ?s, that the Sessions 
Judge is wholly wrong in treating the trial as having been held 
with the aid of assessors. In support of this contention the 
learned counsel •who appears for the appellants strongly •relies 
upon the explanation of section 233. We think that.thj^ con- 
tention is valid. The explanation says: “If an offence, triable 
with assessors is tried by, a jury, the trial shall not cw that ground 
merejy be invalid.” ft further goes on to state : “ If an offence 
triable by a jury is tried with Assessors, the trial shall not on 
that ground merely be invalid, unless objection be taken before 
the Court records its finding.” • , 

It appears to me clear that under the first part of this explana- 
- tion the Sessions Judge should have treated the trial as valid, 
[Criminal.] C. U R. 46. 
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and proceeded to record final order in accordance with sectron 

a63 of the Criminal Procedure CSde.' 

It has been contended' before us, on behalf of the Crown, that 
as the error was discovered before the trial was completed 
(because it was discovered before the Sessions Ju^ge recorded his 
final order in the case), the explanation in question does not apply; 
but we think that in "the language of the explanation the case 
was “tried by a inasmuch as all that the jury had to do 
in the matter was done when tliey returned their verdict. On 
this ground, therefore, 1 think thnt the sentence that has been 
passed in this case is erroneous, and 1 would ^quash the convic- 

tion and set aside the sentence. * 

The Sessions Judge must proceed in the case in accordance, 
with section 263 of the Code. T would remand the case to the 
Sessions Judge, wtio must accept the verdict of the jury as one 
of acquittal, and then pass orders' in accordance with section 

263. 


Prinsbp, y. PrinseP, J . 

I entirely concur in the judgment that has just been 
delivered* I would only add that it was not competent to the 
Sessions Judge to treat the trial, as regards tile offence under 
section 82 of the* Registration Act, as one held witl|, t\i% aid qf 
assessors. There is nothing on the whole of the proceedings, 
until his memorajidum w^s recorded on the loth March 1879, that 
is, three days after t^e trial had been completed, ^except so far as 
the Sessions Judge was personally concerned, and after he had 
expres^jcd his intention to submit the ca'se to this Court under 
section *263, because he disagreed with the verdict of the jury, 
that contains any reference to a trial with asgessors, The, trial 
was throughout conducted as a trial by jury. 

The law •requires that, in a trial held with the aid of assessors, 
at its completion, the Sessions. Judge should take the opinion 
of each assessor orally, and shodld record it in writing, and that he 
should then consider those opinions and pass judgment accord* 
ing, as he might think fit. Now, in this case, there is nothing^jp 
show what the opinions of the assessors individually iWere. AU 
on record is a verdict, recorded as one of a jury, showing 
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that four out of five of the persons sitting on the trial considered 
the prisoners to be not guilty. * 

It * has been held more than once by this Court that the 
opinions of the assessors should contain* more than this; that it 
should contain .tlje grounds on which their opinions are based. 
The prisoners would be entitled* to insist that the Sessions Judge 
should take such opinions into his considefation before he forms 
and expresses his own ppimon, before the case could be treated 

as a trial held with the aid of assessors. In other respects, I 

• • • 

entirely concur witlr the judgmetit of ray learned brother MiTTER 
and with the*ordet which he proposes to^ass. 


[criminal jurisdiction.] . . 


SHURUT CHUNDER BAI^RJEE and 

OTHERS 


Petitioners ; 


. AND 

BAMA CHURN MOOKERJEE Opposite Party. 


Criminal Protedure Code (Act X. of iSja), section siS—Haul’, Removal of, to a 
distance'— Jurisdiction, 

Where a Magistrate made an order under section 518 of, the Code of Criminal 
Procedure (Ac^t X. of 1872), directing one of two rival haut proprietors to remove 
his haut to sych a distance as to render it useless for the purposes for which it was 
established, it was held that the order came within the purview of the Full Bench 
decision of Gopi liohun Moulik vs. Taramoni Chowdh%ani^ 4 C. L. R, 309, and 
might be set asjde as in excess of jurisdiction. 

Rule to show cause why an order, passed by tfee 'Deputy 
Magistrate of Afipore, dated 29th March 1879, should ndt be 
set aside. • • • 

"fhe proceedings in this case were instituted upon a petition 
filed by the complainant Bama Churn Mookerjee, praying for an 
ordet to restrain Shurut Chunder Banerjee, Jogendronath Haidar, 
and Nogendronath Haidar from Yielding a haut, recently estab- 
lished by them opposite and in close proximity to his haut, which 
had been in existence for 1 1 years. * • 

The order was prayed for on the ground that the defendants 
had been resorting to force in order to compel people to give their 


1879 

Bhootnath 

Dby, 

Judgment, 
PruIsep, y . 
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patronage to their haut rather than to the older haut, and that, 
Shwrut in consequence of such force being used, serious riots and affrays 
Bai4eRjse had taken place, and more serious riots might be apprehended. 

Bama Churn These hauls, which* were situated close to Kalighat, by the 
Mookerjee. temple of Kali, are kept chiefly for the purp9se of supplying 
Argument goats, kids, and^ Other things necessary for sacrifices to the idol. 
The temple itself is ''much frequented by pilgrims and others, 
and at all times there is a large concourse gf people about it. 

From the evidence taken before Uie Magistrate, it seems 
* that, in spite of the fact that c^ose to the* temple a strong 
body of police was constantly located, there Jiad keen several 
breaches of the peace committed since the. opening of the nev/ 
haut. It also appeared that the proprietors of that haut hadr 
been employing lattials. 

Upon these facts the Deputy Magistrate, on the 29th March, 
under section 518 of the Code of S’riminal Procedure (Act X. of 
1872), made the order complained of, directing the owners of the 
new haut to desist from holding their haut on its new site, and to 
remove it within one week to a distance of 20 russees (nearly 
half a mile). • ' 


The effect of this order for removal to such a distance from the 
temple was to efitirely destroy defendants' haut. Subsequently, 
they applied to the High Court, and obtained a rule calling upofi 
the Deputy Magistrate and the complainant to show cause why 
the order should not,be set’ aside. 

I « 

Mr. Chose showed cause. 

h^oo^A shoot os h Mookerjee^ contra. 

I * 

Chose . — This Court has no iurisdiction to interfere in this 

€ «» J C 

case, the Magistrate having stated that a riot or an affray ‘being 
imminent, he .considered it necessary to make the or’der com- 
plained of under section 518. 

[White, 5^,— -But, under thd- recent Full Bench decision, the 
order of the Magistrate is bad, and we can set it aside.] 

That may be in a civil case, but it does not decide the question 
'tthether this Court can interfere in its revisional . jurisdiction. 
The power of interference as a Criminal Court is expressly taken 
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away by the Legislature enacting that orders passed under >®79 

section 518 are not judicial proceedings. Shurut 

• • Chunder 

[White, y.— But under the Charter we can set aside an order Banerjre 

which the Magistrate had no power to make.] Bama Churn 

It has been* decided by a Full Bench of five Judges that this Mooi^jer* 
Court cannot interfere in such a case under section 15 of the Judgment 
Charter Act.— the Matter oj Chunder J^ath Sein^ •[. L. R., 

2 Cal' 293. • 

[White, J, — That.case^was considered by all the Judges in 
the recent Full Bench case, Snd that does not prevent our 
interfering* wfien the order is without jurisdiction.] 

It is difficult to distinguish that case from the present ; there 
alsQ the order was for all time. 

[White, 7.— We must be guided by the mo^re recent decision, 
which lays down that a Magistrate has no power to make such 
an order for an indefinite perio^!] 

Unless your Lordships consider that the case of Chunder 
Nath Sein has been practically overruled, I submit that ' this 
Court cannot interfere, either under section 297 or under sec- 
tion 15 of the Charter Act. The Magistrate is competent 
to pass such an order, provided he is satisfied that the 
preservation of the public peace renders it necessary. In this 
'^asCj’tlt^ M&gistrate has come to a finding upon evidence, and he 
gave the other side an opportunity to show cause, but they declin- 
ed to adduce an)^ evidence. ’ , 

[White, y.— The Magistrate cannot say that a man shall not do 
what he has a clear right to do. He has practically directed the 
closing of the shop of the opposite side.] . * 

It is difficult*to conceive a valid order under this section by a 
Magistrate if youi* Lordships hold that the Magistrate* KSd no 
power to. direct what he has done in this case, The terms of 
section 518 are very wi^l(!. 

Baboo Ashootash Mookerjee was not called upon. 

The judgment of the High Court (i) was as follows 

We think that the order of the Magistrate* comes within the 
purview of the late Full Bench order [Gopi Mohun Mouliek vs. 

(1) Morris and White, yy. 
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$879 Taramoni Chowdhrani, i\ C. L. R. 309), and that the Magistrate 
SaoHut has acted in excess of jurisdiction.' He has given an order, which 
, CmiNiMR' will be in efiect for all time! for the removal of the haut to ‘such a 

OAHSRJ**' ♦ r 

*• distance elsewhere as to ‘render* it of no use to the applicant. 
Mooictiiju. The rule is made absolute. 


[CRIMINAL REFERENCE.] ' 

» . • - 

AptUiri. NUSIBUNNISSA BIBEE 1 

No. 69* of _ and ^ " 

SHEIKH ERAD ALl' . . . 

Criminal Procedure Code (Act X. of sections 14'; and 46‘j^Penal Code, 

sections 21 1, 282, and ^oo--Sanction to prosecute* 

A charge of theft was made before the police, and while inquiries, which after* 
wards resulted in the charge being found by the police not to be proved, were pend- 
ing, the charge was repeated in a complaint before the Magistrate of the District, by 
whom the matter was handed over to the Sub-Deputy Magistrate, who reported the 
charge as false. Whereupon the Magistrate directed the police to enter the charge 
as false, but without ordering the formal dismissal of the petition of the complainant. 

On the application of the accused, a counter-prosecution, under sections an, 182, 
and $00 of the Penal Code, was then sanctioned, and the case sent to the Deputy 
Magistrate for trial. * That offioer discharged the accused on* the ground that the 
sanaion of the Magistrate was illegal, as there had been, he afleged, (i) no judicial 
investigation as to the original charge ; (2) no formal dismissal of the complaint j 
and (3) jbe witnesses produced by the complainant had not been all examined. 

Held that the Deputy Magistrate was bound to accept the sanction made by a 
siiperior Court as valid, and to leave the accused to question it before a competent 
Court if So Advised ; that a prosecution may be maintained inVespect of a f alse^char^e 
made to*the police, or contained in a complaint which has been dismissed under sec- 
tion 147 of the Crtminal Procedure Code, although tl^re has been no judicini investi- 
gation, and that accordingly the Deputy Magistrate ought to have tried cltatge 
before him. I 

Reference frtim the Officiating Magistrate of Howrah. ^ , 
<>:. pEte Erad Ali laid a charge of theft of a necklace .'rfii. the police- 
iihtkm against one Nusibun Bibee. the police on inquiry 
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reported that the case was not proved. Before receipt of the police 1879 
reports the District Magistrate, ofi a complaint of Erad Ali prefer- ^y^uN- 
red to Jiim, directed that the complairfant should briirg his wit- nissa^Bibw 
nesses to prove the charge, and forwarded all the police papers and Sheikh Erad 

the petition to the Sub-Deputy Magistrate for his opinion after ! 

examination of the witnesses. The Sub-Deputy Magistrate 
reported the case false, on which the District Magistrate p^assed an 
order on the back of the polfce report Show ’as false.” It does 
not appear whether he formally dismissed the charge. The 
accused Nusibun th^n applied the Magistrate for permission to • 
prosecute Er^ Ali for bringing a false^ charge and for defama- 
tion, on which the Magistrate sanctioned the prosecution under 
section 21 1 and 182 P. C., summoned the accused; and made over 
the* case to the Deputy Magistrate, Pundit Srish Chunder Veyda- 
rutna for trial. The Deputy Magistrate, on hearing both sides, 
discharged the accused on th€^ following grounds: ist^ t’lat the 
sanction to prosecution under sections 2H and 182 was illegal, 
inasmuch as there was no judicial investigation into the 
charge of theft originally made by the accused ; that 

the Magistral did not pass the formal order of dismissal on the 
petition of Erad Ali; and, jrdiyt that the Sub-Deputy Magistrate 
did not hear all the witnesses produced by Erad Ali, as he 
^jjoul^ Jiav^ done, before pronouncing his complaint to be a 
false one. • 

Under these^circumstances, the Magistrate referred the matter 
to the High Courts as he was of opinion that the order of the 
Deputy Magistrate* should be set aside for the following reasons 
stated by him as follows*:— 

» 

That ntf sanction, under section 468, Act X. of 1872*, was 
necessary when the»original charge was preferred to a polifie-offi*" 
cer, vtde W. R., page 33. . . 

That the offence under section 3 i i consists in the mak- 
ing the charge and not in prosecuting It; no judicial inquiry 
into the charge was, therefore, necessary, vide I. L R., i All; 

Series 497. 

That the prosecution was not pendirfg.when the sanction 
w^s accorded by the District Magistrate to prosecute under sec- 
tions 311 and 182 of the Penal Code. 
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1879 That whatever may have been the nature of the inquiry 

Nusi^n. to test the truth or falsehood df the original case, wh.ether that 
Nim inquiry is'^said to be fuTl and ample or meagre and insufficient, I 
Shkikh Erad think that when after making it the Magistrate pronounced the 
original case false, and referred the present complainant’s charge, 
fu dgme nt, under sections 182 and 211, to 'the Deputy Magistrate for trial, 
the said t)eputy Magistrate was bound to come to a finding on 
the merits of this second case, and n'ot discharge the defendant on 
a legal technicality. 

— No sanction to prosecution under section 500 was neces- 
sary. f ^ : 

The judgment of the Court (i), after stating the facts above set 
out, proceeded as follows : — 

We think, the Deputy Magistrate was wrong to question the 
sanction given by the Magistrate. ^ It w^as an order made by a 
superior Court, purporting to be ma"de under a particular provision 
of law. Whether it was rightly or wrongly made was not fqr the 
Subordinate Court to inquire into. The Deputy Magistrate was 
not sitting as a Court of appeal or revision to exaniine the mode 
in which the Magistrate of the district had dealt with the case 
in which he bad sanctioned a prosecution under section 21 1 of 
the Penal Code.* He was bound to accept the sanction as valid, 
and leave tlfe accused to question it before a competent 'Court ‘if 
so advised. 


But the Deputy Magistrate was not only wrong in this; in our 
opinion he was wrong on both the first and thil^d of ’ the grounds 
taken him. • 

A prosecution may be maintained in respecb of false charges 
madejo^the police, or contained in a complgiint which has been 
dismissed under section 147, Criminal Procedure Code, alfliough 
there has beei> no judicial investigation, tlpugh where the accused 
has been brought before a Court, it is wrong to throw out the 
charge against him summarily, arid not to complete the inquiry set 
on foot by the issue of a summons or warrant for his appearance. 
If it were otherwise, t:omplaints dismissed under section 147 could 
never be the subject of a prosecution, yet there is no arrant for 
(i) Ainslik and Bhouqhton, yy. 
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saying that the offence, provided for under section 21 1, is not 1879 
committed simply because it happens to be innocuous to the per- Nusibun- 
son intended to be injured. ' * nissa^Bibee 

And as to the third ground, the Deputy Magistrate is clearly Sheikh Erad 
wrong in treatir\g the preliminary inquiry by the Sub-Deputy — 1 

Magistrate, which was held under the provisions of^ section 146, as 
a trial subject to the rules in Chapters XVI. a\id XVII. of ^ the Code 
of Procedure, The reported ’cases cited by him refer to trials and 
have no bearing on the present case. 

But, even if the^ District Magistrate was in error in sanctioning 
a prosecutioit under section 21 1 in respeot of the complaint before 
himself, and as to this we think he did err, inasmuch as the depart- 
mental order to the police to “ show the case as false was^ not a 
formal dismissal of the complafnt under section 147, this com- 
plaint, as far as we can see from this record, is still pending, in the 
sense that no order has been ma»de on it as against the complainant, 
yet there were before the Deputy Magistrate several charges he was 
bound to consider. 

The complaint included a charge under section 500. The sum- 
mons was under sections 182 and 211 P. C. 

' Now, as regards the charge under section 182, there was the 
sanction required under section 467, Criminal Proeedure Code, and 
"^he cSiai^e uhder section 21 1 P. C. would cover the charge made 
at the police-station, in respect of which no sanction is required 
(see 25 W. R. 3(5), as well as the change madef directly to the 
Magistrate requiring sanction under section 468. 

We cancel the order of the Deputy Magistrate, and direct him 
to try the accused on the charges before him. ^ • 


[Criminal.] 


C L. R., 47, 
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[CRIMINAL JURISDICTION.] 

May lotK EMPRESS w. FELIX MAgUIRE. 

67 , , 

No. Mutiny Act (41 Vic,, cap, 10), section loi^Andaman and Nicobar Islands, Jurist 

diction of Criminal Courts in—Europeajz British subjects. 

Section loi of the Mutiny Act (41 Vic, ‘cap. 10) does not deprive the Criminal 
Courts of jurisdiction over British soldiers committing offences within the territorial 
Vimits of these Courts, nor render the exercise of their jurisdiction dependent upon 
the sanction of the Commander-in- Chief . 

T . t 

HIS was a reference under section 296 of Act X. of 1872, and 
section 13 of the Andaman and Nicobar Islaifds Regulation of 
1876, from the Sessions Judge and Chief Commissioner of the An- 
daman and Nicobar Islands, under the following circumstances 

One Felix Maquire, a-privatc of the 89th Foot, was committed 
for theft, by the First Assistant Superintendent, to the Court of the 
Sessions Judge, the commitment having been made without any 
communication having taken place upon* the subject with His 
Excellency the Commander-in-Chief. The Sessions Judge was 
of opkik-n that under the loist section of the Mutiny Act (41 Vic., 
cap, ro) the committing Magistrate could not exercise jurisdic- 
tion in the caSe independently of the sanction of the Commander- 
in-Chief, and accordingly referred the matter to the High Court.. 

The judgment of the High Court (i) upon the reference was 
as follows • — 

We have referred to the loist section of the Mytiny Act (41 


(i) Morris and Whitb, JJ, 
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Vic., cap, 10, A. D. 1878), and are of opinion that that section (which 
is also to be found in the Mutiny Acts between 1873 and 1878) 
does n'ot deprive the Criminal Courts of jurisdiction over British 
soldiers committing offences witliin thef territorial limits of these 
Courts, nor renciisr the exercise of their jurisdiction dependent 
upon the sanction of the Commander-in-Chief. ^ 

The loist section simply provides thaf, as regards criminal 
offences committed by JBritish soldiers serving in India or its 
dependencies, and at a distance of more than 120 miles from the 
presidency towns, the offenders ynay be tried by a General Court- 
martial, the ^ppoyitment of which resti^ with the Commander-in- 
Chief. It appears to us that tht! section is merely permissive of 
a military trial being held. In this case the Court has got posses- 
sion of the investigation of the offence, and the Military Author- 
ities have not availed themselves of the alternative procedure of 
trying the offender by a GerieraVCourt-martial. 

Under these circumstances, we think that the Court of the First 
Assistant Superintendent was a competent Court to commit the 
accused for trial on a charge of theft, and that the Court of the 
Sessions Judgfe and Chief Commissioner is a competent Court to 
deal with the ca§e so committed, and we accordingly direct the 
latter Court to dispose of the case. * 

Not®.— T fte Andaman and Nicobar Islands Regulation, III, 'of 1876, pro- 

I 

vides : — 

Section 13, claise (c). The functions of the 4 digh Cour^ as a Court of Refer- 
ence shall be discharged by the Governor-General in Council. 

Clause (d)* The functions of the High Court as a Court of Revision shall 
be discharged in respect of ^proceedings of the Court of Session byttjie Go- 
vernor-General in Council, and in respect of Courts subordinate to the ^Court 
of Session by the Court of Session. 

Clause (e). All ortier functions of the High Court shall be disc 1 ^df|^ed by 
the Court of Session, * 

« • » * *» » « « « 

Clauses (d) and (e) of* this section shall not apply to proceedings against 
European British subjects, or persons jcintly charged with European British 
subjects. 


1879 

In re 
Felix 
Maquire. 

Judgment 
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[CRIMINAL REV1510NAL JUBBDlCTCOIj.] 

BURODA KANT ROY . . . 

0 

' , AND . 

KORIMUDDI MOONSHEE and others • ■ • 

Criminal Procedure Code (Ad X. of iSjT), sections' 328 •and 491-evidenc* re- 
corded partly by ofe Magistrate and partly byanothfr.^ 

Notwithstanding the introduction into the section, of the ^ 

oerson" and “conviction,” the provisions of section 32S of the Cnmmal Procedure 

Code apply to an inquiry instituted unde'r section 49 * to e"fof«ng the 

giving of security against a breach of the peace, and in such a case, where the Ma- 
gistrate, by whom only part of the evidence lv?s been taken, is succeeded by another 
Magistrate white such inquiry is pending, the person called upon to show «use why 
he should not give security may insist, before the latter upon the reca« jtndje. 
examination of the witnesses whose evidence has been already Uken by the former 
Magistrate. 


In this case the petitioner moved the High -Court, under the 
circumstance which will be found set out in the judgment 0 ^ 
that Court; to set aside an order made under section 49^ 
of the Code of Criminal Procedure. 

Baboo Doorga Mohun Dass appeared for the Petitioner. 

The judgment of the Court (i), whi.ch was as follows, was 
delivered’ by— 

• , 

WHlt#,y. WHIT6,af..— • 

This is an application to set aside an order, made under section 
491 of the Criminal Procedure Code, ‘djrecting Buroda Kant 
’ Roy to give security against a ^-breach of the peace. A summons 
under that section was issued by a Deputy Magistrate named 
Baboo Kristo Chunder Roy, and he examined three ^ witnesses, 
and the case had ‘arrived at the stage at which the petitioner hid 
to be called upon to show cause, when Baboo Chunder 

(I) Morris attd White, yy. 
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Roy was transferred, and the present Deputy Magistrate was *879 

appointed, in his place. Afteifwartls Buroda Kant Roy, who had boroda 

been duly summoned to show cause, "appeared by his "mookhtear, 

and applied that the witnesses* for the. prosecution should be Korimoddi 

^ ^ ^ Moonshek. 

re-summoned arjd^ re-heard under section 328. This request — 

the present incumbent in office did not comply with, but proceeded 
to hear the cfefence without re-summoning anS re-hearing the White, y, 
witnesses, 'and then made^the* order complained of. 

The petitioner urges that the order should be set aside, on the 
ground that the roquirements •of section 328 of the Criminal • 
Procedure ,C«de have been disregarded. , 

* The Deputy Magistrate in his explanation says that “Buroda 
•Kant Roy’s mookhtear might have asked me to re-summon and 
re-fiear the witnesses, but I do nbt remember thdt he did soV' 

The Deputy Magistrate having no recollection on the 
subject, we think we must 'give effect to the affidavit of the 
petitioner, and hold that the application was made and refused. 

An^ the probability is strongly in favour of our conclusion; for 
it appears from the further explanation offered by the Deputy 
Magistrate \hat he considered that the application was not one 
which the peti^io ner was entitled to make, for the Deputy 
Magistrate says that section 328, according to the view which he 
^ke 5 <rf it, • does not apply to the case of an inquiry into the 
giving of security, because the words used in the first proviso 
are “the accused person," and in the secconcf proviso “ convic- 
tion/' • \ 

The first observation that arises upon the above explanation 

* (i 

is this: If section 328 did not apply to the case then, before the 
Deputy Magistrate, it was his duty, according to the ordinary 
principles which re’gulate the adjudication upon evidenct>^d the 
administration of justice, to recall the witnesses himself; and to 
take their evidence aga*in from the beginning. He'could only be 
relieved from performing that duty on the ground that section * 
328 of the Code of Criminal Procedure applied to the case before 
him. We think, however, that section 328, notwithstanding the 
introduction of the words referred to by the Magistrate as a 
reason for a contrary construction, does not really apply as much 
to an inquiry having in view the giving of security against a 
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breach of the peace as to a trial of a party who may be accused 
of an offence. In the body of the Section the direction is general, 
that the Magistrate is to udopt the procedure prescribed in that 
section whenever a case js .before him in which part of the evidence 
has been heard by his predecessor. Section 491 directs that an 
inquiry into giving security shall be adjudicated upon evidence. 
Upon such an inquiry, the party brought before the Magistrate is 
in substance ‘^accujjed’^ of being likely to commit a breach of the 
peace, or of doing an act which is likely to produce a breach of 
the peace. And if the Magistrate finds that . he is, the order 
which the Magistrate maljes, directing him to give ^curlty, is in 
substance a conviction, though different in Its form and effect; 
The reasons for adopting the procedure of section 328, when^s 
there Has been a change of officeVs pending the inquiry, are just 
as strong in th‘e clise of an inquiry into giving security as they' 
are in the case of an inquiry intQ«an offence. And I may repeat 
that the only result of our coming to the conclusion that section 
328 does not apply to a case like the present one would sinfiply 
be to compel the Magistrate in this and all similar cases to com- 
mence the inquiry afresh. We are, therefore, of Opinion that 
section 328 did apply, and that the Magistrate was bound in this 
case, upon a den^and by Buroda Kant Roy, to re-summon and 
re-hear the witnesses who had been heard by his prede^cessor, 
and that not having been done, his adjudication of the case is 
not in accordance with the provisions provided by the Criminal 

Procedure Code. * * 

• * 

The rule is made absolute, and the Magistrate’s order is set 
aside. « 
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CHl/NDER MADHUB GHOSE , . . 

AND 

JUGGUT tHUNDER SEN • 

Criminal Procedure'Code (Act X, of 1812)^ section ^^o-^Proceeding based upon 
insufficient materials— Jurisdiction, * 

Where the proceeding recorded by a Magistrate, under section 530 of the Criminal 
Procedure Code, is based on materials which do not disclose sufficient ground for 
considering that a breach of the peace is imminent, an order calling upon the parties 
concerned in tl^ disput^e to attend in Court, and give in a written statement of their 
respective claims, in respect of the fact of actual possession of the subject of dispute, 
may be set aside as made witfiout jurisdiction* ' * 

This was an application, under section 297 of the Crin^iml Pro- 
cedure Cpde, to set aside an order of the Deputy Magistrate of 
Baghat in the district of Jessore, instituting a proteeding under 
section 530 of the Criminal Procedure Code. 

I 

In 1878, the petitioner, Chunder Madhub Ghose, at a sale in 
execution of a decree, purchased the right and interest of Messrs. 
Morelland Lightfoot in a mehal called Betiboonia, situated in the 
sub-division of Baghat. The sale was duly confirmed, and the 
purchaser put in possession, on the 23rd August 1878. A 


June 

No. 115 of 
1879. 
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ctitcherry was erected, and endeavours were made to realize the 
rents from the ryots. 

On the 29th January 1879, Babooram Samadar pre- 

sented a petition to the* Deputy Magistrate, alleging that his 
masters had, in 1281, obtained an ouscit talookdaree pottah of the 
mehal from Messrs. Morell and Lightfoot, and wer^ in possession 
and in receipt of rent from the tenants. The petition further 
suggested that the servants of Chunder *Madhub Ghose had ill- 
treated the ryots, and that, in the eveijt pf their being opposed, 
there was a probability of a breach 'of the peace ‘occurring. 

The police were, thereupon, directed to make an** iEquiry, and 
on the 3rd February they reporfed that, although no breach of 
the peace had taken place, it was possible such a breach mighi 
happen, and recommended both parties to be bound down to keep 
the peace. 

Accordingly, on the 17th March, proceedings were instituted 
under section 491 of the Criminal Procedure Code. 

But the Deputy Magistrate, after recording certain evidence in 
these proceedings, on the same day, made an order calling upon 
both parties "under section 530 to appear on the*' 2nd April, 
and produce their evidence before him in a progeeding which he 
thereupon instituted under that section. This proceeding set out 
that it appears from the report of the police that both •-paflrtiec*' 
have commenced a quarrel with regard to kismut BetiWonia, and 
that there is a likelil\ood of a breach of the peace "in the future.'' 

The first proceedings, instituted under section 491, Resulted, on 

the 22nd March, in five of the servants of the present petitioner 

being 'tound down to keep the peace, but on appeal, the 

Magistrate of Jessore set the order of the D^jputy Magistrate 

aside, tiifthe ground that the evidence did not prove the likelihood 

of a breach of the peace, 

( 

An application was then made, on beha,lf of Chunder Madhub 
Ghose, to have the proceedings under section 530 transferred 
to another Magistrate; but this was refused by the Magistrate* 
Whereupon the petitioner applied to the High Court to 
the order directing* the proceedings under section 530 set aside, 
the ground that the materials on which it was baked did hot 
iisclose that either party had done anything, or Was about th 
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do anything, likely to cause a breach of the peace. A rule to 
show cause was granted, and dow’came on for hearing. 

Baboo Kashi Kant Sen, showed cause, 

M, Ghosey Baboo Umhika Churn ' Bose^ and Baboo Doorga 
Mohun Dassy cq^l^ra. 

Baboo Kashi Kant Sen , — Under the new* Code of Crirpinal Pro- 
cedure, a Magistrate majj redord a proceeding' on a police report, 
or any other information, and is not bound to take evidence, 
although in a recognizance case she cannot bind any one without 
recording ^e'ttidence. The two cases ar^, therefore, quite distinct. 
It does not follow, therefore, that because the Magistrate of the 
district has held that the evidence recorded by the Deputy 
Magistrate was insufficient to sii^port the order for recogmzance, 
that evidence is insufficient to satisfy the Deputy ’Magistrate for 
£he purpose prescribed in sectitv^ 530. 

[White, J, — You mean that an order for recognizance cannot 
be rhade except upon evidence ; but under the explanation to section 
530, a Magistrate may act upon any private report, and need not 
act upon ady evidence ; and that if the Magistrate says he is satis- 
fied that a breach of the peace is likely, we cannot go behind it.] 

Yes ; it has been held that a Magistrate, in a fcase under section 
^530*is^ot Bound to take evidence — In the Matter of J\ D, Suther- 

t 

landy 9 B. L. R, 229. In this case the Deputy Magistrate has 
recorded a prdceeding, and that is a’ sufficient compliance with 
the requirenjents qf the section. Even if this. Court has the power 
of going behind the proceeding, I submit that the police report 
hnd the statements of the parties are sufficient to show.thaT: there 
might be a bread? of the peace at any moment. 

Qhose (in support of the rule). — A Magistrate has no junsSiction 
to interfere in cases of this kind, unless he has acquired it*by re- 
cording a proceeding, upon sufficient materials, stating that he is 
satisfied that a breach of the peac| is imminent. 

[White, y.— He has recorded a proceeding, and he Says 
he is satisfied. How can we go behind that ?] • ^ 

He must be satisfied upon sufficient and proper grounds, and the 
gyoun^s ought to appear on the -face of the proceeding. Here the 
[Criminal ] , A C. L, R, 48, 
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proceeding simply states that '* it appears from the evidence in 
the recognizance case, the police report and the statements of the 
parties, tha*t a breach of the peace is likely,” and 1 submit that such 
a proceeding is bad, inasmuch a^ it does not contain any grounds. 

[White, y.— The Magistrate refers to the re, cord in the recog- 
nizance case, and I think we must take that record as substantially 
forming apart of this proceeding.] 

Even then I contend that the materials and grounds referred 
to are insufficient. 

[White, y. — How can we go into that ?] • 

The object of recording a proceeding containiijg the»lVtagistra^e’s 
grounds is simply to enable this Court, as a , Court of revision, td 
iee that the Magistrate has not arbitrarily interfered in disputed 
which ought ordinarily to be sett*led by the Civil Courts— Pfr 
Garth, C. J., in Sheikh Munglo vs. Durganarain Nag, 25 W. R., 
Cr. Rule., 76. I do not go the length of saying that the materials 
must be based upon evidence on oath, but they must be of such 
a character as to lead reasonably to the belief that, unless' the 
Magistrate mean to interfere, a breach of the peace will be 
inevitable. This was the view taken by Mr. Justicfc Phear in 
the Matter of Kishoree Mohun Roy, 19 W. R., Cr. Rule., 10, and 
there his Lordship explains what he meant to say in an earlier 
decision wl^ich was dissented from by Sir Richard CouCH is the* 
case cited by the other side. 

[White, y.— Are not. the admitted facts of the -case, viz., that 
you are trying to realize rents from the ryotrf, that you have 
erected a cutcherry for that purpose, and that the other side 
have set up an under-tenure which you disf)ute, sufficient to lead 
to the inference that a breach of the peace is iikeiy ? Cannot a 
Magistrate, knowing the character and tendencies of the people, 
say that such facts satisfy him that a dispute likely to induce a 
breach of the peace exists ?] ^ 

I submit not; otherwise a. Magistrate may interfere iii the 
case of every dispute, for of all disputes regarding land, a 
Magistrate may say in one sense that a breach of the peRce 
is possible. In the present case the ryots are payiijg ^ds 
WHUpgiy, and we are holding our cutcherry in tNR house ;of 
I ryot mdtb his consent. It must be showij that tie have done 
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same act or acts which are calculated to lead to a certain breach ,1879 
of the peace. I contend that, aKhough the Magistrate may be Chundsr 
satisfied upon statements or information not on oath, those state- 
ments must be similar in character and effect as would be necessary , •• 

^ ^ JU^GUT 

ii^ order to bind down a person under section 491, because the Chuwjpir 
words there are also “ any person likely to commit a breach of 
thepeace.^' * , * 

[White, y. — That ^section has reference* to “a person but 
section 530 refers to “a dispute.^'] 

Yes, but the words are all^arties concerned in such dispute,** ‘ 
that is, a* dispute likely to lead to a bieach of the peace. There- 
lore, what must be 3ho.wn as regards a person *’ in a case under 
section 491 must also be shown as regards “ parties concerned 
in a dispute** in a case under section 530. Now, it has been 
held in two cases in 22 W. R. 79, that the accused must have 
done, or must have been contemplating, some specific act before 
he could be^ bound down under section 491. Those decisions, 

I submit, are applicable to the present case, the only difference 
between the two classes of cases being, that in the one evidence 
must be recorded on oath, and in the other it need not be so 
If, then, the materials are in the present case insufficient, the 
Magistrate has acted without jurisdiction, and his proceeding 
ught 4 o be» quashed. 


The following judgments were delivered by the Court (i) 

. 

Morris, J *:— * morris, y. 

The petitioner, Chunder Madhub Ghose, asks this Couat to ^et 
^ide a proceedwig of the Deputy Magistrate of Baghat, .dated 
March 17th, 187^, which he has recorded under provi- 
sipn^ of section 530 of the Criminal Procedure Cqde. In 
this proceeding he records the fact that a dispute exists, which 
is likely to induce a Breach of the peace between Juggut Chunder 
Sen and one Chunder Madhub Ghose relative to certain land called 
fiiftibppnia, and he calls upon them to give in, within a specifiied 
a written statement of their respective, claims as respects 
. OJ actual possession of the land in dispute* Thepeti- 

i ' ^ ( I ) Morris and W hits, yy . 



»879 

CHundbr 

Maohub 

Ghosb 


V- 

JUGGUT 

CThundbr 

Sbn. 


Judgmtnt, 
Morris, J . 


488 HIGH COURtI [VOlU IV* < 

.. t 

tioner seeks relief on the ground th^t this proceeding is uncalled 
for, and without jurisdiction. * * 

The circumstances of the case are as follow: On ‘the 4th 
March 1874, a certain property of the Messrs. Morell, named 
mehal Betiboonia, was sold in execution of, & decree of the 
Civil Court, and purchased by ‘Chunder Madhub Ghose. On 
the 23rd* August 1878, Chunder Madhub Ghose was put in 
possession by the Court. On the 21st J^inuary 1879 one Baboo- 
ram Samadar, a servant of Juggut Qhunder Sen, presented a 
petition to the Deputy Magistrate of Baghat; representing that 
his master obtained mehal Betiboonia as an ousut talook tenure 
under a lease granted to him by the Messrs. Morell in 1871, 
and had been in possession and in the receipt of rent from the rvofs 
since that date; that Chunder Madhub Ghose purchased the pro- 
prietary rights of the Messrs. Morell in this property at an execu- 
tion-sale on Phalgoon 21st, 1284, ‘lhat servants and 

lattyals, who were seizing the ryots and committing various kinds of 
oppression upon them, that if on the part of his master, opposi- 
tion was offered for the protection of the ryots, an affray would 
probably take place, and he, therefore, prayed that securities and 
recognizances in heavy sums might be taken from certain servants 
of Chunder Madhub Ghose, whom he named. 


Upon this the Deputy Magistrate called for a rep‘ort ffoA th^ 
police, and on the receipt of their report he, on February 13th, 
1879, issued summonses On the persons named, calling on them to 
show cause why they should not be bound down, [n various specified 
sums, to keep the peace. On their showing cause, the Deputy 
Magistrate, on the 17th March 1879, recorded the proceeding 
under section 530, which is now objected to, and on the 22nd 
Marcb^+e bound the persons down in heavy redignizances to^keep 
the pckce. The persons so bound down appealed to the District 
Magistrate, and he set aside the order Oq the ground that the 
evidence upon which the Deputy Magistrate had adjudicated 
did not prove that these persons were likely to commit a breach 
of the peace. As the Deputy Magistrate did not on this stay 
further proceding^ under section 530, and the District Magis* 
trate had no authority to interfere with his action - under that 
section, the petitioner applies to this Court tc restrain him by 
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cancelling the Initial proceeding of March igth. The petitioner *^79 
contends . that there are no grounds for that proceeding, as the Chunper 
information or evidence on which it 'is based is precisely the 
same as that upon which his servants 'W^re bound down to keep , 

, , . . JUGGUT 

the peace, and iu^ respect to which the Magistrate has held that Chundbr 
it does not suffice to prove that they were likely to commit a 
breach of the peace. We observe, however, ?hat what may satisfy 
a Magistrate that a di^put’e likely to induce a breach of the Morris, 
peace exists concerning any land which justifies his taking action 
under section 530 is very diffejent from the evidence necessary ’ 
to warrant an orjier under section 491, which bears upon the 
conduct of the particular persor? affected by it. It is necessary, 
■therefore, to see what are the grounds stated in the proceeding 
of March 17th which have satisfied the Deputy Magistrate that 
a dispute likely to induce a breach of the peace existed concern- 
ing mehal Betiboonia. Unfortunately, in this proceeding, the 
Deputy Magistrate has not recorded any specific grounds. He 
refers to the statements of the parties, the evidence of the witnesses 
and the police report, and states that they satisfy him that a dis- 
pute likely induce a breach of the peace exists concerning this 
property. We have had these statements, &c., read to us, and 
certainly no hostile act, or even hostile intentiop, on the part of 
^^the^r side Cjan be gathered from them. The District Magistrate 
was perfectly right in holding that upon such evidence no person 
could be bounds down to keep the peace. What these statements, 
evidence, and rept>rt amount to is this — that each party lays claim 
to the direct receipt of rent from the ryots ; that, since his purcha^se, 

Chunder Madhub Ghos(^ has made use of one of the hoiifies of 
his tenants which the tenant has given him for the purpof^e of 
a cutcherry; that Jie is inducing the ryots to pay their^^nt to 
him; and that while the first kist of the year has been paid to 
Juggut Chunder, the second has been paid to Chu»der Madhub 
Ghose. 

There can be no question that, at present, the attitude of both 
sides is peaceful, and that each is acting within his own supposed 
right; no attempt at compulsion is exercised x)i) the ryots in the 
matter of the payment of the rent, each party being content 
to take such rent as the tenants choose to pay him, Two 
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questions here arise, ist^ whether, in such a state of things as this, 
there are any proper grounds ‘which would justify a Magistl'ate 
recording a proceeding, and taking action under sectioh 530; and, 
andy whether he is justifred in redording such a proceeding unless 
there is an immediate prospect of a breach of^ t)ie peace arising 
out of the dispute in question. 'We think that the rulings of 
this Court go to show that both these questions must-be aiiswered 
in the negative. The case of Rajhh Run Bahudoor ' 

Ttiessuree Ko&er, reported in 22 W. R. 79, was somewhat similar to 
the present, though there the dis^outes had assumed a far gray^er 
complexion. In it the principle was affirmed that yiere roust be 
some specific hostile act on the ‘part of one* of the parties going 
to show that a breach of the peace is probable. A Criminal Court 
would not interfere when the atts committed were honest &cts 
done in assertion of a supposed claim of right, and which did 
not, in themselves, indicate an intention of afterwards proceeding 
to criminal conduct in the shape of a breach of the peace. 
Again, a Full Bench of this Court, In re Sheikh Mungle vs, 

Nuratn Nagy 25 W. R. 74, distinctly held that, however serious the 
dispute may be between the claimants, and however idesirable the 
Magistrate may consider it to settle that dispute, he has no right to 
interfere, unless 4a breach of the peace xs imminent , Here, not oply 
is there no act on the part of either side from whi^h anj Ijostile 
intention may be drawn, but the Deputy Magistrate has expressly 
recorded that it is to guard against a breach pf the pej?ice"in 
the future’^ that Ke takes action under section 530; clearly no 
immediate probability of a breach of the pea'ce is contemplated 
by hiirf. In both these points of view, therefore, we are of opinion 
that* the Deputy Magistrate’s proceeding is b^d, as based upo9 
what^tfiite, in fact, no grounds at ail, and is, therefore, made without 
jurisdiction. Accordingly we set it aside, and direct the Deputy 
Magistrate t® stay further action under it.^ 

White, y. 
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In the Matter of PYARI LALL and another Appellants. 

Bmdmce Act, A of “ Incapable of giving evidence "^Discretion | 

of Court, 

The words “ incapable of giving evutence” in section 33 of the Evidence Act, 

L of 1872, ^ens)te an^incapacity of a permanent not of a temporary kind ; and 
where a witness is proved to be incapable^of giving evidence, the Court has no dis- 
cretion as to admitting his deposition. But where the absence of a witness is casual 
or due to a temporary cause, the Coiyt has such a discretion “if his presence 
cannot be obtained without an amount of delay or expanse, which, under the 

circumstances, the Court considers unreasonable.*' 

• ^ 

Appeal fronj a conviction passed by the Sessions Judge 
of Gya. 

The appellants in this case were Pyari Lall, Inspector of Polkie, 
and Modan Singh, a constable, both of whom had been convict^ 
by the Sessionsi- Court of Gya, of the offence of abetting the 
fabrication of false evidence, and sentenced, the o’ne to five years’ 
"^TlgorouS imprisonment, and the other to three years’ rigorous 
imprisonment, under section 195, joined with section 109 of the 
Indian Penal Code. The fabrication consisted in this, that they 
caused a gun, part of the proceeds of a dacoity committed on 
the 2ftd June 1878 in the house of one Ram Pershad Lall, 
to be found in the possession of one Bodhoo Dossad,. so as to 
make it appear that he, the said Bodhoo, took part in the 
dacoitj, * . 

In reaped of the one charge of which the prisoners, appellants, 
were found guilty, thf ^assessors were divided in opinion, one 
assessor pronouncing for a conviction, and the other for an 
actjuittal. At the trial before the Sessions Judge, the deposition 
of a Mr.' Clark, the Assistant Superintendent of Police, taken 
before the committing Magistrate, was admitted in evidence, 
Mr. Clark being himself unable to attend the Court until after 
the iritnesses for the prosejjution had been examined! It appears 


1879 

fune 20 fk, 
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**79 that, on the 21st March 1879, the Civil 'Doctor Muller, 

Inn was examined and said, “ He (Nfr. tlark) is* at pipsent suffering’ 
from small-pox. He is not in a condition to attend *^Court and 
Judgmni, jQ gjyg evidence. Perhafps Mr. Cfarlc will be able to give evidence 
without injury to himself, or anybody else, in a week or sot” The 
case for the pro, secution closed on the 25th idem; but, on**jthe 
2nd April, Dr. MuIleV, being called as a witness for the defence;- 
deposed as follows : I think that Mr. Qark, Assistant Superin- 
tendent of Police, is now capable of giving evidence m Court 
without injury to his health.” 

In dealing with the charge upon which the priscners were 
found guilty, the Judge says: In fact -this part of the case 

must .stand or fall on the simple question whether the evidence 
of Mr. Clark, Assistant Superintendent of Police, can be accepted 
as true;” and then, after discussing the question of the admissi- 
bility of Mr. Clarkes evidence, and declaring it to be admissible, 
he further adds: “But when that evidence (Mr, Clark’s) is 
considered in connection with the evidence of Kishen Dutt and 
Bodhoo Doosad, and of Wazir Ali and Tulsi Singh, I do not 
think that it can properly be rejected.” 

In appeal the first point raised was, that as^Mr. Clark could 
have given evidence before the Court of Session, that Court was 
bound to examine him, and, in lieu ol his oral testimony, coufd 
not accept the evidence which he gave before the Committing 
Magistrate. < ‘ 

Jacksofiy M, Chose ^ and Mr. C. Gregory^ for the Appellants. 

Piffai'd^ for the Crown. 

« 

judgments of the Court (i) as to the admissibility of the 
evidence of Mr. Clark were as follow : — 

Mmxs. 5 Morris, 7..* — 

It is contended that Mr. Clack was not incapable of giving evi- 
dence within the meaning of section 33 of the Evidence A^f, arid 
that, considering, the temporary character of Mr. Clarkes illness, 
and the extreme importance attaching, in the Judge^s* estimation^ 

!i (f) Morius and Whits, 
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Jo Mr^ 'CUri «4 the ^ Judge ought to have adjourned 1879 

the triaihfor a«few d^ys, in order that Mr. Clark might Ije examined 
, ojfally*^ I think that this contention is right, and that the Judge Lali. 
has ^ut a wrong construction upon 'the terms “incapable of Judgfnent 
givijig evidence.* I understand the words to denote incapacity Morris, y. 
of a permane;nt character, and not of a momentary or temporary 
character, The word “ incapable “ naturally carries *this mean- 
ing with it. The alloaation in the section of the words with the 
other conditions of an •absolute and permanent character, 
that the witness is dead or can&ot be found, or is kept out of the 
way by th^ adverse party, confirms fhis view, and a still further 
confirmation is found* in the fact that the last clause of the sec- 
tipn seems expressly intended ^o meet the ease of temporary inca- 
pacity, it being lelt to the discretion ot the ^^oi^rt to determine 
.whether the delay and expense consequent upon an adjournment 
for the purpose of procuiing the presence oi a witness are likely 

to be so great that it would be unreasonable to incur them. As, 

then, Mr. Clark was incapable of giving evidence within the 

meaning of the section, and no unreasonable delay or expense 
would have been incurred in procuring his presence, I am of 

opinion that the.depositioa which he gave before the committing ^ 
Magistrfite was improperly admitted, and must be excluded from 
^S:on 5 i(ftrati 5 n. As to the further objection that under section 283 
of the Criminal Procedure Code, no sentence passed by a Court 
of competent jurisdiction shall be reVcrsecl or altered on appeal 
on account, of tjie improper admission uf any evidence, it i$ 
clearly met by the proviso contained in the latter part of the 
section, because the prisoners would certainly have been'materi- 
■ ally prejudiced in their defence by being unable to cross-examine 
Mr. Clark in person A suggestion has also been made that 
thig Courti exercising the discretion allowed to it under* section 
aSa of the Criminal , Procedure Code, might even now, at this 
stage of the case, admit Mr. Clark’s recorded deposition, as 
Mr. ^ Clark himself is not in the country and cannot be produced 
for the purposes of examination, We cannot, however, adopt 
this suggestion. One grave objection to it arises upon the medi* 
cal testimoftyj which shows the absolute necessity of Mr, Clark’s 
petaboal examination in C^urt. Mr. Clark’s memorjf is described 
(C|»iMlNAL.3 C. LR. 49 * 
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as seriously impaired from tJje eflFects of an accident which 
i^re occurred 15 months previous. It is obvious that, unless the 
pY Aai L au opportunity of judging of the then state of his 

yudgvn&nt» memory, any statement of his made on the 15th November, rela- 
Morris, y. tive to the identity of an article s^een by him on the 15th of June 
previous, would be of^ little or no probative value. Excluding, 
then, the 'deposition *of Mr. Clark, it remains to consider whether 
there is other sufficient evidence on the ^record to support the 
.conviction. [The learned Judge here exslmined the other evidence 
on the record, and then concluded as follows : It seems to me 

clear that, but for the corroboration affordeef by Mr. Clarkes 
testimony, he would never have convicted the prisoners upon the 
evidence of these four men. I ha^4e already explained the reasons 
why Mr. Clark’s^ evidence before the committing Magistrate must 
be discarded. Dealing, therefore, with the remaining evidence on 
the record, I can come to no other conclusion than that it is 
entirely unworthy of belief, and that the conviction must be, set 
aside. We accordingly set aside the conviction, and direct that 
the prisoners be discharged.'^] 


WHm,y, White, jf.;— 

The first question is, whether the deposition of^ Mr^Clark^ 
made before the committing Magistrate, was properly admitted 
in evidence. The Judge has admitted it under the provi* 
sions of section 35 of the Indian Evidence .Act, upon the 
double ground that the witness was incapable* of attending to 
give ev^ence, and also that his presence could not be obtained 
without arf amount of delay or expense, which^ under the cir- 
cumstances of the case, the Judge considered unreasonable, 

I am of opinion that on neither ground is the deposition admis- 
sible. The Qivil Surgeon, who was examined on the 21 st of 
March, deposed that Mr. Clark was then •suffering from small* 
pox, and was not in a position tp attend Court and give evidence, 
but might perhaps be able to attend in a week or so. The illness, 
therefore, from which the witness was suffering was of a casi^l 
and temporary character, and this further appears to have been 
||case from the evidence of the same Civil Sur^ 4 <?n, who. In 
bourse 0? this protracted trial, was again called on the an^ 
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April, twelve days after his first examination, to speak to the 1879 

state of. health of one of the accused. On that occasion the 
Surgeon was again questioned about Mr. Clarkes state of health, 
and deposed that he thought Clark coirid give evidence in Court Judgment, 
without injury, t^o his health, though it might be dangerous to White, y, 
keep him long in Court or subject him to a ^ protracted cross- 
examination. * * 

The words incapaj)le of giving evidence ” in section 33 of 
the Evidence Act are the same as the Legislature has previously 
used in the 32nd section of the Act, and mean, in my opinion,* 
incapable.fr^m sojne cause, which the owldence shows to be, of a 
permanent character. . That thisris the true interpretation appears 
■ to me to be shown by two considerations : First, that the^ Legis- 
lature has provided for the case where the absence of the witness 
is casual or due to a temporary cause in the last words of the 
clause, which are these ; “ H* his presence cannot be obtained 
without an amount of delay or expense, which, under the circum. 
stailces of the case, the Court consider unreasonable/’ If it were 
intended that the words “ incapable of giving evidence ” should 
embrace cales where casual or temporary illness,- prevented the 
production of the witness, there would have been no occasion for 
the words at the end of the first clause of the section to which 
havej-efenred. 

Secondly, the Court has no discretion under section 33 as to 
admitting a deposition when the witness*is proved to be incapa- 
ble of giving e^^dence." Such a witness is in the same category 
as one who is dead or cannot be found, or is kept out of the way 
by the adverse party, and his deposition is declared by sehion 33 
to be relevant, aifd must therefore be admitted. The Legi Mature 
could hardly hav9 intended that the Court should exc7«\se no 
discretion in* admitting the deposition of witnesses who could not 
be produced at the time pf the trial owing to a temporary cause, 
and yet such would fie the result of construing the words in- 
capable of giving evidence*” as including casual illness. 

We have been referred to certain English authorities upon the 
meaning of the words ” so ill as not to be able* to travel,” which 
are tpbe found in n and 13 Vic. 42, section 17, But these 
words are so different from those which we are now 'considering, 
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that the authorities cited are oflittle»or no assistance upon the 
^ question before us. On the other hand, I may refer, in support 

PyAfti Lali. view that I have taken, to^i Taylor on Evidenco^^ih 

5q jn enumerating the cases in which the common 
WHiti, y. law regards a witness as incapable oi being called, knd bis deposi- 
tion as admissible in consequence, that text-writer mentions the 
case where the witn,ess is permanently sick, but not the case 
where he is casually or temporarily sick. * 

As regards the second ground, in which the Judge has admitted 
Mr* Clark’s deposition, we have to determine whether the Judge 
exercised a proper discretion. This is to be^gdverned *by three 
considerations — the delay, the expense, and 'the circumstances of 
the case. r 


The evidence shows that the delay that would have been occa- 
sioned by waiting till Mr. Clark could be produced as a witness- 
w'as probably about a fortnight. As regards the expense, if by 
that word is meant expense in obtaining Clark’s attendance, 
which is the natural meaning of the word when taken in connec- 
tion with the context, there would have been no expense worth 
mentioning, tor Clark lived or was staying within a short distance 
of the Court. It is contended, however that the 'expense contem- 
plated by section 33 is not confined to that meaning, but ^also 
includes the expense which would be incurred if the . alternative 
course of adjournnig the trial had been adopted. There are some 
dicta of Phear, y., iti the case of Rccr. vs. Lukhuv Santhal^ W. 
R., Cr. Rul., p. 56, which appare ntly tend to support th^ contention. 
I prono^qnce no opinion, wiiether the expens^i contended for may, or 
may qoi, bt^ properly taken into account by the Judge in exercis- 
ing his discretion; but assuming that it may be, I think that in 
the present case there is no evidence that the adjournment of the 
trial for a fortnight would have been attended with an unreason- 
able amount of expense, or even any considerable expense, t 
come now to the circumstances the case. Of these, one df the 
chief, which the Judge has and ought to weigh, is the nature and 
the iihportancc of Jhe statements contained in the deposition* 
It would be unreasonable to incur much delay and expense whcro 
t||e |^cts spoken to in the deposition are of the na|Wfe of formal 
'for the prosecution, or. 'supply some link the caseidr 
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the prosecution as to which HtUe or no dispute exists, or are facts 
to, which other witnesses speak besides the deponent, and which 
witnesses are produced at the trial. 

On the other hand, it might be very reasonable to submit 
to much delay a^d considerable expense, when the evidence of 
the deponent is vital to the success of the prosecution, or has 
a very important bearing upon the guilt of the accused. That 
Clarkes evidence falls under the latter description is obvious 
from the remark of ,the, Judge. He says : The case of 

Bodhoo Doosad (which is the ftne in which the conviction has 
been had)-m\ist stand or fall on the *simple question whether 
the evidence of Mr. Clark can be Accepted as true.” 

^ No doubt the Judge afterwards modifies this, and attaches 
weight to the testimony of four other witnesses who were pro- 
duced for the prosecution, for he says, after enumerating fifteen 
objections which had been urged against the trustworthiness 
of Clark’s evidence : If Clark's evidence had stood by itself, 
these objections would have had considerable weight. But when 
the evidence is taken in connection with the evidence of Kisheo 
Dutt and bodhoo Doosad, and Wazir AH and Tulsi Singh, I 
do not think it, can properly be rejected.” Still, the Judge 
clearly attached very great importance to Clark’s evidence, and 
rhy*thfe w^s so, is clear, for the main question in the case is, 
whether a particular double-barrelled gun, which is alleged by the 
accused to have? been found in the posj>ession of Bodhoo Doosad 
at thf time, of fiis arrest, was in the possession of the accused 
some few days previous to the arrest. The prosecution have, 
therefore, to establish tllat the accused had possession of a'double- 
barrelled gun at* the latter time, and that it was the same gun 
as the accused stated to be afterwards found with Bodhoo .JJoosad 
when arrested. Clark’s statements are directed to the proof of 
these facts. Their satisfactory proof is vital to the prosecution ! 
in fact, they constitute the pith of the case. 

l am of opinion that the Judge ought not to have held that the 
delay jmd expense of obtaining Clark’s presence as a witness was 
Hnireasonable under the circumstances of tlie* present case. He 
sliotild have postponed the trial for the attendance of Mr. Clark, and 
oyghl not to have admitted his deposition. In Heg, vs. Mowjan^ 


In re 

Pyaw Lall, 
Judgment. 
White, J, 
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*®79 20 W. R., Cr. Rul., 69, Macpherson, y,, in 1873, made the fol- 

Inre lowing remarks, in which I entirely concur; “Section 33 of the 

^^^** ^^*'*" Evidence .Act gives the* Court new powers, which require to 
Judgment, be exercised with great caution. There is no doubt that it is 
Whitb, y. still necessary (just as much as ever it was) to produce every 
witness at the trial, unless it is proved to be either actually 
mpossible to producf him, or to be so difficult to flo so that it is, 
inder th*e circumstances, unreasonable to insist on his pA)duction/^ 

t 

I agree, therefore, with my brother MORRIS in rejecting Mr. 
Mark’s deposition. As regards t^he rest of the evidence for the 
)rosecution, I also agree^that it is not such as^we oar\ safely act 
ipon, and that the conviction, therefore, cannOt be upheld. 
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SHEIKH ERAD ALI Petitioner; 

AND 

NUSIBUNNISSA BIBEE Opposite Party. 

Criminal Pro cedure Code, section Dismissal of complaint, 

« 

A charge of theft wis preferr ed by the petitioner, on the ,7th October 1878, 
j^befOre who thereupon ins tituted inquiries, which subsequently resulted 

in their finding Uie charge unproved. . Meanwhile, on the 15th October, the charge 
wis repeated in a compla int before the Magistrate of the district, who directed 
the complainant and*his witnesses to attend on a particular day, but subsequently, 
without flaving e;|:amined them or the complainant, referred the matter to the 
Sub* Deputy Magistrate. That officer having reported the charge to be false, 
the Magistrate, on the 9th NoVember, wrote upon the police report, wh?cjh had 
meanwhilei on the 26th.Octobe r, been su bmitted to him, the following direction, 
tnV., "Show as false.” 

On* the Tpth November a count er-prosecution, under sections 211, i8p, and 
500 of the Penal Code, was sanctioned, and eventually, on the ?2nd May 1879' 
resulted in the petitioner bejng convicted. While the counter^prosecution was 
pending, the petitioner, on the 22nd Aprih applied to the Magistrate to proceed 
with hU complaint according to law, but was informed that his complaint was dis- 
missed* On the following day the Magistrate recorded the following order; 

DbmifM io accordance with my decision recorded in the, police report under 
section 14^ of the Criminal Procedure Code.” 

M 44 that the complaint had been improperly dismissed, and that the order 
of the Magistrate, dated 23rd April 1879, must be set aside, 


June rj/A. 

No. I2S of 
1879. 
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1879 

Shiikh Brad 
Au 
«. 
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T HIS was an application to set aside an order of the Magis* 
trate of 'Howrah, made *on the 23rd April 1879, disroissirtga com- 
plaint preferred by -the petitioner against one Nusibunnissa 

Bibee. The circumstances which gave rise, to the application 

yudgnunt. will be found reported in the of NusibunnissA vs. Shtikh 
Erad All, ante, p. 4(3. ' ' 


A rule to show cause why the order»in question should rtot be 
set aside was made on t|e 14th. May, and now came on for 
hearing. 


Baboo Kali Churn Bannerjee, in support of the rule. 

* A 

The Judgment of the Court (i) was as follows* — 

The petitioner laid a charge, of theft against Nusibunnissa 
Bibee and others, at the Golabari Police Station, on the 7th Octo- 
ber 1878, The police made some inquiry into the case ; hut as 
they did not send it up to the Magistrate as speedily as the 
petitioner thought they ought to do, he laid a copiplaint before 
the Magistrate of Howrah on the following 15th October, and 
on the 30th of the same month the iMagistrate made an order 
that the petitioner should bring his witnesses, or have them 
summoned within five days. On the 0th Novembpr the petT- 
tioner produced his witnesses, but neither he nor the wititesses 
were examined. • The parties were discharged on their own 
recognizances to attend on the Hth of Novenr-ber, »On that day 
the Magistrate again, without examinin,g the complainant 0^ his 
witnesses, directed the Sub-Deputy Magistrate^ to give his opin^n 
upon the case after hearing the witnesses, This the Oepqlty 
Ma^sfrate did, and he wrote a memorandum, which, after notic- 
ing certain discrepancies in the evidence of the * prisoner's 
witnesses, concluded in these words : * HI do not think that the 
charge of theft was true.” Aftjiir this opinion had been 
ed the Magistrate, the police sent to him their report of the 
case, dated the 26tl} of October, This they submitted in the fotttt 

which indicates, not that in their opinion the charge wajS faleh, 
but that they had not found any sufficient evidence w^ich^would 
(1) Mokris anU Whit? , yy, 1 ^ ^ 
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justify them in sending up, for, trial the parties charged. The 
reason for the police making their repQrt in this form sufficiently 
appears on the face of the report. On the gth of November, 
the Magistrate, without proceeding further with the petitioner’s 
complaint, wrote^across the report, “ Show as false ; ” and on the 
19th November following, on the application of Nusibunnissa, 
sanctioned the prosecution of the petitioner, for giving false inform- 
ation to the police, under section 182 of the Penal Code, and 
for laying a false chargie .under section 21 1. A prosecution was 
accordingly instituted before the Deputy Magistrate, who, on the 
8th January, discharged the petitioner, Hiider section 215, mainly 
on the ground that the sanction was invalid. The matter was 
referred to the High Court, and , on the 3rd April the Magistrate 
was directed by this Court (see anfe^ p. 413) to proceed with the 
.trial, and the petitioner, as^vve are informed, was convicted on 
the 22nd May. Whilst the prosecution was pending, and on the 
22nd April, the petitioner appli(;d to the Magistrate to proceed 
with his complaint, and deal with it according to law. The peti- 
tioner was told by the Magistrate to come the next day, which 
he did, and was then informed that his complaint had been dis- 
missed. The opder of dismissal is dated the 33rd of April, and is 
in these words: “Dismissed in accordance with my decision, re- 
*^cor 3 effin tTie police report, under section 147 of the Criminal Pro- 
cedure Code.” The decision alluded to by the Magistrate, as 
recorded in the police report, consists of the words which he wrote 


1879 

Sheikh Erad 
Ali 

V. 

Nusibun- 

NISA BiBXE. 
Judgment, 


across the police reports, “ Show as false.” 


It is objected here that this complaint has not been ,groperly 
dismissed unde^ section 147, inasmuch as it was* disipissed 
without examining the petitioner, and we think that that objec- 
tion's well-founded. Section 147 is explicit that the Magistrate 
must examine the complainant before dismissing , his complaint, 
and the reason is plain, and founded on a maxim of common jus- 
tice] namely, a Magistrate should not form a judgment adverse 
to the complainant or his case without lirst hearing what he has to 
say. It is not easy to understand how the Magistrate could have 
been under the impression that what he wrote across the police 
report was a dismissal of the petitioner’s complaint under 
section 147. 

[Criminal.] C. L. R 50. 
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>879 At the utmost, it amounted only to a direction or order to the 

, Sheikh Erad police. Furthermore, the High Court, on the 3rd of April, in 
V. its judgment on the application that was made to cancel the order 
NusrB^iBEE Deputy Magistrate under section 215, expressly 

. — mentions that “Show as false'^ could not be ti^eated as a dis- 
yuj^ni section 147. Here the Magistrate wa,s in posses- 

sion of the complaint, and he could only legitimately dispose of 
it, either by himself pursuing the procedure pointed out by that 
section, or by transferring the comp^aijit J;o some Subordinate 
Magistrate to dispose of it according to law, neither of which 
courses he has ad jpted. Yiie reference to the Deputy Magistrate 
for his opinion, and t ic opinion of tlie oificer-that the charge was 
not tru§, did not discharge the Magistrate from examining the?, 
petitioner. Under these circumstances, we must make this rule 
absolute, and set aside the order of the Magistrate of the 231 d of 
April 1879. 

The petitioner in his petition also asked that the order 
sanctioning his prosecution should be set aside; but he did not 
insist upon that part of his prayer befoie us, and very p/operly so. 
Having regard to the judgment and order of the High Court of 
the 3rd of April, directing the Magistrate to try the accused, the 
proper time for tlie petitioner to raise that objertion is, if and 
when he takes proceedings to test the validity of his con\yction. 

I cannot conejude this judgment without observing upon the 
extreme inconvenience and prejudice whicdi the, petitioner has 
suffered by the mode in which his complaint before ^the Magis- 
trate wa^ dealt with. Judging from the petitioner's case, as it 
appears upon the police report of the 26th of November, it was 
one in which the examination of the petitioner was peculiarly 
necessary before coming to the conclusion that there was no 
sufficient ground for proceeding with his complaint to* use the 
language of section 147, and, a /<?/ Z/c/r 7,' before coming to the 
conclusion that it was false. Fpur times, if not oftener, the 
petitioner attended before the Magistrate to support his complaint, 
and once he came ^wjth his witnesses in pursuance of the order 
of the Magistrate,' and ultimately, without ever having been 
examined by the Magistrate, and without any legal dismissal of 
his complaint, was put upon trial for making the complaint, 
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[CRIMINAL REVISIONAL JURISDICTION.] 

July 28th, 

No. 204 of 
1879. 

GONESH DOOBEY and another . . . 

Indian Penal Code, sections 304, 304A, 

t 

Where the accused, a snake-charmer, exhibited a recently captured ’Venomous 
snake, a cobra, without having extracted the poison, and in doing so placed it upon 

the head of a boy, who took fright and was bitten in the hand, and died shortly after 

« 

from-the effects of the bite, held that the accused was punishable, not under section 
304A, for causing death by a rash or negligent act, but under section 304 of the- 
Penal Code, as having done an act which had resulted in death, with the knowledge 
that it was likely to cause death, but without any intention to cause death. 


THE EMPRESS * . , 

AND 
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Criminal reference, under 'section 263 of the .Code of 

Criminal Procedure, by the* Officiating Additional Sessions' Judge 
of the 24-Pergunnahs. - • ' 

The reference was made under the following cjrrumstances 
A snake-charmer, named Gopi, caught a venomous snake, a cobra, 
and refusing to extrae'e the poison, some days later, on the 26th 
May last, began to 'exhibit it. He was Joined by one Gonesh 
Doobey, and a crowd of spectators collected, among whom was a 
'boy, named Brojo, whom Gonesh solected as a suitable person to 
help them in showing off th^ir dexterity with the spake.* . 

It would appear that Brojo^s parents .objected to his being 
placed in such a position of danger, but allowed Gonesh to over-,, 
rule their objections, 

Gonesh put' the snake upon the boy’s head, but removed it, 
when the father objected, only however to replace it a moment 
later. The boy took fright, and, in trying to push away the 
snake, was bitten on the hand, and died shortly after. 

Gonesh and Gopi were both tried before the Sessions Court. 

The jury were of opinion that these exhibitions wert warranted 
by custom; that there was no intention to kill the boy; that 
virtually his parents consented to the boy being used for the 
purpose of exhibition by the accused persons ; and that the. dtath*^ 
was purely the result of an accident. 

The Sessions Judge was unable to concur with the jury, being 
of opinion that, as tlie accused persons, both being by training 
snake-charmers, were well aware of the deadly nature of the 
snake, it* was the grossest act of rashness and negligence on 
their part to cause the boy to risk and lose his life, and that 
the case,^ therefore, clearly fell within section 304A of the Indian 
Penal Cpde. 


The judgment of the Court (i) upon the reference was as 
follows 

The Officiating Additional Judge of the 24-Pergunnahs, differ- 
ing from the jury, has referred this case to the High Court 
under section 263 of the Code of Criminal Procedure. 

The facts of the case are fully stated in the order of reference. 
We think that the offence committed by the prisoner Gonesh was 
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an offence under section 304 of the Indian Penal Code. He did *^79 
not intentionally cause the boy^s death, nor did he, knowing that The Empress 
the act* was “so imminently dangerous that it must, in all gonbsh 
probability, cause death/’ put the shake upon the boy. Do^y. 

The case pat, by the prosecution, and referred to by the Judge Judgment 
in the charge, was one in which the prisoner actually caused the 
snake to bite the person who was killed. It differ.s as the 
Judge remarks, materially from the present case, because then 
there was clearly the knowledge of imminent danger that must 
in all probability cause death. ^ 

The Jwdge, in, referring the case, was of opinion that the pri- 
soners should be punished unde? section 304A; but this section 
does not apply to the present case, in that, for the reasons stated 
above, we consider that the “rash act” did amount to culpable 
homicide. 

We think it may be said In this case that Gonesh did not 

think that the snake would bite the boy. But we think that 
« 

the act was done with the knowledge that it was likely to cause 
death, but without the intention of causing death. We think 
Gonesh should be sentenced to three years’ rigorbus imprison- 
ment. 

Gopi, we think, abetted Gonesh, and is punishable under sec- 
ftons* 1*14 ahd 304, Indian Penal Code; but as he took a less 
active part in the matter, he should be rigorously imprisoned for 
one year only. * ’ ^ ’ 

We senfence Jhe prisoners accordingly. 

(i) ^^c Donkll and Broughton, JJ. 
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ABDtJR RAHMAN vs. SAKHINA. 

SOBHAN vs. SHUBR*ATUN. 

. • 

EUSUFF z/fl. SHAMA. 

^ I 

Prtsideyicy Magistrates Act (IV. of iSyyJ^ sections lowers of Magistrates 

under^ Maintenance^ Stay of order for— ‘Divorce under Mahomedan La^Wt 

Effect of 

A Presidency iMagistrate is competent to stay the operation of an order, made 
under section 234 of Act IV. of 1877, for, maintenance of a wife, and to refuse to 
issue his warrant under the 3rd clause of that section, although he cannot formally 
cancel the order, which must be taken to have been a proper and legal order when 
it was made ; and he is competent to try all questions which affect the rights of a 
woman to receive maintenance. 

For the purposes of Chapter XVIII. of Act IV. of 1877, ^ Magistrate must, 
when a question of divorce arises, determine, on such evidence as may be before 
him, whether there has or has not been a legally valid divorce. 

r 

r 

EFERENCE under section 240 of the Presidency Magistrates 
Act (IV. of 1877). 

In this case thrte Mahomedans sought to selr aside an order 
made by Mr. Amir Ali, Officiating Chief Presidency Magistrate, 
giving^ «Mieir wives maintenance, on the 'ground that, since the 
order^ was' made, they had each divorced their wives. 

The Chief Magistrate, to whom the applicatwns were originally 
made, fi^d the matter argued before himself and Mr. Souttar, the 
Presidency Magistrate of the Southern Diwsion, 

The result was that both agreed in dismissing the application, 
subject to the opinion of the Hig*h Court upon the points stated 
in the following reference 

f 

" Several applications have been made to us recently for setting 
aside certain orders made by us, under section 234 of Act IV. of 
1877 (Presidency Magistrates Act), on the ground that, since the 
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date of these orders, the petitioners have divorced their wives, in 1879 
whose favour such orders were made. The practice in these Courts Abdur 
has hitherto been to dismiss such applications summarily; but in 
view of the importance of the question involved, we allowed the Sakhina. 
parties to argue the ^points before us. The applications are made statement, 
under section 235 of the Aci, which provices that, on proof of 
an alteration in the circumstances of the parties, the Magistrate 
may alter the amount 0’;dered. Looking to the wording of this 
section, and taking it in connection with section 30 of Act IV. 

(B. C.) of 1866, for which it is "substituted, we have held that we 
had no power* under that section to ca'^icel our orders on the 
ground of divorce. It . has been*also contended before us that as 
the Mahomedan law allowed a husband to divorce his wife at 

• t 

any time and for any reason, the Magistrate’s order cannot be 
enforced after the repudiation. In support of this contention, 
two cases were cited — Nepoor Aurut vs. Jurat ^ ly W. R., pp. 73 
and 74, and In re Kaaam rirhhai^ 8 Bom. H. C. R., C. C., 

95 — one of which, however, did not seem to us to decide 
the point definitely, and the ruling in 8 Born. H. C. R. 
appeared to us to contemplate a case where the ciivorce was 
admitted, or where it had received the sanction of a Court of 
competent jurisdiction as to its validity. Considering the inii- 

foTm'^ of * divorce recognized by the Mahomedan law, each 
differing from the other in its legal consequences, and the diffi- 
culties which would arise if the Criminal Cour.ts were to enter 
into such questions, we have held that we had no power to try the 
validity of a divorce, where the fact was disputed by the 
wife. 

• • 

‘'As the question, however, is one of considerable importance, 

and as .we think it a fit case to refer to the High Court, we 
solicit the -opinion of the Honourable Court on the following 
points : — • 

"(*i) Whether the Presidency Siagistrates have the power of 
cancelling, under section 235, orders made under section 234 on 
the ground of divorce? • 

" (2) When the fact of the divorce or its legality is disputed 
by the wife, whether the Criminal Courts have the power of 
trying the question ?” 
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The judgment of the Cou/t (j) upon the reference was as 
follows ;-7- 

The questions referred to this Court are as follow 

In our opinion a Magistrate is competent to stay the operation 
of an order for maintenance of a wife made under section 234, 
Act IV.^of 1877, and^o refuse to issue his warrant under the 3rd 
clause of that section, although ht cannot formally cancel the 
order, which must be taken to have been a legal and proper order 
when it was made, and he is ccvmpetent to try all questions raised 
before him which affect Jhe right of a woman to .receive main- 
tenance. This is the view taken by the Bombay High Court in 
the case cited in the reference (/// re Kasam Pirbhai and his wi^e^ 
Hirbai^ 8 Bom. H. C. R., C. C., 95). The Court, in the exercise 
of its criminal jutisdiction, inqu»red into the fact and legality of the 
divorce there alleged, and having /bund that there had been a legal 
divorce, it declared that the Magistrate ought not to issue an 
attachment upon, or otherwise to execute the order, he being, in 
faety functus officio. 

The power of the Magistrate to act in this way ddes not, in our 
opinion, arise from the change in the provisions of section 13, 
Act IV. (B. C) of 1866, introduced by section 235, Act IV. of 
1877, and. does not depend upon the expression “may m?»ke. siieh*" 
alteration in the allowance ordered as he thinks fit.'" These 
words, read with the proviso w^hich immediately follows them, 

“ provided the monthly rate of Rs. 50 be not exceeded,’' and with 
the provisions of the earlier law, which only admitted of reduc- 
tion 'bf the amount ordered, and gave no authority to a Magistrate 
to rncrease such amount on proof of a favourable change of the 
circv^mstances of the person ordered to pay, seem to us to be 
intended only to vest in a Magistrate a power to revise any order 
of maintenance previously made, on proof of change of circum- 
stances, with a view to alter the amount to that which njiay be 
appropriate under the new circflmstances. 

It is not, we think, doubted by the learned Magistrates who 
have made this reference, that an order of dissolution of marriage 
under the Indian Divorce Act would put an end to tKe operation 


(i) Ainsub and McDonbll, JJ , 
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of a Magistrate's order for ^maintenance, but the^ seem to draw 
a distinction between the case of persons subject to the Divorce 
Act and Mahomedans who can exercise the power of divorce 
at their own pleasure, and without the intervention of any Court. 
This distinction' cannot, in our opinion, be maintained. Whether 
the dissolution of the bond of marriage is capable of being 
effected in one way or in another, when once validly effected, it 
must operate to stop fche operation of a Magistrate's order made 
in favour of a wt/e, Wjth Jihe cessation of the conjugal relation, 
the responsibilities attaching thereto cease. It is only on proof 
of the existeAce of*this relation (we ha\^ not now to deal with 
the case of children)- that a I^agistrate can make any order at 
all,, and any order made is to be^for a monthly allowance for the 
maintenance of a wife, and it is as wife that the . woman is to con- 
tjnue to receive an allow'ance. The last clause of section 234, 
which is so worded as to apply either before or after an order for 
maintenance is made, shows that conduct Inconsistent with her 
duties as wife will take away her right to receive it, even while 
the conjugal relation remains undissolved. 

If a woman makes an application to a Magistrate for an order 
for maintenance* against her husband, she must, if the relation of 
Ijusb^nd anc| wife is disputed, prove its existence. It may, per- 
haps, be admitted that there had been a marriage, but alleged 
that it has been^ dissolved. A Magistrate must ,of necessity in- 
quire into the 4 act of marriage in the one ca’se, and into the fact 
of dissolution of ‘marriage in the other, and we find that in one 
of the cases referred, the learned Magistrate did try the jjlea of 
divorce. Unless, the woman making the application is* a wife, he 
has no power to make an order of maintenance. In the case of 
alleged divorce, the divorce must be proved, whether the ^parties 
are Chrisfians or Mahomedans. The means of proof ^are different, 
but the mode of procedure, as far as the Magistrate is concerned, 
is the same. He is to determine* on evidence whether the alle- 
gation of divorce is true. In the one case, the only possible 
mode of divorce is by a decree of a competent Court, and the 
decree is conclusive as evidence. In the other, a recourse to a 
Court is wholly unnecessary, and unless it should happen that 
the question has been already decided between the parties in a 
[Criminal.] C. L R. 51 
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competent Court, the Magistrate must draw his own conclusions 
from the oral and other evidence put before him as best he may. 

The fact that the power of diyorce given by the Mahomedan 
law may be so exercised as to defeat the intention of the Legis- 
lature as expressed in section 234, Act IV., 1877, other simi- 
lar enactments, may ^go to show that further legislation is requir- 
ed, but it cannot affect the law as it stands. It has been said by 
the learned pleader (who appeared before us on behalf of the 
petitioner to the Magistrates) that the right to exact payment of 
dower immediately on dissolution of marriage is a sufficient check 
to the abuse of that power : this, however, is not matter for pre- 
sent consideration. 

In our opinion, it is, under the terms of section 234, as essen- 
tial to the continued operation as to the original making of an 
order of maintenance, that the recipient of the allowance should 
be a at the time for which maintenance is claimed ; and 

consequently, for the purposes of Chapter XVIII. of the Presidency 
Magistrates Act of 1877, ^ Magistrate must, when a question of 
divorce arisen, determine, on such evidence as may be before him, 
whether there has or has not been a legally valid divorce. If he 
finds that there has been a valid dissolution of the marriage tie, 
he should refrain from taking any steps to enforce t^e orsje^* 0^, 
maintenance from the date of such dissolution. 
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[CRIMINAL REVISIONAL JURISDICTION,] 

In the Matter of CHUTRAPUT SINGH ^ . Petitioner. 1879 

* , ^ September gth 

Criminal Procedure Code (Act^X* of t 8 j 2 )y section ^^o^PossessioHy symbolical No, i86of 

under decree of Civil Court, Effect of-~~-funsdiction, 1879. 

• • . 

A certain inouzah having been solcfin execution of a decree obtained upon a 
mortgage, tlte purchaser claimed a right under thc»sale to a haut appurtenant to 
themouzah, and was put by. the Nazir of* the Civil Court into symbolical possession 
' of the haut as well as of the mouzah. The judgment-debtor refused to give up 
actual possession of the haut, m dntalning that it was dcbuttcr property of 'JVhich he 
was the shebait. A breach of the peace beijig imminent in rrf)nsejquence of the, rival 
claims, proceedings were taken under ^section 5300! the Criminal Procedure Code, 
and the Magistrate, finding that the jucfgment-debtor was in actual possession of the 
haut^ made an order maintaining him in such possession until ousted by a Civil 
Court. 

Held (setting aside th.it order) that the Magistrate had no power under section 
530 of the Criifiinal Procedure Code, to diiect the judgment-debtor to be retained 
in possession until ousted by a Civil Court, but was bound to see that the possession, 
as given by the NaziV, was maintained, leaving it to the debtor to substantiate his 
claim as shebait in a Civil Court. * 

• Vfls Court accordingly directed that the purchaser be restored, to possession, 
and that the Magistrate do see that he is kept in possession until ousted by due 
course of law, • 

• > 
p • 

XvULE to show (;ause why an order of the Magistrate of 
Howrah, dated 10th July 1879, should not be set aside. , * 

The circumstances under which the order was made were 
thesS : Rajah Girendro Chunder Roy held, with another nlember 
of the same family, Rajah Puma Chunder Roy, in Bali, 'one of 
the mouzahs in Lot • Mahamraad Aminpur. He mortgaged the 
Lot to Durga Charan Lala, and on the latter foreclosing the 
mortgage the whole property was sold and bought by Chutraput 
Singh. In the village of Bali, it appears, a ^aily haut was held, 
and Chutraput Singh claimed to have acquired this with the 
purchase of the Bali mouzah. Rajah Girendro denied that 
this haut passed by the sale, claiming it as his debutter property, 
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'879 and maintaining that he and his fCO-sharers were in possession of 

/« re it as such, .before the execution-proceedings, and that they had 
CIhutraput 

Singh. possession ever since. , 

Siat^tni consequence of the endeavours of Chutraput Singh to assert 

— — his alleged right, a breach of the pejice appeared to be imminent, 

and proceedingS'were, ^therefore, taken by the Magistrate under sec- 
tion 530 6f the Code, of Criminal Procedure. Kvidence was gone 
into on both sides, and it was found that the proprietary rights in 
the haut were exercised by daily cojleoticJns *in cash and kind (rfflw 
and Ma) from persons offering their goods for sale at the haut, 
and that contributions of both cash and kind .had been collected 

t 

daily on behalf of Rajah Gircndro Chunder Roy. 

The Nazir, who had been directed by the Civil Court to give 
possession in e;^ecytion of the decree obtained by Durga Charan 
Lala, gave evidence to the effect that, he had given possession to 
the purchaser, Chutraput Singh, by planting a bamboo and 
beating a drum. The bamboo was not planted in the haut, but a 
proclamation, he said, was made in the haut, declaring that the 
share therein of Rajah Gircndro Chunder Roy had passed to 
Chutraput Singh. 

The Magistrate, however, refrained from comihg to any con- 
clusion upon the Nazir’s evidence as to whether symbolical j)Osses- 
sion had be^n given of the haut; and, on the 10th July 1879, 
made an order in the following terms: ‘‘I can have no doubt 
that, as a matter of fact, Rajah Girendro Chunder, Roy has been, 
since the Nazir gave possession of the zemindari,* in a’ctual enjoy- 
ment of his former rights in the bazar, and* I accordingly declare 
that Rajah Girendro Chunder Roy is entitled to rftain possession 
of the 5-annas share in Bali Bazar until ousted by due course 
of law, ‘and I forbid all disturbance of possession till such time.’’ 

Chutraput Singh then applied to the High Court to have this 
order set aside. » 

The application was heard be/ore Mr. Justice AlNSUE and* Mr. 
Justice Broughton, and by them a rule was granted, calling upon 
Rajah Girendro Chunder Roy to show cause ‘^why the Magis- 
trate should not be directed to make further inquiry, and deter- 
mine whether the Civil Court did or did not give possession to 
the petitioner.” 
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This rule came on for fieah\ig before Mr. Justice Morris 
and Mr. justice PrINSEP. 

Baboo Sreenath Dass and Baboo Ralhbehary Ghose^ for the 
Petitioner. , ^ 

M. G/4w^,.and Baboo Bhowani Churn Dutt, Jr., showed cause. 


1879 
In re 

Chutraput 

Singh. 

Argument, 


M, Ghose , — Further inquiry, as suggested by the rule, is 
unnecessary on this point, as even upon the assumption that 
the formal possession 'WaS given to the petitioner by the Civil 
Court Nazir, the Magistrate was competent to find upon the 
evidence, ds lie hal; .done in this case, that at the time of the 
institution of this proceeding wc were de facto in possession. 


• [Morris, J , — We think the^rule ought not to have been a 
limited one, but as we did not grant it, we shoulll like to consult 
with the Judges, who did, and then decide whether wc ought to 
hear the case.] 


•The learned Judges, after consultation’ with AlNSLlE and* 
Broughton, JJ,^ directed that the rule as originally granted be 
discharged, spnd of their own motion ordered that ’a fresh rule 
should issue calling upon Rajah Girendro Chunder Roy to show 
cause why the order of the Magistrate maintainkig him in pos- 
sjssiqn^shouW not be set aside, and proper orders passed in this 


case. 


On this new’rule coming on for heading, Ghose [Branson 
with him) again appeared to show cause. 

M, Ghose , — The Magistrate has distinctly found upon e^i^dence 
that we are in possession of the hauf, which we allege tq be 
debutter property. 

• ■* 

[Prinsep, y, — But the Magistrate was bound to maintaiji the 

other side in possession, as the Civil Court had ordered posses- 

sion to be given to him •] 

* • 

I submit the Magistrate has nothing to do with the order of 
the Civil Court in a matter like this, but has to find who is in 
actual possession. * • 


[PrinsEP, y.— Your property has been sold, and purchased by 
the petitioner ; if you have any claim, you ought to go to the 
Civil Court.] 
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1879 I submit your Lordships, fitting as a Criminal Court, have 

/jtZ nothing to ^0 with the rights of the parties, and that the ,Magis- 
trate has very properly -excluded from his consideration the rights 
of the parties. 

Arg'umenf, ^ ^ 

— [Prinsep, — But the Magistrate was bound to act in con- 

formity with the orders of the Civil Court.] 

I submit that ’there is nothing 'in pbe law to warrant the 
Magistrate in so acting, unless there has-been a decree partes 
declaring the right to possession. * 

[Prinsep, y.— You are the judgment-debtor,, and nf ,the haut is 
debutter property, you ought lo bring a suit to establish your 

right.]. 

This Court, I submit, has simply to see, whether the Magis- 
trate's order is within his jurisdiction, and whether there is any 
evidence to support it. 

[Prinsep, y. — We must see that substantial justice is done.] 

I submit that it is the province of the Civil Court only to‘ see 
whether our possession is rightful. 

[Morris; y. — Do you contend that the Magistrate ^is not bound 
by an order of the Civil Court ?J 

I contend that, as a matter of law, the Magistrate is not bound 
by any order of the Civil Court, and must decide thl; quartron e/ 
actual possession irrespective of any sucn order. 

[Prinsep, J\ — you aware of a case in 16* W. R., in which 
the contrary has been held?] 

1 was about to cite and distinguish it from the present case. 
That ^as.the case of Rat Mohun Roy vs. Wise, 16 W. R., Cr., 24, 
in wT-iich a decree for possession had been ixlade by the Civil 
Court? as between the parties to the proceedings in the Criminal 
Court, ’and the Court held that the Magistrate ought £0 be guided 
by the terms of that decree. » 

« 

It is not necessary for me ,to question the soundness, as a 
matter of law of that decision, ^or there is a manifest difference 
between that case and the present. Here we say that the haut 
being debutter property could not have been sold, and con- 
sequently could not have been legally made over to the auction- 
purchaser; we further say that, as a matter of fact, as found by 
the Magistrate, we never gave up possession of the haut. 
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it. 

[PrinsEP, y,— But the Niazir*says that when he planted the 
bamboo h'e included the haut also.] 

We say that the haut was not jncluded ; but even if it was includ- 
ed, the question whether it was rightly included has yet to be 
decided by the* Civil Court. If a Magistrate were bound as a 
matter of law. to hold that, irrespective of the- fact of actual 
possession, the party in whgse favour the N^izir chose'* to plant 
a bamboo must be maintained in possession under section 530, 
his decision would virtuallj* depend upon the word of the Nazir 
or his peon. 

In the*case of *Nobin Chunder Koondoo vs. Jogendra Nath Shut- 

, * 4 

tacharjee^ 25 W. R., Cr., iS, it was distirctly held by Glover and 
’MiyrER, yy., that the act of a Qivil Court peon delivering over 
possession of the disputed land to the purch^sei; does not take 
away the power of a Magistralje to inquire into the question of 
possession under section 530. 

[Prinsep, J , — There is a case the other way in 25 W. R., Cr., 
46 -— Sardar vs. Bukhtar Sardar,^ 

That is a very different case; there, there was a conviction for 
mischief, ancf the Court refused to interfere. 

[Morris, J^.-i-But the case you have cited is really against 
you, for the first party in that case was wholly unconnected with 
tiTe ^rffceedmgs in the Civil Court. Here, you were 'a party in 
the civil suit.] 

I submit thal does not really distinguish theicase, for we claim 
as shebait, and tlje whole question in the civil suit will be 

whether our claim is well founded. 

• •• 

Suppose the first party in the case in 25 W. R., Cr.,' 18, were 
only a benamidar for the judgment-debtor, would the proof of 
that fajct have taken away the Magistrate's jurisdiction? I submit 
that there is a clear distinction between a case in which the Civil 
Court has made a decrfte'for possession inter pattes, and a case 
where*the right to possession is ye^open to litigation. 

In a very recent case tried by Garth, C. y., and Kemp and 
Birch, JJ.-^Sheikh Munglo vs. Durga Narain* l^ag^ 25 W, R., Cr,, 
74-— It was held that symbolical possession, though entitled to con- 
sideration, was not entitled to weight as against a party proved 
to be in actual possession (see page 80). Kemp, indeed, 
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expressed his opinion that sypibohcal possession would be no 
evidence swch as a Magistrate could proceed upqn, in inquiring 
and deciding upon which party v^as in actual possession of the 
subject of dispute. 

[Morris, y. — We can set aside the finding* of the Magistrate 
if we findp't is against *the evidence.] 

I submit not. Under section 297, 'Code of Civil Proceclure, your 
Lordships cannot interfere in this case, unless you are prepared 
to hold that, as a matter of law and frrespective of the evidence, 
the Magistrate w'as bx)und to maintain the other side in 


possession. 

The other side was not called upon. 

The judgment of the High Court (i) was as follows : — 


The subject of dispute in this ci^se is a certain Haut Chandnj, 
appurtenant to the village of Bali'. On the 23rd June last, upon 
the petition of one Frosunno Coomar Chuckerbutty on the part of 
Girendro Chunder Roy, who complained of the threatening 
conduct of the servants of Chutraput Singh, the opposite party, 
in connection with the haut, the Magistrate instituted proceed- 
ings under section 530 of the Criminal Proced-ure Code. Chut- 
raput Singh alleged that in execution of a decree of the Civil 
Court, the zemindari properties of Girendro ChundeV RoyVer? 
put to sale and purchased by him on the 9th December 1878; that 
amongst these were the village of Bali, together with its Haut 
Chandni; and that in the month of Choit last, that is, (in the course 
of March and April 1879, the Nazir of tl)e Court put him in pos- 
session of these properties, including Bali with its haut. 

^ L. 


On the other hand, Girendro Chunder Roy, whilst admitting 
that the zemindari properties had passed into the hands of 
Chutraput Singh, and not denying the allegation of Chutraput 
Singh that Bali, together with Haut Chandni, formed part of the 
properties sold, contended that ^'Haut Chandni was a debutter pro- 
perty which he held in trust as shebait, and that Chutraput Singh 
had been put in possession of the village of Bali only and not of 
the Haut Chandni. The Magistrate visited the scene of dispute, 
and after examining the witnesses and taking evidence adduced by 


(1) Morris and Prinsep, JJ, 
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either side came to the conclusion that the preponderance of 
proof of .possession was in favour of Girendro Cliundcr Roy, 
and gave an award declaring Girendro Chundcr Roy entitled 
to retain possession of the haut* until 6iTstcd by due course of 
law. In his judgment, the Magistrate gives at length his 
reasons for this conclusion, hfe sets aside at the, outset all con- 
siderations arising out of the action of the Oivil Court m giving 
possession of the haut t^o Cluitraput Singh, and treats the case as 
though it were an ordinary dispute for possession of land between 
two rival zemindars. He says : I warned cither side at the out- 

set that I .should pay no attention to ai>y evidence as to the right 
to possession, and tlv^^ warning* has been fairly attended to. 
The question as to whether the !)azar is debutter or mal^ and 
whelhcr it is tlu; ‘Haut Chandiii^ inentioio^d in tlie di;e(l of mort- 
gage in foreclosure of which the village was sold, has been touched 
lightly by either side. A {indingin favour of the 2nd [)arty on the 
question would not help him in the_e proceedings unless I could 
follo\^ it with another finding that the Nazir gave him symbolical 
possession of the baz:ir with the rest of the village wdien he 
planted a han^boo there some time in Choit, and a finding again in 
his favour on this point would be in no way conclusive unless, since 
the date of hans-ffarce and up to the date of institution of these 
p^ce^ijings, he has been in actual possession of a shcare in the 
bazar, and ii? actual receipt of the rents and p(T(jiiisites there- 
from. As a matkr of fact, no real evidence lias been offered as 
to the nature of fhe property, and the evidence that has been of- 
fered as to the Nazir’s proceedings, I may pass over to get at the 
real point in issue — the proceedings of the two rival representa- 
tives in the bazar since the Nazir’s visit.” * 


1879 
Jn re 

ChutrapUt 

Singh. 

Judgment, 


It is in consequence of this disregard by the Magistrat*e of 
the action of the Civil Court, as proved by the evidence c 5 f the 
Nazir, that the petitioner Chutraput Singh seeks the interfer- 
ence otthis Court under section 297* 

It seems to us that there is much force in his contention, and 
that the Magistrate is not competent, under section 530, to liulli- 
fy the action of the Civil Court. He was bolind to satisfy 
himself whether, in delivering possession, the Civil Court did or 
did not give possession of the land on which the market is held. 
[Criminal,] C. L. R 52, 
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*879 If it did give such possession, aijd the possession was not sub- 

jnre sequently abandoned, the action of the judgment-debtor, in refus- 

ing obedience to its order is not enjoyment of the possession such 

as the Magistrate is* to uphold. The question may hereafter 

judgment. . / . ^ 1 

— — arise, whether possession was wrongly given, ot this particular 

land; but if it .was given, and the*party to whom it was given has 

not subsequently withdrawn from it, and let another come in 
• • * 
and establish himself thereon in such ^ manner that he can set 

up a peaceful enjoyment, the Magist/ate is bound to maintain 
the order of the Court. •' 

Now, that the Nazir did, in obedience to the order of the Court, 
put Chutraput Singh in posses'sion of the haiit in dispute, As 
well /as of the village of Bali, is proved by his own evidence. 
He says: “I gave possession by planting a bamboo, and beating 
a drum, There arc 267 villages in Muhammad Amur pore. I 
went through the usual form 'in every village. I began in 
Choit, and it took me thirty-one days. I gave possession of 
Joyram Sircar who was empowered to give receipt. The re- 
ceipt was in the terms of this autiienticated copy produced. 
The receipt' contained the words, ‘Bali maihaut.'^ I got out of 
my boat at the ghat, and went from there to the thannah over 
the bazar, declaring that possession of Girendro Chunder Roy^s 
share had been given to Chattro Singh. I planted a^^JiAmb^o 
about two bighas from the lhanna near a dispenskry. / men* 
Honed the haiit in my ' proclamation^ and had »a drum beaten. 
Joyram Sircar and Saradhar Gaiiguli and some ^others were 
there present. 

Speaking also of the list of villages which he took with him, 
and according to which he gave Chutraput Singh possession, he 
says; “I remember that in that list ‘Bali mai haut Chandgi^ 
was Vritten.'^ As has already been mentioned, Girendro *C^n* 
der Roy di’d not in his written statencbent deny the allegc^tioS of 
Chutraput Singh that “Bali , mai haut Chandni^’ was entered 
in the list ol properties whic^i the Civil Court sold to Chutraput 
Singh. As judgment-debtor, Girendro Chunder Roy must have 
been fully awar^ of this, and therefore it does not lie in his 
nibuth now to say that the haut was not given with th^ .village 
of Bali by the Nazir into the possession of Chutraput Singh. 
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From the evidence and frojn the Magistrate's own hnding it is 1879 

clear that Chutraput Singh has never withdrawn from the in re 

possession given him by the Nazir. He has, in spite of the 
opposition of Girendro Chunder Roy, sought to maintain his 

possession by 'the exaction of the haut dues, and that Girendro 

Chunder Roy^ the long-established proprietor, sbpuld be in a posi- 
tion to give the better evidence of holding possession cf the haut 
is not to be wondered >at. But we are of opinion that when the 
Magistrate found that the Nazir, acting upon the authority of the 
Civil Court, had, rightly or wrongly, given possession of Bali “mai 
haut ” to Ghhtraput Singh, it was his duty to have maintained him in 
possession, and not to have renciered the possession given by the 
Civil Court a nullity. The view expressed by Mr. Justice I^LPHIN- 
STONE Jackson in the case of Rat Mohun Roy vs. Wise^ in 16 
W. R., Cr., 24, meets with our entire concurrence. The sole object 
of a Magistrate in taking action under section 530 is to prevent a 
breach of the peace between rival claimants to a particular proper- 
ty. For that purpose he satisfies himself as to the party actually 
in possession at the time that the proceedings were instituted, and 
declares such party entitled to retain possession until ousted by 
due course of law. In other words, he declares one party enti- 
tled to retain possession until the Civil Court declares which 
partjWias the better right, and puts such party into possession. 

Here the Nazir, acting under the authority of the Civil Court, 
had, in due course of law, put Chutraput Singh into possession of 
the land in dispute; and yet, in the view taken by the Magistrate, 
he cannot be allowed to retain the possession which the Nazir 
gave him, until a fresh order has emanated from the CiviVCourt, 
and another Nazir has put him in possession. Such a course of 
proceeding seems'to us manifestly improper, as it defeats the ob- 
ject for which section 530 was framed. We, therefore, make 
this rule absolute. We set aside the order of the Magistrate, 
and direct that Chutraput Singh be declared entitled to retain 
possession of the haut, and that the Magistrate do see that he 
is kept in possession of the same until he is ousted by due course 
of law. 
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[CRIMINAL' RliVISlONAL JURISDICTION,] 

EMPRESS vs. HARl .KISTO BISWAS. 

Criminal Proceanre Code, sections 122 and luO^Confession, 


A defect in a confession taken under section ''122 of the Code of Criminal 
Procedure cannot be remedied, as in thecise of rin , examination of a prisoner under 
section 346, by evidence taken at Sessions, * 

-K-EFERENCE under section 263 of the- Criminal Procedure 
(^ode by the Additional Sessions Jiid^e of the 24-Pergunnahs. 

In this case the accused was charj^ed with havinof, on the 12th 
July last, murdered a boy of eight pr nine years of age, whose 
body was found in a tank the following iiDrning. The pjst’mortem 
examination showed that the death was caused by drowning, and 
on the same day, on the 13th July, the accused made a full 
confession before the Cantonment Magistrate of Barrackpore, 
admitting that he had drowned the l)oy in order to possess himself 
of a golden armlet that he wore. No certificate was appended 
by the Magistrafe to the ellect that the confession had been 
voluntarily nride. But the Sessions Judge found that thffr'e w^s 
no reason to si ppose that it was not a genuine and voluntary 
confession. He was ot opinion, also, that it was corroborated at 
the trial by evidence showing— (i) that the deceased was last 
seen in the company of the accused oa the afternoon of the 
day in question; and (2) that though short of funds previous 
to this occurrence, the accused had plenty of money that same 
evening, I here wa.s also other evidence showing that hti was 
suspected from the first, and admitted his guilt before the 
police were sent for. 

Ihe Jury ac(|uitted tlie prisoner. They considered that they 
would not be justified in convicting the accused in the absence of 
the direct evidence qf (‘ye-wltnesses to the murder ; they declined 
to act on the prisoner's own confession, though they could assign 
no reason for disbelieving it; they found it proved that the de- 
ceased was in the piisoncr’s company on the day of the occur- 
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fence, and that the prisoner in^some manner, not satisfactorily 1879 
explained by him, became possessed of money that day.. Empress 

The Sessions Judge disagreed with the verdict of the Jury, Hari Kisto 
being of opinion that the confession was amply corroborated 
by evidence. Vib, accordingly, submitted the case for the con- 
sideration and orders of the High Court. 

The'judgment of the Court (i), which ' was as follows, was 
delivered by — 

Wilson, 7..— ' Wilson, y. 

We a^ree with ^ the verdict of the Jury, and a judgment of 
acquittal must be entered. The reason of our judgment is this : 

TKe confession which was adijiitted in evidence against the pri- 
soner is clearly a confession taken under section 122 of the Code 
of Criminal Procedure, and pot an examination of the prisoner 
by the committing Magistrate. *As such, therefore, any defect in 
that^ confession cannot be remedied by evidence taken at the 
Sessions, as can be done in the case of an examination of the 
prisoner under section 346. Then, on examination of this con- 
fession, it appears that it does not bear the certilicate of the 
Magistrate required by section 122, and without such certificate 
it cannot be received as evidence. Without tliis confession it is 
^ear^^iere *is no suliicient evidence to justify the ’ conviction. 

The prisoner will, therefore, be discharged. 

; (i) Wilson and Tottenham, JJ . ’ 
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October nth. 

No. 587 of 
1879. 

Section 122 of the Criminal Procedure Code (Act X, of 1872) does not apply 
to a confesdon recorded by a Magistrate acting under Chap. XV, or Chap, XVII,, 
but to a confession made by a Magistrate other than the Magistrate by whom the 
case has to be inquired into or tried, and to a confession made during, or before the 
commencement of, an investigation by the police. ^ 

Criminal APPEAL from a conviction pa.<sed by the Ses- 
sions Court of Burdwan. 

Moonshee Serajal Islam appeard for the prisoner, 

The facts are fully set forth in the judgment of the High 
Court.(i), which was as follows 

ft 

The prisoner having been convicted of murder in the Sessions 
Court of Burdwan, and having been sentenced to death, his case 
has come up to this Court on a reference by the Officiating, Ses- 
sions Judge under section 289 of the C. C. P., as well as upon 
an appeal by the prisoner against the conviction. 


In the matter of BEHARI HAJDI . . , Appellant. 

Criminal Procedure Code, Act X, of i 8 ^i, sections 122 and 
Confessions^ Evidence. 


(I) WasoN and Tottenham, 
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The conviction may truly be said to rest entirely upon a con- 1879 
fession jnade by the prisoner l)efore the Joint Magistrate of in re 
Burdwan on the 30th of July. If that confession be admissible 
in evidence, and if it be believed, the ^conviction is undoubtedly 
sound. If the •confession be ^disregarded, the conviction cannot 
be sustained. 

The Judge admitted the confession without demur, aqd charged 
the Jury to convict if^ they believed it, 'A verdict of guilty 
having been returned, the Judge convicted the prisoner and 
passed sentence of death. * then proceeded to record a note ’ 
for the coasideration of this Court tl^at, under a Full Bench 
•decision of the Hfgh Court oi Bombay in Bai Raian's case, 

10 Bom. (F. B.) H. C. 166, the conviction is not maintainable, the 
confession bearing neither the* signature nor the mark 'of the 
accused. In his letter of reference, he calU attention to the 
same case, and to a case laf^ly decided in this Court — Empress 
vs. Manu Panioli^ 4 C. L. R. 137, and I. L. R., 4 Cal. 696, 
in \vhich the decision of the Bombay Court was approved and 
followed. 

The prisoner's pleader has, on the strength .of these cases, 
contended that the confession in question was not admissible in 
evidence by reason of defects upon the face of the document; 
^ndij^tat these defects could not be amended by further evidence 
taken in the Sessions Court under the last part of section 346, 

C. C. P. . 

We fully absent to the ruling contained in the decision above 
cited. That ruling is simply that a confession recorded under 
section 122, C. C. P, Is not admissible in evidence aganst the 
person making it, unless it has been recorded with all the for- 
malities prescribed by law ; and that a confession under section 
122 *is not* an examination taken in the course of a preliminary 
enquiry which, by sectjpn 346, may be supplemented by evidence 

in the Court of Sessiob as to the fact that the recorded statement 

* . 

was made by the prisoner. • 

Our decision in the present case must depend upon whether 
we hold the confession to have been one utjder section i22, or 
an examination of the accused under section 193 during a preli- 
minary enquiry by the committing Magistrate, If it was the 
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latter, there Is evidence on the record, taken in the Sessions 
Court, which remedies all defects’of form under section 346. 

On the face of the proceedings in the Sessions Court, there 
is nothing to suggest a doubt that it is, what it purports to be 
an examination by the committing Magistrate. , But, in order 
to satisfy ourselves upon this point, and to enable the prisoner's 
pleader tp make his 'case as strong as he could, we adjourned 
the hearing of the ‘case, and sent for the record of the proceed- 
ings before the Magistrate, which had not accompanied the refer- 
ence in the first instance. « 

The first ground upon which the prisoer’s pleade- asks us to 
hold that the confession was, in fact, one iinder section I2i is, 
that the Magistrate attached to it a certificate, that it was in his 
belief made voluntarily; such certificate being prescribed by 
law for a confcfssidn under section 122, and not being required in 
respect of other confessions. 

We do not think that there is any force in this argument. 
The presence or absence, or form or want of form, of a certificate 
that the statement was voluntary, cannot show under what 
circumstances . the confession was made, nor w'ill iV alter the 
fact, whatever it was. If a confession be made under circum- 
stances contemphjted in section 122, the absence of the requisite 
certificate will not alter it into an examination takei> in ^-pre- 
liminary enquiry, and similirlya superfluous certificate added to 
such an examination will not convert it into a confession under 
section i22. What* the circumstances were, must be ascertained 
independently of any certificate. The second ground put forward 
for hoi cling the confession to be under section 122, C. C. P., was 
that Lt was made on the 30th of July, several* days before the 
examination of the witnesses, which was on the 4th of August, 
and, for this purpose, the Magistrate’s record is referredTo. But, if 
that record is to be used, the whole must be ponsidered, ancl it seems 
to us, on examination of the Magistrate's record, impossible 
to hold that the prisoner's confession was under section 122, 
C. C. P. That section applies, we think, to a confession made to 
a Magistrate other, than the Magistrate by whom the case has to 
be inquired into or tried, but who may not even have jurisdiction 
to inquire into or try it; and to a confession made while the case 
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stirt under investigation by llie police, or before such investi- 
gation has commenced, ft does not apply to a confession recorded 

a Magistrate acting under Chapter XV. or Chapter XVII, of 
^he q. C. P. • ‘ . 

^ In the preaei]t case, the confession was made to the Magistrate 
who enquired into and comnSitted the case to the Sessions ; and 
the Magistrate was then acting, we think, under Chgipter XV. 
The confession was ii^ade when the case was no longer under 
investigation by the police, and when the prisoner had been 
brought before the Magistrate! under section 190 of the C. C. P. ' 
The enquiry by ,the Magistrate thereupon commenced, and his 
'examination of the prisoner from*that moment came under section 
193. It is not the common case of a prisoner confessing to 
the police in the course of tUeir investigation, and being*sent in 
at once to the nearest Magistrate for the puVpo^e of having the 
confession recorded before hV* may have changed his mind about 
making it. in this case, the murder was committed, and the police- 
investigation was completed, nine years ago. That investigation 
pointed to the prisoner as the murderer; but he, having disappeared 
from the locality, could not then be arrested. In July of this year, 
it seems from the Magistrate’s record, that the Joint Magistrate 
of Burdwan received information of the prisoner's whereabouts. 
On 24th of that month, he issued a warrant for his arrest 
addressed 'to the Commissioner of Police for Calcutta The 




warrant was executed in the Hooghly District on the 29th, and 
the prisone^r, v^tli his companion, the widow of the murdered 
man, was brought from Hooghly, and, 011 the 30th, was placed 
before the Joint Magistrate of Burdwan in obedience to.Jjis war- 
rant. That officer then proceeded to examine the prisoner,, who 
thereupon confessed; and, after examining him, he sent him to jail, 
admitted his companion to bail, and directed that the witnesses 
for the prosecution be; sent in. These proceedings were evi- 
dently under Chapter XV., sections 193 and 194, and section 122 
can have no application to them. On the 4th of August, the wit- 
nesses for the prosecution were examined by the same Magistrate^ 
and thtf prisoner was committed to the Sessions, 

There is an obvious difference between this case and that report- 
ed at page 606, I. L. R., 4 Cal, In that case, the Magistrate was 

[Criminal.] C. U 53* 
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cieatly not acting under Chapter Xy., for, when he tecordijS the 
confession, he was not within t\ie local limits of his jurisdictioh ; 
and as stated by one of the- learned Judges of this Cou'rt^ ftie^ 
prisoner was brought before -^e Deputy Magistrate simpjy for 
the purpose of having his alleged confession ceeorded. Hetide, : 
that confession clearly comes under section I i2. 

For the reasons stated, we think that the confession in, question 
was fully admissible' in evidence at the <,nal, and that any defect 
in respect of the prisoner’s signature , or mark was cured by the 
evidence of the Magistrate’s mokurrir who was examined ai the 
trial, ■■ . ' • ■ 

The confession being good evillence, there remains no question 
as to the propriety of the conviction, nor can we see any reason 
why the sentence passed should be other than capital. The 
Sessions Judge’s suggestion, that the lapse of time since the 
murder might be considered as a ground for commuting that 
sentence, does not commend itself to our minds. We feel it to be 
our duty to affirm the conviction and the sentence of death 
passed upon the prisoner Behari Hajdi. His appeal is according* 
ly dismissed. • ' 
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,, , Lcrimjnal reference,] 

,HARAK.NARAIN SINGH 

\i • . AND 

LUCHMIBUXROY 

Pracidure Code (Act X of 2), section ss^-^^onstructim Possession-^ * 
^ Possession through iicca^ars, 

• ^ctbn 530 of the Code of Criminal Procedure contemplates disputes between 
owners as well as occupiers. 

• Pfi: Jackson, 5^.— Where a zemindar has let his lands in farm, he, his farmers, 
and the occupying ryots, are all, in their degree, concerned in. any dispute as to 
possession which may arise, and they^ ought to be maintained in possession of the 
interests which they severally enjoy. • 

Sutherland vs, Crowd^i 18 W, R. ii, cited. Empress vs. Thakoor Doyal 
Sinj^ht I. L. R., 3 Cal. 320, commented upon as having gone too far. 

This was a reference under section 296 of . the Criminal 
Procedure Code (Act X. of 1872), submitted by the Officiating 
Judicial Commissioner of Chota Nagpore undpr the following 
^irc^mpstanees ; — 

Rival daims had been preferred by two persons, Harak Narain 
Siflgh and Luchmi Bux Roy, to certain land, and the Assistant 
Commissioner considered it necessary to institute proceedings 
uoder section 530* of the Criminal Procedure Code. In these pro- 
ceedings he examined *4 out of 23 witnesses produced by. Harak 
Narain, but they, failed to prove that person’s possession,* and 
then, upon their e,vidence, which did not prove the adversary’s 
possession, ‘and the written statement of Luchmi Bux, he. passed 
an order .’declaring the [alter entitled to retain possession of the 
land until ousted by dbe course of law. 

The High Court quashed thls»order, on the grotind that it had 
not been based on evidence taken before the Judicial Commis- 
sioRefi, but Upon to unverified written statement. 

. The Assistant Commissioner thereupon took furtherji evidence, 
and upon thiat evidence confirmed Luchmi Bux in possession. 
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It appeared, however, that Luchmi B^x had claimed to hold, not 
directly, but tbraiigh a ticcadar. 

I'iie Judicial Commissioner, being of opinion that constructive 
possession was not such as’ was contemplated by section 530 of 
the Code of Criminal Procedure, referred th^ •matter for the 
opinion of the Hijgh Court. 

He suggested, hovfever, that no further proceedings should be 
taken, as it was then* nearly a year since tjie dispute commenced, 
and no breach of the peace had occurred, or now seemed likely 
to occur. « 

The following judgments were^ delivered by the Court (i) 
JACKSQN, y. 

The Magistrate having made a second order in this matter, 
after the quashing of the first,* the Judicial Commissioner 
again submits the case to this Court, on the objection, now 
taken for the first time, that Luchmi Bux, the party in whose favour 
the order has been made, claims to hold possession, not by imme- 
diate collection of rents from the ryots, but through a ticcadar. 

My brother McDonkll thinks this objection is taken too late, 
and may on that account be disregarded, but ft seems to me 
that the objection, if it be valid, goes, as the Judicial Com^mis- 
sioner says, to the root of the Magistrate’s jurisdiction> and must 
prevail. 

1 am not aware \)f any ground for the opinion that a zemin- 
dar, who has let a part of his estate in ticca, cafinot be regarded 
as in p^qssession, or be maintained in posseesion by a Magistrate, 
as lo^g as*section 530, Code of Criminal Procedure, or any like 
provision, continues in force. 

The section in question re-enacts section 2, Act IV. of ^840, 
which was passed for the purpose of settling doubts as to the 
meaning of Regulation XV. of 1824, and ‘that enactment made 
a change in iVh law as it stood uilder the older Regulation XLIX. 
ofi79.T 

Mr. Justice Ph€AR was of opinion at one time that section 530 
was applicable only to cases of actual or manual possession, such 
(1) jACKi^oN and McDonbu, yy. 
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as that of ryots, but the fallacy of this view was pointed out ‘879 

by Chief Justice CouCH in a later case {Sutherland vs. Crowdy, Ha«ak 

18 W. R. ii), and it may be said to be settled law, that the section si^qh 

contemplates disputes between ow*ners as* well as occupiers of land, 

This, indeed, is peffectly clear when previous legislation is refer- Bux Roy. 
red to. ^ Judgment, 

The IJegulation of 1793 recites the danger to the public peace Jackson, y, 
arising from landholders asserting by the strong hand their claims 
to the possession of land, and, prescribes a form of summary resort 
to the Dewany Adawlut or Ci^il Court, and Regulation XV. of 
1824, dealisgfwith a j^reater urgency, tralisfers the cognizance of 
such matters to the Fouzdary Adawlut, the Magistrate, and 
the Juisdiction is continued by Act IV. of 1840, which similarly 
directs the Magistrate to call before him all persons concerned 
in the dispute (whether proprietors, dependent talookdars, far- 
mers, ryots, or other persons),’ who are to ^‘give in a written 
statement of their respective claims as respects the fact of actual 
possession,” the word “ actual ” being here used in contradiction 
to the right to possession. 

In section 530 the same language is used, except that the enu- 
meration is omitted. From this we are not to infer any change 
of meaning, but merely to note a change in the* mode of draft- 
ii#g, £PlN:o which it is not necessary that any opinion * should be 
here expressed. (The change, however, dates from the Code of 
1861.) 

It is cleiV" to me that when a zemindar has let his lands or a 

portion of them in farm, he, his farmers, and the occupying 
* . , * 
ryots are all, in their degree, concerned in any dispute as to j)OS- 

session which ma^ arise, and that they may, and ought to be, 

respectively maintailied in possession of the interests which’they 

severally epjoy. 

If this be not so, the following result might occur: The owner 
of an estate, A, might have a dispute with the owner of another 
estate, B, relating to land bordering on both. A, however, would 
claim possession through a farmer, and B direct possession. B, if 
found in possession, might obtain an order from the Magistrate; 

A could not. 

It may be said, however, that A^s farmer might be a party to 
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the proceedings, and might be maintained in possession, and 
therefore A would not be prejudiced. But suppose that the 
farmer colluded with B, he might fail to prosecute his >claims, 

and B would succeed. • • * 

For these reasons I would disallow the objectipn. My brother 
McDonell was, it appears, a party to a decision in which 
adifPerei\t view ’was taken, but whether the view Ihen stated be 
that which he would now support or not^^ he thinks the objection 
taken too late to be listened to in the present case. With the 
foregoing expression of my own ppinion, .1 am willing to concur 
in an order refusing interi^rence. ^ e ^ 


McDo. McDonell, 

NBLL,y. ^ ^ A • ^ 

In my opinion the objection now taken to the Assistant 
Commissioner’s decision is one which should not be entertained 
at this late stage of the proceeclings. It should have been 
taken, if not before the Assistant Commissioner on the first 
trial, at any rate before this Court, when the case was referred 
to it, now nearly a year ago, and not after the case has 
been twice tried by the Assistant Commissioner, I Wbuld, there- 
fore, decline to interfere with the orders now passed by the 
Assistant Commissioner. With regard to the objection on its 
merits, the, case of £m/>ress vs. TAaioor Dyal Singh, «I. 

Cal, 320, I feel bound to say I now think, gdhs too far, 
in that it excludes those who are identical in interest with their 
sub-tenant, whereas a dispute in regard to the right to the 
rent may undoubtedly in certain cases, as, for instance, when 
the sjStem^of payment in kind prevails, involve a dispute regard- 
ing trops and other produce of land between rent-receivers 
which would come under section 530, as in this case the produce 
itself goes to the rent-receiver, and he is as much in actual 
possession as the cultivator ; so in respect of Water and fisheries, 
all the persons interested, landlord as well as tenant, are 
in actual possession, and a strdhger cannot interfere with them 
without taking away a part of the subject-matter over which 
their proprietary i^i^ht is to be exercised. In ^he cas^i df 
boundary lands, again, when there is a question certain 

land is ^occupied by the owner and un4er-t^abt ;of one 
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estate, or by those of the contbrmUous estate, there is a sufficient 
community of interest, but when the question is, not whether A 
and his* tenant B, or C and hi^ tenant D, but whether B, the 
tenant in possession, is to pay his rents, being money rents, to A 
or C, I have dbubts vvhether a Magistrate could interfere under 
section 530; and I feel convinced that, in fhe great majority of 
cases, a Magistrate would acl;far more wisely if, he did not attempt 
to interfere, even if the law empowers him to act under this 
section. The intermeddling ,of Magistrates in such cases under 
colour of section 530 is not, in my opinion, conducive to the 
peace of the*country. Disputes tending* to a breach of the peace 
are fomented by an improper application, of the powers given by 
this section. Each party speculal;ing on the chance of sec’uring 
the Magistrate's award in the 6rst instance, and the advantage 
of^ the position of defendant ifi the Civil Court. If, instead of 
using this section, punishment was rigorously dealt out to those 
who expose themselves to it, we should hear of fewer riots arising 
out of disputes about rent, whether between landlord and tenant, 
or between two rival zemindars. 
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XCR^MINAL REViSION VL JURISDICTION.] 

October 6th In the MATTER OF JADIJBAR MOOKERJRE. 

Criminal Procedure Code (Act X, of iSj 2 )^ section 22o-^A6quittaU 

An order dismissing a complaint under s.^c'ian 220 of the Code of Criminal 
Procedure amounts to an acquittal » 

In this case, upon a reference being made to the High Court by 
the Magistrate of Nuddea, under section 296C, of the Cjj^in^l 
Procedure Code, in which he 'alleged that the ordeT- passed by 
the Deputy Magistrate of Nuddea on the 24th of June 1879, 
dismissing a complaint of illegal confinement tinder section 220 
of the Criminal Procedure Code, was illegal and should be reversed, 
a rufe* ^as issued by Mr. Justice MoRRlS and Mr, Justice 
Prinsep on the 12th of September last, calling upon Jadubar 
Mookerjee, a Sub-Inspector, to show cause why the order should 
not bft set aside and the trial proceed. 

The complainant in this case had beSn, confined without suffi- 
cient cause and illegally, as foui^tl by the Deputy Magistrate, by 
the accused, who professed to act under section 93 of the Criminal 
Procedure Code. In^ismuch, however, as this was the accu$ed*s first 
fault, and, in the opinion *of the Deputy Magistrate, it had arisen 
rfrom.a misconception of the law, the complaint w|tiMiamissed 
section 220 of the Criminal Procedure Code, 
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On the rule coming on\for hearing before the High Court, *879 


Baboo Nil Madhub Bose appeared to show cause. 

Baboo Umakali Mookerjee contra. • • 

• • 

In discharging the rule, the 'Court (i) passed the following or- 
der • 


In re 
JADUBAR 
MoOKERjEt 

yudgmenU 


’ • • 

It is important to se^^ exactly what the question before us now 

is. It is raised by a letter^ of relerence from the Magistrate, who 
is dissatisfied with the order passed by the Deputy Magistrate 
upon the facts found by him. He says*: A charge having been 
’drawn, the Deputy Magistrate Vas bound by section 220 of the 
Procedure Code to acquit or convict, 

• f * 

The statement is correct that there was a^ charge drawn up 
and the law laid down by the, Magistrate is also correct, vis,^ that 
the Deputy Magistrate was bbund to acquit or convict. But he 
goes on: “Accordingly, he was wrong in dismissing the case 
only,’’ implying that there was neither an acquittal nor a convic- 
tion, but a^ dismissal of the case, not amounting to either. A 
rule accordingly was issued to show cause why the order of the 
Deputy Magistrate, dated the 24th June, dismissing the complaint 
of illegal confinement should not be se^ aside 3 nd the trial pro- 


We have now the whole record before us, apd it seems to us 
quite clear that t^e Magistrate is under a mis*apprehension when 
he states that there was neither an acquittal nor a conviction. 

The Deputy Magistrate, on the facts before him, rigJitly or 
wrongly made the, order that the case be dismissed under section 
220. Now, the dismissal of a case under section 220 can^ only 
be an* acquittal, so that the Deputy Magistrate has acquitted the 
accused. 


If that order of acquittal is ^wrong, the Government has its 
remedy by appeal, but the propriety of the acquittal is not before 
us. On this ground we think that we should not interfere with 
the order made by the Deputy Magistrate,* and that the rule 
should be discharged. 


[Criminal.] 


(i) Wilson and Tottenham, 


C. L. R. 54. 
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• * * 

In the matter of GRISH CHUNDER TALOOKDAR, 

j ( 

Cross-Examination of witnesses called by the Vourt, 

The Court ought not to refuse to allow the cross-examination of a 
witness called by it. 

T 

J- HIS was an appeal from a conviction passed by the Sessions 
Judge of Rajshahye, on the ground, inter alia^ that the Judge had 
refused to allow the cross-examination of a witness called by 
the Court, and that the prisoner had been seriously prejudiced 
thereby* 

//. Bell and Baboo Gopaul Lall Mitter^ for the Prisoner, 
Baboo Ram Qhunder Mitter^ for the Crown, 

The judgment of the High Court (i) was as follows : — 

The appellant has been convicted by the Court of Session at 
Rajshahye of having abetted the commission of forgery, and has 
been sentenced to imprisonment for three months and to a fine* 
The appeal has been argued by Mr. Henry Bell, who, I under- 
stand,^ also defended the prisoner before the Court below, and the 
learned Counsel impugns the conviction on ' several grounds, 
He contends that, in the first instance, no legal offence has been 
established against the prisoner. He also contend^ that the 
evidence for tlie prosecution is untrustwortlyr, and further that it 
is greatly outweighed, both inj point of respectability and cer- 
taihty, by the evidence for the defence. He contends in particular 
that the principal witness in regard to the actual fact of abet- 
j[j|ient^ is to saj, Mahomed Mohsim, is a tainted witness ; tliat 
l^he ought not to be believed ; that his evidence is imoS^bbable and 
0) Jackson and totTSKH AM, yy. 
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full of discrepancies; and wore ^especially is discrepant with that 
of Moh&im's son, Ahmed Hossein, who also gave evidence in 
support of Mohsim^s statement. The learned Counsel contends 
also that the affirmative case set up for Hhe appellant, that 
the sum of mbney secured by the bond of which the forgery Is 
said to have been contemplated, had been, in fact, paid by Dlho 
Nath Singh before his death, and that consequently there was no 
necessity for the prisoner taking the very serious and dangerous 
step which he is said ta hfive taken, has been sufficiently proved. 
In addition to these arguments,* founded upon the evidence, the 
learned Counsel* submitted to us th&t the prisoner has been 
seriously prejudiced by the procedure of the Court of Session in 
tw,o particulars, one being the refusal of the Sessions Judge to 

allow the cross-examination of a witness who was called by the 

• • 

.Court, and, secondly, an act d^one by the Sessions Judge during the 
trial which was calculated, nt)t only to disclose prematurely the 
Jud^e^s opinion in respect of the case, but also to discourage the 
assessors from entertaining a contrary opinion. 

[The Court here dealt with the first of the legal objections 
argued.] 

Then, as to*the alleged defect in the procedure of the Court of 
Session, we have no doubt that the Sessions Jadge was wrong in 
tefu^g to* permit the cross-examination of the witness called 
by the Court. The ordinary practice in properly-constituted 
Courts is, that where a witness for the ^ prosecution is not 
called on ihe part of the Crown, he is placed in the witness-box 
in order that the defence may have an opportunity of cross- 
examining him ; and * certainly when the Judge thoifjght it 
necessary to call one of these witnesses for the purpo*se of 
eliciting some fatts which he thought material for the pxosecu- 
tion, the. prisoner ought to have been allowed an opportunity 
of putting any que^stton that he thought necesSary in cross- 
examination. 

Then the question arises whether the refusal of the Sessions 
Judge in this instance has prejudiced the. prisoner. Now, it 
appears to us, considering what the matter was which the witness 
who was a police-biBcer had been called to prove, and as to which 
his .cross>exainination W^s desired by the prisoner, that the sub- 
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>879 ject is of so outside a character, if I ry&y so express myself, that 
In re really neither the examination ‘by the Judge, nor any possible 
C^n'dkr cross-examination by the prisoner, could have affected the 
Ta lookp ar. result. It is restricted .entirely *to a point to which I shall pre- 
JudgmenU sently advert, viz.^ as to the conduct of one^ of the witnesses, 
Mohsim^s son, and the possible * custody of the papers which 
were giv,en to Mohstm at a particular time before they were 
seized by the police.* * ^ 

[The Court then proceeded to deal with the merits of this case, 
• and in the end affirmed the convictiion of the lower Court.] 


[CRIMINAL JURISDICTION.] 

EMPRESS ! . . . . 

AND 

DHUNIRAM 

Criminal Pr'bcedure Code {Act X, of i8p), section 4gi-^Bnacli of peace^^ 
Adjournment of Froceedings, Effect of^Discharge , 

An order postponing proceedings instituted under section 491 of the Code of 
Criminal Procedure (Act X. of 1872) until the person called upo» to sho^icaus*? 
shall have established in a Civil Court the title claimed by him to the property dis- 
puted, with reference ^lo which there is a likelihood of a breach of the peace, amounts 
to a discharge. » * 

C/RIMINAL REFERENCE under sectiop 296 of the Code of 

( c 

Criminal Procedure submitted by the Sessions Judge of Patna. 

Mr, M, L. SandeL for the Prisoner. 

• * 

The circumstances under which the reference was made appear 
from the follo\ving judgment thereon by *the High Court (i):~ 
It appears that one Dhuniram was called upon to show cause 
why he should not be bound (fown to keep the peace by the 
Deputy Magistrate of Behar. On his appearance he set up a 
deed upon which he laid claim to be in possession of a certain 
property in dispute. Thereupon the Deputy Magis|fWe passed 
(i) Morris and Prinsbp, JJ , 
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the following order ; I oVder him to have the deed declared 
valid by the Civil Court, and that he is in possession as, Thikadar. 
Till he*has this matter settled in the Civil Court, this case will 
be adjourned. As a proof of his good 'faith he should institute 
the case in the Gi^il Court. ” 

The Deputy Magistrate also passed an order requiring Dhuni- 
ram to aftend daily at this^ Court on a recognizance of Rs. 1,000, 
and this order was ke^t in force notwithstanding the postpone- 
ment of further proceedings.^ 

It appears to us that if it •was necessary to proceed against 
Dhuniram • iTnder •section 491, the pit^ceedings ought to have 
been brought to an •early termination. The likelihood of his 
committing a breach of the peace would in no way c^epend 
upon his instituting a case in the Civil Court to establish his 
right under a certain deed, ^and any order postponing further 
proceedings until he did this* could, in our opinion, amount 
only to a discharge so far as those proceedings were concerned. 
It was both inconsistent and arbitrary to require Dhuniram 
to institute a suit, and at the same time to insist upon his daily 
attendance in the Criminal Court under very heavy recognizance, 
and for no apparent reason. We hold, therefore, that the order 
of the Deputy Magistrate postponing further proceeding amount- 
Ofl te^^*a discharge, and we direct that Dhuniram be relieved from 
further attendance in the Deputy Magistrate’s Court, anc 
that this persoftal recognizance be discharged^ It will, of course, 
be open to, the* peputy Magistrate, should the necessity arise 
to institute fresh proceedings under section 491. 
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• [CRIMINAL REVISIONAL JURISDICTION.^ 

In the MATTER OF CHUNDER NATH DEB* "I petitioners 

A • I 


^ Appeal^ Right to withdraw peUtion of* 

A petition of appeal presented for admission may be withdrawn* 

I 

1- HIS was application to have an order made in 'appeal by 
a Sessions Judge, enhancing a sentence passed by the Deputy 
Magistrate upon the petitioners, on the ground that the* peti- 
tioners had applied to have the appeal withdrawn on the day 
fixed for the adinission or rejection of their petition of appeal 
before the same had been admitted, and that the Judge had 
aotipnly refused their application, but, on the appca|^:beinjg heard, 
lad>eahahdfcd the sentence. , 3 !”'- 
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M, GhosBf for the Prison^s. ^ 

Baboo Ram Ckarun Mitter, for the Crown, 

The following order was mad^ by the* High Court (i) 


1879 


In re 
Chundbr 
Nath Deb. 


We think t>h$ order of the Sessions Judge enhancing the 
sentence passed on the prisoners by the Deputy Magistrate must 
be set aside. 

• • • 

It appears that a petition of appeal was presented by the prison- 
ers against the conviction ,by^ the Deputy Magistrate, and a day 
was fixed for the admission or rejection of the said appeal. On 
the day so fi^d, and before the appeal ^vas admitted, the Judge 
having expressed an opinion relative to the enhancement of the 
sentence, if the conviction were upheld, the appellant's Yakeel 
proposed to withdraw the petition of appeal, but the Sessions 
Judge declined to allow him to^do so, on the ground that there 
was no provision in the Code to that effect. 

It seems to us that every privilege given. to a party by the 
law may be waived at the option of that party. A right to 
appeal is a privilege given by the law, and the party concerned 

is at liberty to insist upon, or abstain from, the exeVcise of that 

right. The Sessions Judge, we think, ought not to have insisted 

upon the appeal being admitted, and to have enhanced the sen- 
toncwipon stich appeal. If he had reason to think that the sen- 
tence passed by the Court below was inadequate, his proper 
course was to foHow the procedure laid down ig s*ection 296, and 
refer the matter to^this Court. The order of the Court of appeal 
enhancing the sentence, therefore, will be set aside, and the 
conviction and sentence of the Deputy Magistrate wjll'Mand. 
The prisoners whcfee term of imprisonment has expired will be 

released. 


(i) Wilson and Tottenham, JJ . 
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[CRIMINAL REVISIONAL JURISDICTION.] 

In the matter of TOKEE BIBEE vs. ABDOOL KHAN. 

Insolvent Act (11 and 12 Vict.^ ir), section Protection Order^^ 

Presidency MagistratU Act (IV, of section 2S4'^MainUnance, 

Arrears of vihether^a ** debt or liability y ♦ ^ 

f 

Under a protection order granted by the Insolvent Court under section 13 of 
the Insolvent Act (ii and 12 Viet,, c. iijy an‘insolvent is protected from arrest or 
imprisonment in respect of arrears due for maintenance ordered by a Presidency 
Magistrate under section 234 of Act ly. of 1S77, wlien*such arrears have been 
included in his schedule. 

Whether the protection apjplies to arrears of maintenance accruing 
due subsequently to the making of the schedule. 

In this case an application unddr section 147 of the High Courts 
Criminal Procedure Code was made to Mr. Justice WlLSON, sitting 
as a Judge on the original side of the Court, that a proceeding 
before one of the Presidency Magistrates should be transferred 
to the High Court for the purpose of having the order made 
therein quashed. 

The facts olt the case were as follow: In 1878, Tokee Bibcc, 
the wife of Abdool Khan, instituted proceedings ag*ainst hrTm fBr 
maintenance under the Presidency Magistrates Act (IV. of 1877), 
and by an order af the 5th June 1878 he was ordered to pay her 
Rs. 15 a month. On the loth May 1879, Abdool Khan filed his 
petition in insolvency, and the usual vesting order was made. On 
the ^loth* June he filed his schedule. At that time there were 
arrears of maintenance due, including the amounts payable in 
April and May, and these arrears were insetted in the schedule. 
On tfie ist July the insolvent applied for interim protection, 
and the hearing was adjourned until thfe^i2th August with pro- 
tection in the meantime. On ^the r2th August he applied for his 
Personal discharge, and the hearing was adjourned for six months 
with protection in meantime. 

On the 3rd )uly, the wife commenced proceedings before the 
Magistrate under section 234 of the Presidency Maj^fetrates Act 
to enforce payment of the April and May atrear?^ of maintenance. 
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The insolvency proceedings ^ere brought before the Magistrate. 1879 
He was of opinion that they were not a bar to his making an 
order under the section just mentioned, and on the 27th August 
he made an order that Abdool Khan should deposit in Court Abdool 
the April and May arrears, or undergo rigorous imprisonment — 
for a fortnight in default. * Argument 

This was the order complained of. ' • 


Trevelyan^ for the Insolvent. 

Paul (Advocate-GeneralXfor the Government, 

Tokee Bibee appeared in person. 

Paul (Advocate-General). — Sfctions 47 and 6i of the Insolvent 
Act, which deal with the effect of a final discharge under the Act, 
have reference only to what may be called civil liabilities. ‘ The 
words used are “ debts or liabilities” and “■debts, claims, or 
demands.” The maintenance ordered by the Magistrate cannot 
come within these -words. Nor does it come within the descrip- 
tion of debts proveable in bankruptcy under section 31 of the 
English Bankruptcy Act of 1869, for it is not a liability which 
can be ascestained, the time of maintenance being indefinite. 
[As to what a debt is, see Debtors Act, 1869(32 and 33 Viet., 
c. 62), sections 4 ‘and 5, and Harvey vs. Hall, L R,, ii Eq. 31.] 
An or^er in ^criminal case for the payment of money is in the 
nature of a penalty, and disobedience to the order is a contempt 
of Qawxi— Martin^ vs. Lawrence, I. L. K., 4 Cal. 655, 

In Hiwitson fs. Sherwin, L. R., to Eq. 53, it was held that an 
order by the Court for payment of costs constituted a debt 
within the Debtors Act, but that was a civil case. •• 

If section 13 oi the Insolvent Act be taken by itself, the vford 
*' liability ” is wide enough to include the order in this case,, but 
the words already referred to as used in the other sections of the 
Insolvent Act clearly point to civil debts. 

Trevelyan. — There are decisions, which support my contention 
as to analogous orders made by the? Divorce Court for alimony- 
see Brown on Divorce, p. i34' In Dickens vs. Dickens, 51 
L. J. P. and M. 183, it was held that, under an o’rder for discharge 
under the. Bankruptcy Act, 1861, a bankrupt was protected 
from proceedings to enforce payment of alimony for the non- 
[Criminal.] C- L- 55 - 
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f^7P payment of which he had been ^Jached before the order of 


In re 

Tokbb Bibbb 

V, 

Abuool 

Khan. 

Judgment, 


discharge. 

The order herCj I submit, is a civil process exercised merely as 
a matter of convenience by the Police Court for securing payment 
of money which the insolvent was found liable for. ^ 

The money here due for maintenance does not come within the 
liabilities^exccpted from the order of discharge by section 62 of 
the Insolvent Act. » 


As to what is a civil and what is, at criminal proceeding, see 
Eglintofi's case, 2 Ell. and B. 717 \ ^ Reg. vs. Governor of Newgate^ 
6 B, and S. 376. See p. 3*91. * 

[Wilson, J. — Has it not been held in England that bastardy 
proceSdings before Justices are not criminal but civil proceed- 
ings ‘ ^ 

It was so held in the ca'se of Reg^ vs. Fletcher^ L R., ‘i 

C. C. 320,] 

This case is analogous to cases in England, of warrants for non- 
payment of poor rates which, it would appear, were discharged 
by a protecfion-ordcr under section 112 of the Efiglish Bank- 
ruptcy Act of 1861.— See 2 Archbold’s Bankruptcy 907. 

(The case of Bancroft vs. Mitchelf L. K., 2 Q. B. 549, was 

* ^ A 

also referred to.) 


The following judgment was delivered by — • 

Wilson,]. WlLSON, 7.;— 

This was an application under section ‘147 of the High Courts 
Criminal t^rocedure Act to transfer to this Cqurt a proceeding 
before a Presidency Magistrate for the purpose of quashing an 
order.made therein. 

(I he learned Judge then stated the^facts as above, and pro- 
ceeded as follows :) * 

The section under which matntenance may be ordered (section 
234 of the Presidency Magistrates Act) is as follows:— 

‘*If any person, having sufficient means, neglects or refuses to 
maintain his wife, or his legitimate or illegitimate child unable to 
maintain itself, a Presidency Magistrate may, upon due proof 
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thereof by evidence, order »uch person to make a monthly allow- 1879 
ance for .the maintenance of his said wife, or child, or both, at 
such monthly rate, not exceeding fifty rupees in the whole, as 
such Magistrate thinks fit, and *to pay the same to such person A^dool 

as the Magistrate^from time to time directs. 

Such allowance shall ‘be payable from the date of the 
order. ' . Wilson, % 

“ If any person so ^ordered wilfully neglects to comply with 
the order, a Presidency Magistrate may, for every breach 
of the order, issue a warrant for levying the amount due in* 
manner l\e?einbetQre provided for le\^ing fines, and may sen- 
tence i^uch person, for . each moifth^s allowance remaining unpaid, 
to imprisonment for any term not exceeding one month. 

“ Provided that if such perso'n offers to maintain his wife on con- 
dition of her living with him, and his wife refuses to live with 
him, such Magistrate may consider any grounds of refusal stated 
by such wife, and may make the order allowed by this section not- 
withstanding such offer, if he is satisfied that such person is 
living in adultery, or that he has habitually treated his wife with 
cruelty. * 

No wife shall be entitled to receive an allowance from her 
husband under this section if she is living in adiJtery, or if with- 
^iifficierft reason she refuses to live with her husband, or if 


they are living separately by mutual consent.” 

The stcticfn under which an interim projection is granted 
is section 13 of* the Insolvent Act (ii and 12 Viet., c. 21). It is 
as follows : — 

” And be it enacted that in any case where a petitfcTn shall 
have been preseftted by an insolvent debtor as aforesaid, or an 
act of insolvency •shall have been adjudged to have been com- 
mitted as aforesaid, it shall be lawful for the said Court, after 
the filing of the schedule required by this Act,* if, under the 
circumstances, it shall appear proper, to make an interim order 
for the protection of the insolvent from arrest, and any such 
interim order may apply either to all the debts or liabilities 
mentioned in the said schedule, or to any of them, as the Court 
may think proper, and may commence and take effect at such 
time as the Court shall direct, and any such order may be recalled, 



462 


7 

UIGH COURJ, 


[VOL ] 


^^79 and may be renewed as to the Coijfrt may appear proper, ani 

In rtf any such order, when so made,* shall protect the person to whon 

Tokek^ Bibbe *givgn from being arrested or detained in pri-son fo; 

^Khan^ any debt or liability to .which silch order shall apply within th( 

limits of the towns of Calcutta, Madras, and Bpmbay, respective' 

ly, or any other place within the* territories under the Govern 
Wilson, j^^ent of, the East lAdia Company; and any person arrested o: 

detained contrary to the tenor and effect ^of any such order shal 
be entitled to his discharge out of custody upon application tc 
‘ any Court or Judge which or whofshall have power to set at large 

persons illegally detained «in custody under the ^procefss, by virtue 
of which such person shall have been arrest(^d' or be so detained 
Provided always that no such order shall operate as a releasJe 
or satisfaction of the debt or demand of any creditor, nor pre 
judice the right of any such creditor to arrest the insolvent 
whether he shall or not have been previously arrested for th( 
same debt or demand, in case the order shall be recalled, or shal 
fall by reason of the petition of the insolvent being dismissed 
or the adjudication being reversed.'^ 

The Advbcate General argued that, in determining what ii 
a debt or liability under this section, we must look forward 
to the later sections dealing with final discharge, namely, section 
47, which, .instead of ^‘debt or liability,’’ uses the words ‘‘demand” 
and " debt or demand,” section 61 which again changes the 
phrase to debt,* claim, or demand,” and section which excepts 
certain matters from the operation of the Act. * ^ 

It could hardly be seriously contended that section 62 applies ; 
maintenance ordered to be paid is not a fine, penalty, or forfei- 
ture* • 

But it was said the language of sections 13,* 47, and 61 points 
to mailers purely civil, not to anything of a criminal character, 
and that the ‘ liability now in question* is a criminal liability. 
Two grounds were given for saying that the liability, is a 
criminal one ; first, because the whole proceedings are be- 
fore a Criminal Court ; secondly, because non-payment of main- 
tenance may be* punished with rigorous imprisonment Now, 
the precise liability in question is the liability to^ :pay sums 
of money which have become payable under an order for main- 
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tenance. That is, primi facie, a purely civil liability, and a debt 1879 

* A . . ^ j 

or liability, or claim or demand, within the meaning of the 

Insolvent Act. The fact that the debt is created, and may be ^okek Biekk 

enforced by a Criminal Court, cannot 'aflect the matter. Many Abdoot. 

^ Khan. 

purely civil rights are, for convenience sake, made enforceable — 

in Criminal Courts. Nor, in m*y opinion, does the fact that penal 
consequences have been attached to the non-payment lOf a debt Wilson, J, 
make it less a debt, fastardy proceedings ‘before Justices have 
been held in England to be civil not criminal proceedings. Regina 
vs. Barry ^ 28 L. J. M. C. ^6f^Regina vs. Fletcher^ L, R., i. C. C. * 

320. And,tiiis case is very similar. ♦ 

I think that the arrears of maintenance included^'in the schedule 
are^ a debt or liability within the meaning of section 13.0! the 
Insolvent Act, and that the protection-order protected the insolvent 
from arrest or imprisonment ^in respect of it. The proceedings 
will, therefore, be removed info this Court, and the Magistrate's 
order quashed. 

I say nothing as to the effect of the insolvency proceedings 
upon any maintenance accruing subsequently to ^ that in the 
schedule, and of course there is nothing in this decision to inter- 
fere with the Magistrate’s discretion under section 235 of the 
Presidency Magistrates Act. 
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1880 In the matter of A. DAVID Petitioner. 

February 2nd. procedure Code (Act X, of iS’;2‘), section 4^8— Procedure — Evidence of 

4 one prisoner against another tried jointly e 

ft • 

Where two prisoners are tried together for difforent offences committed in the 
same transaction, it is improper and illegal to e?jamine one prisoner as a witness 
against the other. r 

T ‘ ‘ 

J-N this case Mowla Bux was charged before a Bench of 
Magistrates with criminal breach of trust as a servant, under 
section 408 of the Indian Penal Code, and A* David with 
receiving stolen property, under section 4110! the Code. 

The two prisoners were tried together. 

Mowla Bux made a free and full confession. He admitted that 
he first sent to A. David nine bottles of wine; then six empty and 
six full bottles, and again seven bottles of wine for sale. He further 
admitted that the wine and bottles belonged to the District Magis- 
trate, Mr. Porch, in whose service he was. From the evidence of 
Mr. Porch it appeared that Mowla Buit absconded, and that 
thereupon,’ on stock being taken of the contents Sf the telfer, 
it was found that a large quantity of wine had been stolen. 

The other prisoner A. David, who was a shcfj)keeper, denied 

« 

the charge made against him. , , 

• The Bench of Magistrates was of opinjon that, as the prisoners 
were* charged with separate offences, under section 30 of the 
Evidence Act, Mowla Bux's statement could not be used as 
evidence against the other prisoner. They thought, however, 
that there was independent evidence against David,, and upon 
that found 'him guilty, and sentenced ^ him to six months* 
rigorous imprisonment and a fine of Rs. 100. From this con- 
viction and sentence he appealed to the Sessions Court at 
Rajshahye. By that Court the case was remanded by an 
order in the following terms : “ It does not appear that the two 
men were tried jointly or for the same offence. TTfere is no 
objection to the prisoner Mowla Bux being examined as a witness. 
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The examination of the thief in order to convict the receiver is 1880 

by no means an unusual practice. * in re 

• David. 

** The case must be remanded to the Bench in order that Mowla — 
Bux may be examined, the prisoner’ David being allowed to 
cross-examine him,” 

The appelbint then presented a petition to the High Court, and 
a rule »u/,was thereupon directed to issue to ^the Legal “Remem- 
brancer, to show cause, K)n behalf of the prosecutor, why the order 
of the Judge should n,ot be, set aside as being contrary to law, 
an order being made at the sa*ine time to stay further proceed- 
ings before*tfie Berfch of Magistrates. * 


The Junior Government Pleader showed cause. 

Pijfard^ contra^ , 

, * 

The judgment of the Court ^i), which was as follows, was deli- 
vered by — 


Morris, y. Morris, y. 

In this case we think that the Judge in appeal was clearly in 
error in stating that it does not appear that the two men, Mowla 
Bux and Arthur David, were tried jointly, * 

^ 6n referring to the original record, we find that the prisoners, 

Mowla Bux and Arthur David, were tried together, the one as 
the thief of certaip bottles, and the other as the receiver of those 
articles, knowing •them to be stolen property. The Bench of 
Magistrates was, in our.opinion, right in coming to the con^rlusion 
that the statement of Mowla Bux could not be used as ’evidence 
against David. The two prisoners were, strictly speaking, being 
tried together for difterent offences committed in the same trans- 
action (see section 458, Civil Procedure Code). In such a trial 
it seems to us that ij; “would be altogether improper and illegal 
to take one prisoner from the dock^ and examine him as a witness 
against the other prisoner; and, further, if the Court which tried 
the prisoners had not the power to admit the one prisoner as 
a witness against the other, it seems to follow as a necessary 


(i) Morris and Prinsep, yj. 
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Judgment 


consequence tlmt* the Court of Appeal cannot have more power 
in this respect than the Court of Original Jurisdiction. 

In this view we consider that there ^as a material error in the 
order of the Judge, directing addilional evidence to be taken by ' 
the examination of the prisoner Mowla Bux a% a witness. We 
therefore cancel his order, and dfrect that the record be returned 
to the Sessions Judge in order that he may decide the appeal 
upon the evidence as it stands on the recor/1. 
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[CRIMINAL JURISDICTION,] 


fN THE MATTER OF SHEIKH DABU. 


• • 

Criminal Procedure Code (Act X. of 18^2), section tig, 

* • * 

Where the accused was charged under section 193 of the Pendl Code with 

t 

having given false evidence, in that he denied having made certain statements 
which 4)6 was .alleged to have made to the Inspector of Police, that oflicer was 
examined, and merely put in two documents containing the statements alleged as 

the records of what had taken place. Heldt that these documents being inadmissible 

# • 

in evidence under section 1 19 of the Code of Criminal Procedure, evidence ought 
to have been given as to what was actually stated by the accused to the Inspector 
of Police. 


1880 

In the 
Shbirh 
Dasu. 

Judgmenl, 


[Criminal.] 
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-Appeal from a conviction and sentence passed by the Officiat* 
ShVkh Judicial'Commissioner of Chota Nagpore. 

Dabu. Jhe appellant SheikU Dabu atrf Mussamut Jumni were charged 

Judgment, under section 193 of the Indian Penal Code, w[th intentionally 
giving false evidence in a judicial proceeding. 

The statements marde by them on solemn affirmation which were 
alleged to be false were recorded by' the Deputy Comniissioner. 
It appeared that the accused had previously made inconsistent 
statements to the Inspector of FJolice.' These statements were 
recorded by him in documents marked A and B. 

Before the Judicial Commissioner the accused denied that they 
had made the statements alleged to have been made before the. 
Inspector. ' 

Im order to prove that the statements had been made, the 
alleged Inspector was called as a^vJ^itness, and in examination pul 
in the two documents A and B, as the records of what had taken 
place. Another witness who was present was also called, and he 
corroborated the evidence of the Inspector. 

The accused called no witnesses. 

Under these circumstances, the Judicial Commissioner found 
the charge prove}!, and sentenced the male prisoner to one year, 
and the female prisoner to three months’ rigorous impr^isonmept. ^ 

The male prisoner now appealed to the High Court. 

The following jiidgment was delivered by the Court (i) 

We think it impossible to sustain this conviction. • Apart from 
the suggosed evidence afforded by the Inspector of Police and the 
exhibits k and B, there is not enough to prove the offence charged 
against the appellant. But exhibits A and B are not admissible 
in evidence, vide section 119, Code of Criminal f’rocedure, and the 
Inspector of Police does not say what was stated to him by the 
accused. He merely refers to A and B as, containing their state- 
ments. The conviction must, tj^erefore, be set aside and' the 
appellant Sheikh Dabu, must be released. 


0) Tottenham and Maclean, JJ. 
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. [CRIMINAL APPELLATE JURISDICTION.] 

In the matter of DHAM MUNDUL and others . Appellants. 

• . 

Cross-examination y Refusal of right of — Criminal Procedure Code (Act X» of 
i 8 y 2 ), sections i 86 and 24 g, * 

A, B, and C having l?een charged with murder before a Magistrate, two 
vakeels presented their vakalutnajyias, and applied to be allowed to conduct the 
defence of the accused. * 

The R^agistrale .refused permission, and aflV recording the depositions of the 
witnesses, cemmitted the* accused to take their trial before the Sessions Court. In 
the Court of the Magistrate the only material evidence for the prosecution was that 
of Jthree witnesses, who, on being examined in the Sessions Court, denied all 
knowledge of the facts to which they had deposed before Uie Magistrate. Two of 
them denied having made the staten^ents recorded, while the third admitted the 
statements attributed to him, but asserted they were false and made under pressure. 
The Sessions Judge, disbelieving the statements made in his Court, thereupon 
under section 249 of the Code of Criminal Procedure (as amended by section 20 of 
the Amending Act) used the previous depositions as evidence in the case, and 
mainly upon ^hese convicted the accused of murder and sentenc;gd them to trans- 
portation for life. Against this conviction and sentence the prisoners appealed to 
the High Court, on the ground that the previous depositions ought not to have 
been used as evidence in the case, as the Magistrate had* refused to allow their 
pl^ad«jirs to appear and cross-examine the witnesses who made the depositions. 

The High Court affirmed the conviction and sentence. 

A ’ 

-^^PPEAL froifi a conviction and sentence passed by the Ses- 
sions Judge of Mymensingh, 

In this case Dham*Mundul, Mohur Sheikh, and Kuryn Sheikh, 
were charged under section 302 of the Indian Penal Code, with 
the murder of one Tariffullah. 

The evidence before the committing Magistrate showed that 
the deceased had an intrigue with one of the witnesses Nikjan, 
the wjfe of another witness, 'Affg.n. It appeared that Affan had 
been aware of the intrigue, and informed his brother, the 
prisoner Kurim, 

On the morning of the 2nd of Assin, Tariffullah told Affan that 
he was going to the h&t in the afternoon, and intended afterwards to 
go on a visit to his brother who lived some distance off. Whether 
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1880 actually went to see his brother did not appear, but at mid- 

Inn night he entered the hut where* Allan and Nikjan were sleeping. 

Mundul. Kurim, it seems, had found out that Tariffujlah had returned, and 
suspecting the cause had told the ‘other two prisoners who were 
his uncles and lived in the next house. ^ • 

Tariffullah had only been in the house for a short time, when 
Allan and Nikjan heaflrd the three prisoners speaking in low tones 
under the north-end of the hut. Tariffullah had also heard them ; 

t 

suspecting that he was being watched he endeavoured to escape, 
but as he emerged from the hu^, Ke was seized by the three 
prisoners and beaten and dragged off. , ^ ^ 

Both Affan and his wife witnessed the beating, but there was 
nothing to show that the former knew that Tariffullah had bee^ 
seized'as he emerged from his hut. The three prisoners dragged 
Tariffullah aw&y to the eastward, and Affan alleged that he saw 
them take the body across the river which is close to Kurim*s 
house, and then lost sight of them. 

On the following morning Nikjan on going to the river saw 
the body, lying face downwards, on the other side of the river 
near a village occupied by certain manjhis. The witnesses who 
gave the above evidence were Affan, Nikjan, and one Musa. 

Some manjjjiis of the village gave evidence that they had 
discovered the body which they recognized to be that Qf Tariffulljih, 
but fearing that suspicion might rest upon themselves, they 
carried it away «and hid it in a held belonging tp another mouza. 
There were no marts, they said, of violence on the body. 

The body was subsequently discovered in *the field where the 
manjhfe alleged they had hidden it. 

•On the trial before the Magistrate, two vakeels produced their 
vakalutnamas, and applied to be allowed to conduct the defence. 
The Magistrate refused permission, saying that the proceedings 
in his Court were merely preliminary \o commitment, and that 
there would be no use in their appearirfg before him. There 
was, therefore, no cross-exanfination of the witnesses in the 
Magistrate’s Court. In the end, that officer committed all three 
prisoners to take .their trial before the Sessions Court. 

On the case ^coming on for hearing before the Sessions Court, 
the three witnesses~Affan, Nikjan, and Musa— v/hb spoke to the 
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act of the beating, denied all knowledge of any such beating. j88o 

Two of them denied that they' ha(> made the statements recorded inn 

by the. Magistrate, while the other admitted the ^statements 
attributed to him, but alleged that they, ^ere false, and had been 
made under pressure. — 

The Sessions Judge entirely disbelieved the statements made 
by these witnesses before him, and allowed ^he depositions taken 
by the Magistrate to be put 'in evidence under section 249 of the 
Code of Criminal Procedure. 

The vakeels for th^ deleifice^had objected that these depositions . 
were not admissible, as they had not^ been duly taken by the 
Magistrate in the presence of tjie accused person, inasmuch as 
the Magistrate had refused to allow the vakeels for the prisoners 
to appear in his Court to cross-e»amine the witnesses. 

The other evidence before the Sessions Judge was substantially 
that given in the proceedings tAken by the Magistrate. 

One of the assessors who sat in the Sessions Court was unable 
to specify the section under which he would convict, but found 
that all three prisoners were guilty “ of having beaten the 
deceased Tdariifullah so a^ to make his death very probable.’’ 

The other assessor found all tl\ree guilty under section 304 of 
the Indian Penal Code. 

* 

J'he Judge, however, disagreed with both assessors, and found 
the prisoners guilty of murder under section 302, and sentenced 
them to transportation for life. 

Against this* conviction and sentence the ptisoners appealed to 
the High Co’urt, 6n the ground that the depositions taken before 
the Magistrate ought not to have been used before the §fssions 
Court, as the prisoners had been deprived, by the ref^isal of the 
Magistrate to allow their vakeels to appear, of the right of cross ^ 
examination. , ^ 

Baboo Kali Churn Banerjee appeared for the Appellants. 

The judgment of the Court (t) was delivered by— 

Jackson, y. jackson, y. 

# 

The principal part of the evidence in this case— in fact, the only 

t 


(1) Jackson and Tottenham, yy. 
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1880 material part of the evidence— is that of the witness Nikjan and 

Inre her husband, and the witness 'Musa. These persons before the 

M^ndul Magistrate deposed very clearly to facts which can leave no 

doubt whatever as to tjie guilt* of the persons charged, and in 
— fact completely made out the case for the prosecution against 
Jackson y. these persons, when called as witnesses in the Court 

of Session, made statements entirely different from what they 
had made before the Magistrate, in fact repudiated those state- 
ments. Only one of them admitted that he had made those 

. statements, but under pressure. ,Thd {sessions Judge thereupon, 

under the power vested^ in him by section 249 of, the Code of 
Criminal Procedure as amended by section 20 of the Amendment 
Act, used the previous depositions of these persons as evidence 
in thi^ case, and it is objected before us that those depositibns 
ought not to have been so used because they were given without 
cross-examination, in consequence^ *of the committing Magistrate 
having refused to allow pleaders to appear before him on behalf 
of the accused. There can be no doubt that such an application 
was made before the Magistrate, and that he, at any rate, dis- 
couraged, if Jhc not absolutely refusb to allow, ‘pleaders to 
appear before him, and the Sessions Judge, adverting to this cir- 
cumstance, has pointed out that the Magistrate therein acted in 
“ direct contravention of section 186 of the Code .of Criminal 
Procedure. Now, as to this objection, I observe that it is not 
taken before us. precisely in the same form as jt was urged in 
the Court of Session. It does not seem to have been seriously 
contended before the Court of Session that what the Magistrate 
did ha/i deprived the prisoners of the benefit of cross-examina- 
tion.* AlTthat was said there was, that the depositions ought not 
to be used because they were not duly taken in t;he presence of the 
accuse,d persons, and it seems to have been contended- or suggesti- 
ed that because the accused persons were there in propri& persondf 
and were not represented, as they desired t6 be, by pleaders, they 
were not regularly present, and the evidence was not duly taken 
in their presence. However, putting that aside, we are inclined to 
think that there is, really no force in the objection. It does not 
appear that the pleaders who were retained by the acftijsed made 
any attempt to cross-examine the witnesses, for they might have 
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suggested t6 the accused the proper questions to be put to the 
witnesses : nor in fact are we disposed to think that at that stage 
of the proceedings, cross-examination, if resorted to, would have 
been of any benefit to the accused' Very ^probably it would not, 
the Court thinks, ^h^ve been resorted to at all. Then the question 
is, ought the evidence to be belieVed as it stands ? The Court is of 
opinion that it is so probable, so consistent With what the Judges 
know to be the condition of life amongst Mahomedans of the 
lower classes in the Eastern districts, that it can in the main be 
believed, and what has since takon place, viz,^ that influence has 
been brougjibto bear upon the witnesses with a view to closing 
their mouths, confirms .us in the belief. We, therefore, have no 
doubt that the statements of the witnesses, made before the 
Magistrate, are, in substance,, true ; that the accused persons did 
actually kill the deceased Tartffullah ; and that it was'his body that 
was found as described. The Court has then to consider whether 
the offence is murder. Regard being had to the nature of the 
evideYice given, and to the declaration made by the accused at the 
time when the assault was made, we think it probable that they 
did intend solne bodily injury which was likely to cause death. 
We, therefore, cannot shrink from the conclusion that the offence 
was murder, and, therefore, as a Court of Appeal, we are bound to 
afSfimthe conviction and'the sentence of the Court below.. 


x88o 
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War, 2nd, 

Ho. 27 of 
1879. 


In the Matter qf KHERODE CHUNDER MO-i 
ZUMDAR J 


Petitioner. 


Indian Penal Code* (Act XL V, of 1860), sections ig6 and 4^i^^yurisdiction of 

Magistrate* * 


A Ma^strate has no power, under section 196 of the Indian Penal Code, to 
convict an accused person who has been found to have used as evidence a 
document which he knew to be a forgery, but is bound' to commit him to th§ Court 
of Session, the q^ence being properly cognizable under section 471 of* that Code—* 
Reg* vs. Oodeen Latl^ 3 W. R, Cr. Rul. 17, disapproved of. 

_ • 

T HIS was an application to set aside a conviction passed under 
section 196 of the Indian Penal Code. 


(t) PaiMiKV and Macuum, jy* 
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The petitioner, it seems, was charged with having used as evi- 1880 
^d^nce in a case a document to which he had added the names 
of two of his servants as witnesses, and had changed the original 
date from 1281 to 1282, with a vihw to saving limitation. Mozumdar,' 

The Magisinrate before whom the case was heard found the Judgment 
charges proved, and convicted the petitioner. From this con- 
viction an appeal was preferred on the ground that it was against 
the weight of evidence, and further that the Magistrate had no 
jurisdiction. . » , ♦ 

The appeal having been dismissed, the present application was 
made. • ' • * 

Chose and Baboo Aukhil Chunder Sen^ for the Petitioner. 

The judgment of the Court (i) was as follows:— 

* ' 

It appears to us that this yas properly a case cognizable under 
section 471 of the Indian Penkl Code, and not under section 196, 
and that consequently the Magistrate had no jurisdiction to con- 
vict, but ought to have committed the prisoner for trial to the 
Court of Session. We observe that there is an early case, Reg» 
vs. Oodeen Lalli K.i Cr. Rul., 17, in which incidentally a 
conviction in a .case somewhat resembling the present appears to 
have been held legal under section 196, but th'fere the conviction 
Iftd taken place before a Sessions Judge with the aid of a jury, 
and the question of jurisdiction did not arise. We are not aware 

that that dictutH has been followed in other cas>ts, and that was a 
. * 

ruling by a,singl^ Judge. We think the conviction must be set 
aside, and that the Magistrate should commit the prisoner for 
trial. 

* (1) Jackson and Tottenham, yy. 


^Criminal .3 


C. L. R. 57. 
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1^. EMPRESS vs„ KALA CHAND DASS and others. 

Aitril 22nd, 

.. ( * 

Criminal f^rocedure Code (Act X, of sections 505, sto^Bad liveli- 

hood'^Security for good behaviour-^Suretm^Cash Deposits, 

^ Seven persons were charged, undlr section 505 of the Code of Criminal Pro- 
cedure, with being persons of notoriously baS livelihood. Two only were proved to 
have been ever convicted of an/ substantive offence, and the convictions proved 
against them took place 30 and 32 years before, but it appeared that they had, in 
1867, been imprisoned for three years as budmashes in default of finding security, 

t 

The Magistrate, under section 510 of ‘the Criminal Procedure Code, ordered 
each of the seven accused to find two sureties to the amount of Rs. 500, three of them 
to deposit in cash Rs. 1,000 each, two of them Rs. 500, and the remaining two 
tts, 250, and in default to have rigorous imprisonment for one year. 

The High Court held that it was illegal to require the accused to deposit cash 
instead of giving bonds as security for good behaviour, and that the order of the 
Magistrate as to sureties was prohibitive. It accordingly quashed the orders re- 
quiring the deposits of cash and the finding of sureties, and directed that six of 
them (it being found that as to the seventh the Magistrate acted entirely without 
jurisdiction) should en^er into bonds for their good behaviour in the amounts which 
they were directed to deposit in cash. „ » ^ 

The sections of the Procedure Code relating to budmashes should be exercised 
with extreme discretion. ^ 

Criminal reference under section 296 of the Code of 
CrimittSil Procedure. 

The terms of the reference were as follow * 

"The accused persons were charged under. section 505 of the 
Criminal Procedure Code with being persons of notoriously bad 
livelihood, ai>d the Magistrate of the District, after holding a 
local inquiry, at which he examined witnes'ses for the prosecution 
and also for the defence, found the charge established. 

The Magistrate passed the following order: “The order I now 
pass is that the priscfners Kala Chand, Ram Sagar, Nobin Haidar, 
Ram Kumar Dass, Poda Lochun, Raj Coomar Deb ,«fld Ram 
. Kumar Deb, find two sureties in Rs. 500 each for their .^ood beha- 
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viour for o.ie year under section, 505 of the Criminal Procedure *880 
Code, They are also required to furnish their own recognizances, Ewims» 
the amount to be deposited in cjish, Kala Chand, Ram Sagar, and 
Ram Kumar Deb Sigdar for Rs. 1,000 each, Raj Kumar Deb and 
Ram Kumar Dass for Rs. 500 each, and Nobin Haidar and 
Poda Lochun,. vakeel, for Rs. 250 each. Jn default of compli^ 
ance with this order, they, will, under seption 510," undergo 
rigorous imprisonment ft)r the period mentioned.’^ 

The portion of the order reqirtring the accused persons to 

deposit cash in lieu of a bon 3 for good behaviour, appears to 

be bad in law. • ' 

. * • 

The forms of the bond and security for good behaviour which 

are to be taken by the Magistrate, are prescribed in the second 
Schedule annexed to the Code of Criminal ^Propedure, and I 
find no authority for requiring cash to be deposited in lieu of 
a bond.” 

*The following judgments were delivered by the Court (i): — 

PONTIFEX, 3. , Pontifkx, f. 

We agree with the Sessions Judge in this case that the order 
passed by the Magistrate, requiring the accused persons to deposit 
caish nil lieu taking a bond for good behaviour, ought to be set 
aside as bad. 

As the case* has come before us, I, speaking ’for myself, feel 
bound to n^ake ’some observations on the Magistrate's decision, 

The Magistrate says that of the seven defendants, Nos. i, 2, 6, and 
7, have been before in jail as budmashesj but only twp of* them 
have ever been* convicted of any substantive offence, The 
Magistrate further -says that ”it occurred to him that it would 
be well that the defendants should be called on to show, tShat it 
was hardly likely could ^be the case^ that in the opinion of such 
respeptable men as Bhaokally affords, they were making efforts to 
retrieve their character ” 

I must observe that the assumption of the Magistrate shown 
in this paragraph scarcely indicates a proper *frame of mind in 
which to commence a judicial trial of the defendants. 


(x) PoNTirsx and McDonsil, Jf. 
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1880 Nor, if this was the disposition, with which the case was 

Emphbss approached,. is it likely that ‘‘ respectable men ** would have willing- 
Kala Chand support of the^ defendants, and so drawn the 

Dass. suspicion of the Magistrate on themselves. But, be that as it 
JudgmtnU may, it appears that the Magistrate,^ after taking •eVidence on the 
PoHTim, y. against the defendants, remanded, as he calls it, the case to 
head-quarfers, and then took the evidence for the defence. The 
Magistrate's words are: “For the defence twelve witnesses have 
been examined, their number and the; difficulty of securing their 
ittendance in time rendering me unSble to dispose of the case at 
I single sitting.'^ It seeSis to me that if the •evidence against 
.he defendants was taken on the spot, and the taking of the 
jreater, part of the evidence for^the defendants was adjourned 
;o head-quarters,” ^ this was a proceeding not very fair to the 
lefendants. , 

The Magistrate further says : Defendants i and 2 have some 
anded property acquired, it is not unjust to suppose, by the 
proceeds of a career of crime ” Unless there was any evidence 
pointing that way, I feel bound to say it was extremely unjust 
;o make any *such supposition, and as a matter of fact there is 
jvidence on the record showing that part at least of this landed 
property was inherited. But the whole tenor of the Magistrate's 
remarks shows that he did not approach or deal with this ca^e &s 
dispassionately as would have been desirable. 

Again, the Magistrate says : “ As to the antececjents of the other 
three, or at all events of Ram Sagar, information would doubt- 
less be forthcoming in the records in the Qouvt of Session if the 
offices were not now closed for the holidays an assumption 
which appears to me to be purely gratuitous and extremely 
unfair. The Magistrate also says : “ The office-records, hoy|rever, 
show convictions only in the case of Kala Chand and of Ram 
Coomar Deb; of these, the first has* Jieen twice in 1844, 
and in 1850, convicted of theft, the second was convicted in 
1848, and both of them with Raj Coomar were, in 1867, imprisoned 
for three years in default of finding security as budmashesJ* So 
that substantive offences were found against only two of the 
defendants, and these were committed and punished 36,^ 32, and 
36 years ago, and were further expiated by three years imprison- 
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ment for default of security in 1867. But, notwithstanding this 
expiation,. these offences are now again paraded for the certain Empress 
consequence of one more yearns imprisonment. I cannot think kala^Chand 
that it is justifiable to work these sections in this manner. With 
respect to the defendant No. 5, the Magistrate finds “ that he is judgment 
what is called in Backergunge and Chittagong a ^torney/ that y. 

is, he nursps for his own private profit petty ’quarrels \nU) crimi- 
nal charges, and negotiates in the interest of the accused 
the suppression of really heinous offences. To this reputable 
business he joins the profession »f a kohiraj^ so that (it is diffi- 
cult to see 'the s$quitor) he is on his own showing a man against 
whom society should be. protected*.^^ 

No doubt. No. 5 is, on his admission, as stated by the Magis- 
trate, but which really is nol borne out by the record, a by no 
means reputable character. But in my opinion section 505 is 
not intended to apply to a person of such character and repu- 
tation, and the Magistrate had no jurisdiction to. deal with him 
under that section. And, speaking generally, the order passed 
by the Magistrate seems to me preposterous. The seven defend- 
ants are each required to find two sureties to the amount of 
Rs. 500 each, three of the defendants are required to deposit 
in cash Rs 1,000 each, two of them Rs, 500^ each, and the 
refnatning tWo Rs. 250 each, and in default to have rigorous 
imprisonment for one year, 

With respefct to the deposit we agree with the Judge that the 
order is illegal. , 

With respect to the sureties it is prohibitive, for it is scarcely 
likely that 14 sureties, in Rs, 500 each, would be forth\>X)ming 
in a place like Bhaokalty. My own experience in Calcutta, has 
shown me that respectable people in Calcutta, who have to pro- 
vide surejties upon grant of letters of administration, have to 
pay heavy sums to the sureties ; and 1 can only suppose that it 
would be greatly more expensive for reputed budmashes to provide 
sureties for their good behaviour. So that it comes to this, that 
the requirement of two sureties, to the amount of Rs. 500 each, 
for each of the defendants, will, in effect, be inflicting a heavy 
pecuniary fine upon them in a case only of suspicion and 
reputation. 
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1880 Moreover, if these cases are to be approached in the spirit 

with which the present has been decided, to become swety for 
^ iudmasA will, of itself, be sufficient evidence to convict the 
B**s. surety of beii^ himself a iudmash. 

Surely the putting in force of these very stringedt sections should 
PewNim, y. be exercised only with extreme discretion. In the present case 
the Magistrate points out incidet\tally the far more proper 
means of prevention. In the village m question, he says, “ so 
bad* indeed a few months back had things . become, that it was 
considered necessary to station ’two constables who stilf rcwarn 
there. * * * The accused dre well known to have deenr in the 
habit of moving about the khafs at night in long canoes driven 
by paddles, whilst thefts were of frequent occurrence. This, oj 
course was before the arrival of the Police, whose removal wottlcf 
simfly be the signal for a return to fhe old state of thingsP 

We quash the order of the Jlagistrate, directing the defend- 
ants to deposit cash, and to provide sureties, and, in lieu thereof, 
we direct the defendants Nos. i, 2, 3, 4, 6, and 7, but not 
defendant No. 5, to enter into bonds for their gopd behaviour 
in the amounts which they were directed to deposit in cash. 
All the defendants will be immediately released from -the 
rigorous imprisonment which it appears they are now^ undergoing 
for default in providing sureties and depositing cash. 

McD^ MgDoNKLL,, y.;-* - 

NBLLj j » < 


I concur. 
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IN THE Matter of JITBAHAN vs . BANSRUP DHOBI. 

CrimiMt fromdurt Cede (Act tSja), section ^^o^Pariits. 

* . ’ 

• Where there is a dispute Jikely to lead to a breach of the peace concirning 

andf and proceedings are recorded and had under section 530 of the Criminal 

^ » 

Procedure Code, no order should be made against one who is acting as the servant 

* * 

of another person who claims to have p^ossession of the land, unless that other per- 
son is made a party to the proceedings, ' 


1880 

^0.214 of 
1880. 


Criminal reference under section 296 of the Criminal 
Procedure Code, submitted by the Judicial Commissioner of 
Chota Nagpore. 

^ ']['he circumstances were these:— 


On the 14th November 1879 jitbahan, the complainant, pre- 
sented a petition in the Court of the Deputy Commissioner of 
Lohardugga,* stating that he held a zur-i-peshgi lease of a particular 
village from one Asaram, and that, while he was in possession 
under this lease, one Bansrup, the servant of Gunesh Sahu, who 
had purchased Asaram's rights in the village at auction, had^ taken 
possession’, and was preparing forcibly to cut and carry off his 
crops^ 

» 

On the lollowing day, the petitioner and BansT||ip both being 
present, the Deputy Commissioner recorded >t^at he considered 
a breach of the peace was imminent, and ordered both to put in 
their written stsfejnents. The first party, Jitbahan, put his state- 
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jsent the same day, but Bansrup did not put in any statement. 
It appeared that he was imprisoned in another case on the same 
day. The case was then postponed for three days till the i8th, 
on which day it was taken up, and in the absence of Bansrup 
and Gunesh, and without any further enquiry job proceeding, de- 
cided in favour of Jitbahan, who was declared to be in possession. 

Twd days after this order was recorded, t\ e,, on the 2ol;h Novem- 
ber, Gunesh, the master of Bansrup, petitioned the Deputy Com- 
missioner, urging that he was in possession of the 

property in dispute, praying that he might be heard and might 
be given an opportunity*^ of bringing forward evidfeace in his 
behalf. This petition was disallowed on the 30th December, the 
Magistrate declining to re-open the case. 

The followiirg order was made by the Court (i) upon the 
reference : — ^ ‘ 

It is quite clear on the original complaint of Jitbahan, on which 
the Deputy Commissioner instituted proceedings under section 
530, that Bansrup was acting as the servant of Gunesh, who had 
purchased certain rights in the village, and therefore Gunesh 
should have been made a party to the proceedings. It was cer- 
tainly improper* to decide the matter in the absence of Bansrup, 
who was in jail under sentence, and in the absenefi of G6n^h. 

We, therefore, set aside the orders passed under section 530. 
(i) Prinsbp and Tottenham, Jf , « 
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PRAYAG SINGH and another , 

« 

’ AND 

FUZOOL HOSSEIN and others 

« • » 

Criminal Procedure Code {Act X. of section s^o-^Decree^ Resistance to exe^ 

cution of-^*Possessioh — Civil Pncedure Code {^ct X. of Chapter XI X^ 

' • 

A Criminal Court oug'ht not to interfere in cases where a purchaser under a 
deci;ee is resisted in getting actual possession of the property which he has 'bought, 
the procedure to be adopted in such, cases being that provided in Chapter XIX. 
of the Civil Procedure Code. 

Criminal reference under section 296 of. Act X. of 1872, 
submitted by the Officiating Judge of Patna. 

The circumstances under which the reference was made sulfi- 
ciently appear from the judgmemt of the High Court. 

Mr. R, E. Tmdale^ for the Petitioner. 

^ ^r. C, Qref^ory, Contra. 

The judgment of the High Court (i) was as follows : — 

White, 7. * 

1 think that, in accordance with the suggestion of the District 
Judge of Patna, the orders to which he has called our atterAtion in 
his letter of the 19th December of 1879 should be set aside. 

The orders referred to form parts of one order made by the 
Deputy Magistrate. It is dated the 29th of September in that 
year, and purports to b^ made under section 530 o 5 the Code of 
Criminal Procedure. 

The first part of the order pui'ports to confirm Prayag in pos- 
session of the disputed land, but is based upon n# evidence on 
the part of Prayag Singh that he was in actudLpossession either 
before or at the date of the enquiry. 


18S0 

April gth. 

No. 1314 of 
1879. 


White, 7. 


[Criminal.] 


(0 White and Maci.kah, yj. 


C. L R. 58, 
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PRAYAG 

Singh 

V. 

Fuzool 

Hossbin 

Judgment, 

White, J, 


The evidence does not amount to more than this— -that Prayag, 
under certain decrees against the former owner of the land, had, 
prior to the enquiry, been given symbolical possession ’of the 
lands by the Court in execution of those decrees. 

Fuzool Hossein and Subhanah Hossein, who" are called the 

* 

second party in the proceedings before the Deputy Magistrate, 
were no parties to either of these decrees. 

The Deputy Magistrate in his judgment finds *^that the second 
party are resorting to force to keep Prayag put of his property.” 

The Deputy Magistrate appears to think that in such a state 
of things he is bound to interfere under sectron 530.* He says, 
after referring to the contumaciousness of the second party, “ they 
by force and show of criminal force are trying to keep Prayag 
out of the land \vhich the Civil Court has given him possession 
of. The pleader for the second party actually argued that this 
was a purely symbolical affair, and carried no weight. No 
doubt, if contumacious men like Fuzool Hossein and Subhanah 
Hossein turn out with an unlawful assembly, and refuse to 
acknowledge such possession being given, nothing short of force 
on the part of the Civil Court peon will be of use, and this is a 
state of things that cannot be tolerated for a moment.” The 
Criminal Court may properly enquire into and punish a riot or 
an unlawful assembly if proved. But it altogether oversteps lits 
province when, under section 530 of the Civil Procedure Code, it 
interferes in casei where a purchaser under a decree is resisted 
in getting actual possession of the property which he# has bought. 
And this is what the Deputy Magistrate has done in the present 

case. 

* 

The Civil Code, in Chapter XIX., sections 334, 335, prescribes 
the procedure to be adopted when resistance is offered^ to a 
purchaser under a decree in getting possession of igi moveable 
property. * 

The second part of the order directs Fuzool and Subhanah each 
to give security in Rs, 1,000 to keep the peace towards the first 
party for one year. ^ As the second part of the order was passed 
to prevent a breach of the peace by the second party in conse- 
quence of their being turned out of possession undfer the first 
part of the order, and as the effect of setting aside the first part 
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of the order will be to restore Fuzpol and Subhanah to possession 
of the land which is the bone of contention between them, the 
second part of the order will fall ^ith the first part, and the entire 
order of the 29th of September will be accordingly set aside. 


1880 

Prayag 

Singh 

V 

Kuzool 

Hosssin. 
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'} 


ROSHAN DOSADH, JEWAN DOSADH, AND I 

ETWARl DOSADH f appellanis , 


AND 


EMPRf^SS . . . ' Respondeni'. 

, « * 

Mjsdti ection-^Evtiience Act ( 1 . of i8y2)t sectioH $4 — Previous convtciions. 

In a trial before a jury, where the accusedrwSis char<:jcd with beings in posses- 
sion of certain articles alleged to have been stolen, and which were found in his 
house, the complainant and andiher witness identitied the articles as t)o!onging to the 
former, but the accused claimed the propdny as his own'. The Sessions Judge in 
charging the Jury said ; “ The fact that he (the accused) has been twice imprisoned' 
for the'ft is also not without its weight, ^nfi should b3 taken into consideration when 
deciding as to the reliiibility of the evidence of identification.” //e/d that this was 
a misdirection, as the evidence of the previews conviction to prove bad character 
was irrelevant and inadmissible. 

CMn'iJw.— 'The proper object of using previous cmvictions, except under 
special circumstances, is to determine the amount of punishment to be awarded, 
should the prisoner be convicted of the offence. 


Appeal from a conviction and sentence passed by the Ses- 
sions Court of Batna on a trial held by Jury. 

The facts are sufficiently set forth in the judgment bf \he 
High Court (i), which was as follows : — 

We think thaUthere must be a new trial in this case. 

t 

The three prisoners were charged under ;sectian 4iiof the 
Indian Penal Code with having dishonestly been in possession 
of certain articles claimed by the complainant as property stolen 
from his house. A dohur and pugree were found with the 
prisoner Roshan. The complainant and a friend identified these 
as the property of the former. Roshan, on the other liand, stated 
that they were his, but his statement vV^s unsupported by any 
evidence. The Sessions Judge was quite correct in putting it to 
the Jury “to say whether there is any reason to believe that 
they (the complainant and his friend) have made any mistake," 
but he was clearly wrong in adding, “The fact that he (Roshan) 
has been twice imprisoned for theft is also not withour'Hs weight, 
(I) Mokris and Prinsbp, yy. 
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and should betaken by you into ^consideration when deciding as ^ 
to the reliability of the evidence of identification/^ Section Roshan 
5+ of the Evidence Act, though it declares that “the fact that p. 
the accused person has been previously' convicted of an offence 
is relevant/' also declares “that the fact that he has a bad 
character is irrelevant/' except’ under certain circumstances which 
donotexjstin the present case. The evidence of the ^prisoner's 
previous convictions ha^ been treated by the Sessions Judge as 
evidence of his character which he has told the Jury to consider 
in determining the value of Ws claim to the property found in ' 
his possession. In this respect the Sessions Judge has clearly 
misdirected the Jury, .because fhis evidence was irrelevant and 
inadmissible. He should have merely pointed out to the Jury 
the conflicting claims to this property, and called upon them to 
determine which they believed, at tlie same tifne reminding them 
that the prisoner was entitled* to the benefit of any reasonable 
doubt. We think that the prisoner Roshan has been prejudiced 
by £his error, and that he ought to have a re-trial. Except under 
very special circumstances, none of which arise here, the proper 
object of uJing previous convictions is to determine the amount 
of punishment to be awarded, should the prisoner be convicted 
of the offence charged. 

* *As regards the other two appellants, Etwari and jewan, the 
only points for the consideration of the Jury were, whether the 
jewels produced in Court formed part of the property stolen from 
the complainant,, and whether, they were found in the houses of 
the prisoners, concealed, as described by the evidence to the 
house search. The prisoners denied their possession df those 
articles, and, therefore, it was most important that the Jury should 
be called upon to ''determine whether those articles were found in 
their possession. The Sessions Judge, however, has altogether 
omitted to direct the 'Jury to consider this poirft. His charge 
runs thus : “ The fact that they.^ (the jewels) were found in their 
house concealed under and in a corn-bin shortly after the occur- 
rences is certainly of great weight. There is nothing to show that 
the case was got up, or that the search was unfairly made.“ And 
again: “The jewels had undoubtedly been concealed in a some- 
what suspicious manner in the house of Etwari and Jewan. You 
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1880 will take all these circumstances Jnto your careful consideration, 
Roshan and say whether there is any reason to doubt that the* articles 
Dosadh property of the {prosecutor. If they are, and, as 

Emprbss. has been clearly shown,* *they were found in prisoners’ house 
judgmcnU shortly after they were stolen, you will be quite justified in finding 
the prisoners guilty.” 

We think that the case against these two prisoners has not 
been properly put before the Jury. The Sessions Judge has 
assumed facts, evidence of which he shot^ld .have laid before the 
' Jury, in order that they might find ‘whether the property was or 
was not discovered in the possession of the* prisoners under 
very suspicious circumstances. We, therefore, direct that these 
two prisoners also be re-tried. 
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[criminal REVISIONAL JURISDICTION.] 

L 

In the Matter of A. DAVID, Petitioner. 

Criminal Procedure Code (Act X» of iS'jaJt sections 2Q5, 2g6’-‘Re/tyence to 
, High CourL 


1880 

Apt it 17th, 
No. 1222 of 

*879. 


One of two prisoners, who were tried jointly before a Bench of Magistrates on 
the complaint of the District Magistrate, appealed to the Sessions Judge, and was 
acquitted. THt Distwet Magistrate thereupon, binder sections 296 and 297 cf 
the Criminal Procedure Cbde, transmitted the proceedings in the case to the High 
Court, and asked that they might be quashed on the ground that there had been a 
failnre of justice. a • 

Held that the Magistrate was not competent to refe^ the; proceedings of a 
superior Court to the High Court. 


T 

^ HIS was a reference submitted by the Officiating Magistrate of 
Maldah, under sections 296 and 297 of the Code of Criminal 
Procedure, for the opinion of the High Court. 

The proceedings in the earlier stages of this case have already 
been reported in 5 C. L. R., p. 574 — In the Matter of A. David. 

There the High Court, on the 2:nd February, cancelled an 
ofdeV made by the Sessions Judge of Rajshahye, directing certain 
evidence to be taken by the Bench of Magistrates which had ori- 
ginally tried the* case, and ordered him to degde the appeal upon 
the evidence as it stood upon the record. 

The result was, that, on consideration of that evidence, the 
• % 
Sessions Judge acquitted the prisoner. , * 

The Magistrate, whose property it was which had been stolen, 
and which was alleged to have been received by A. David with a 
guilty knpwledge, thereupon referred the entire proceedings to 
the High Court with tl\e“following remarks : — 

^4t appears that two material errors have crept into the 
decision of this case, which have vitiated the whole proceedings, 
and thereby caused the failure of justice. One is an error in 
law, and the other is an error in the procedure! Both the Courts 
(the Bench as well as the Appellate Court) have not taken into 
their consideration the confession of the co-prisoner Moula 
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>880 Buksh, which, according to the opinion of the District Judge, 

In re as far as it can be inferred from his second judgment on appeal 

in this case, would have turned the scale against A. David, the 
Statement, co-prisoner. Both the • Courts *are of opinion that, though the 
prisoners Moula Buksh and A, David had Ijecn tried jointly 
under sections 381 and Penal Code, but convicted on 

different ^offences, one under section 408, and the other 

under section 411, 'Indian Penal Code,^ the confession of the 
former cannot be taken into consideration as against the other 
' under section 30 of Act I. of *1872. But in this both the 
Courts appear to be in error. It is to be seen .from Irhp record in 
this case that the prisoners, Moula Buksh and' A. David, had been 
sent up for trial by the police, charged under sections 381 and 
and Kfisto under section 414, Pefial Code, and were being tried 
together jointly for'the same offence. They were tried jointly, the 
third accused, Kristo, was discharged, and the two other accused, 
Moula Buksh and A. David, were convicted under sections 408 
and 41 1 respectively. 

In case the High Court is of opinion that, though they 
were tried jointly, but as they were charged separately* with differ- 
ent offences in the course of the trial, in this case section 30 of Act 
I. of 1872 does not apply ; then there is another error which the 
District Judge adverts to in his second judgment, that tte 
Court of first instance was wrong in trying the thief (Moula 
Buksh) and the receiver of stolen property (A. David) jointly, 

If this view is* correct, then this error in the procedure has 
caused a failure of justice. From what is seen in the record, 
MoulaJBuksh would, in that case, have bedn a competent witness 
against A' David had he been tried separately and convicted on 
his own confession, and then examined as a witness for the prose- 
cution jn the case against A. David. 

If this view is correct, then, owing to* this irregularity in the 
procedure by trying all the thrpe prisoners guilty of different 
offences jointly, the ends of justice have been defeated, and the 
proceedings should, it seems, be quashed, and a new trial directed. 
Further, the District Judge has set aside this conviction on 
* the ground also that the prosecution has failed to prove that there 
toy guilty knowledge pp the part of the prisoner A, David 
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in receiving the goods as proved, which receipt, the accused A. 1880 

David dehied, whereas upon the facts and probabilities of the case /„ re 

the Appellate Court ought to ha>4e inferred that there was guilty 
knowledge on the part of the prisoner A. David, as the established Judirment 
facts and probaBilities under, the circumstances warrant this 
legal presumption, there being no room for ^ny other presumption 
from the established facts. • 

Mr. S, y, Leslie^ ai\d ^ Baboo Womesh Chunder Banerjce 
appeared for A. David. • 

The judgment ot the High Court (i) was as follows : — 

On the prosecution of a chugrasee in the service of Mr. J^orch, 
Magistrate of Pubna, one Moula Buksh, his khans^ma, was con- 
vjeted by a Bench of Magistrat^^,s under section 40(S, Penal Code, 
of criminal breach of trust. • 

In the same trial one David was tried and convicted of dis- 
honestly receiving certain bottles stolen by Moula Buksh. 'Fhe 
trial of these two men together was perfectly legal under section 
458, Code ol* Criminal I’rocedurc. 

David alone appealed to tiie Sessions Judge, who found that 
except the statement of Moula Buksh, which w.'ts not admissible 
uifdet section 30 of the P>idencc Act, because he and David were 
not tried jointly for tlie same offence, there was nothing to prove 
guilty knowledgTi against IXivid. The Sessioivj Judge, however, 
considered tl^at he. might require the evidence of Moula Buksh to 
be recorded under section 282 of the Code of Criminal Procedure, 
and sent the case to the Bench of Magistrates that this, might be 
done. The mattfir was brought before a Division Bench of this 
Court, which held that this order was contrary to law, and 
directed the Sessions Judge to proceed to try the appeal on the 
record. David was accj^rdingly acquitted. 

Mr. Porch, who is the real complainant in this case, and who 
also holds the office of District Magistrate, has sent up the entire 
proceedings in this case both before the Bench^of Magistrates and 
the Appellate Court of the Sessions Judge, and* has asked for an 
order quashing the entire proceedings, and directing a new trial, 
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1880 “as there appears to have been a •failure of justice” on the grounds 
jn re set forth in* a memorandum prepared by him. 

David place vve are of opinion that the District Magistrate 

judgment, was not competent to refer this case to us. Section 295 of the 
Code of Criminal Procedure authorises him to call*for, and examine, 
the record of any Cojart subordinate to him. In the matter now 
before us the District Magistrate . criticises the judgment of 
the Sessions Court, the Court of Appeal fo which he, as a judicial 
officer, is subordinate, and he desires to* have the order of acquit- 
tal passed by that Court set aside* as well as the proceeding of 
the trial of Moula Buksfv, who was convicted* by thtf Bench of 
Magistrates. 

We should at any time regret^that a District Magistrate sho^uld 
assume such position towards the Sessions Judge of his Dis- 
trict, and in the present case we »egret the action of the Magis- 
trate, the more that he was hims*elf personally interested in the 
case as real prosecutor. 

We must observe that it has been a rule laid down by this 
Court in several cases, that as a Court of Revision it will not inter- 
fere in any case of acquittal, the law having given to Govern- 
ment the right of appeal in such cases. The object of this 
reference is to Secure the conviction of David more than to have 
a retrial of Moula Buksh, who has not questioned the propriety 
of the conviction or sentence passed by the Bench of Magistrates. 

We consequenitly decline to interfere in the case, and we may 
add that we do not accept the view of the law*enunciated by the 
Districj; Magistrate. 

After vve had fully considered the case, and had determined 
the nature of the order which should be passed, *we learnt that the 
Government pleader wished to appear in this case to support 
the^relerence made by the District Magistrate, and that David 
was also represented by an attorney of tlSig Court, but we do not 
think it necessary to hear any one in this matter. 
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In the m'atter of DOWLaT SING . Pstittoner. 

Criminal Procedure Code (%ct X. of 1872), sections aa; and 464— Conviction, 

, ShaHment of reasons for, 

• 

Although generally it is not necessary, in cases in which no appeal lies, for a 
Magistrate to record the, reasons for passing his judgment, yet under clause {h) of 
section 227 of the Code of Criminal Procedure, in case of conviction, he ought to 

enter in the register, to be kept under that section, a brief statement of the^ reasons 

% 

for such conviction ; but an omission to do so may, under some circumstances, be 
remedied at a subsequent time. 

r 

CRIMINAL MOTION to set aside a conviction of, and sentence 
‘passed against, the petitioner. 

The circumstances under which the sentence was passed 
appear from*the judgment of the High Court. 

Branson^ Baboo Mohesh Chunder Chowdhry^ and Mr. //, Ae 
Adkirty appeared for the Petitioner. 

The judgment of the Court ( 1 ) was as follows : — 

The offence imputed to the petitioner ip £his case is that 
he, being person in the employ of some person possessing 
landed interest in the District of Rajshahye, went upon land 
belonging to the defendant, and forbade him from cuttm*g the 
crops then standing on the land, and used some degree of violence 
towards him, and also used threats. 

5low, it appears that there is, or there was, a question between 
the employer of the accused and the complainant, as to the pre- 
cise amount of rent which was due from the complainant. It is 
said that a survey had recently taken place which showed the 
complainant to be in occupation of more land than he was paying 
rent for. The complainant, however, was one of several tenants, 
who, it may be supposed, anticipating a demand of this sort, have 

(1) Jackson and TomNHAM, yy. 
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Dowlat 
Sing* 

Judgment. 


deposited their rent in the Cpllectorate. Under these circum- 
stances, it .is obvious, with reference to section 69 of the Rent Act, 
that the landlord could not have^ distrained, and did not, In fact, 
attempt to distrain for fhe rent which he at that time claimed to 
be due, and the view which the Magistrate apptal-s to have taken 
of the facts is, that the landlord, being unable to jesort to dis- 
traint, haU endeavoured to intimidate^ the tenant from gutting or 
carrying away the crops, either until her had paid the amount 
demanded, or until that question hjd, bijen somewhat settled. 
Now, according to section 441 ftf the Indian Penal Code, a 
person commits criminal* trespass who, having lawfully entered 
into or upon properly in the possession -of another, unlawfully 
remaigs there with intent thereby to intimidate, insult, or annoy 
the person in ^possession of that property, and it appears tons 
that the petitioner might well be# convicted of the offence oj 
criminal trespass, for although he*had lawfully gone upon the pro. 
perty of another person with the intention of stating a demand, 
though without the intention of resorting to the usual and proper 
form, he unlawfully remained there with intent to intimidate 
the tenant in furtherance of his claim for rent. It is clear, 
the'efore, that the question whether the petitioner had commit- 
ted an offence oV not, depends entirely on the turn which the 
evidence took, and upon the Magistrate’s view of the creditilffy 
of that evidence. The Magistrate appears to have taken con- 
siderable pains in •this case, heard the evidence ^*at some length, 
and thought that the offence amounted to one, of criminal tres- 
pass ; s^o that as regards the merits of the case it appears to us 
that UTcre.is no ground for interference with the conviction. 

Then it is said that the conviction has been arrived at in this 
case without setting forth a brief statement of^he reasons there- 
for as provided by clause (A), section 227 of the Code. of Crimi- 
nal ITocedure, and that the Court ougnt, not to allow such an 
omission to be remedied by ja subsequent statement of the 
reasons. It appears to us that we ought not to lay down, as a 
rule, that, in no circumstances, ought a Magistrate to be allowed 
to supply the omission which he had made under this section of 
the Code, and in the present instance there appears tobe ^good 
reason for the omission, that is to say^ the Magistrate was not 
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aware that it was necessary, nor had he been accustomed, to 
record such reasons. It appears to us that he is in error as to the 
construction which he puts upon that clause. There is at first 
sight an inconsistency between cfause (^)'and the previous part 
of section 227, which says that ** the Magistrate need not record 
the reasons for passing the judgment, nor draw up a formal 
charge,^’ whereas clause (A) requires him fo enter, in a« register 
to be kept for the purpose', the finding, and, in Ihe case of a con- 
viction, a brief statement of the reasons therefor." The mean- 
ing of this is, we think, clear •enough. Generally speaking, by 
section 464 •of the Code of Criminal Procedure, the judgment 
vt’hich the Magistrate* records mdst contain the finding and the 
reasons for the finding, whatever the nature of that finding may 
be. ' The first part of section 227 discharges a Magistrate, in 
the case of a summary trial, from the necessity* of ‘recording the 
reasons for his finding in general, but clause (A) requires him 
to enter a brief statement of those reasons in the case of a con- 
viction. We have no doubt that the Deputy Magistrate has fully 
complied with the requirements of the law, and for the reasons 
stated, we flo not think it necessary to make any order in this 
case. If any sentence beyond that of fine had been passed, 
we might probably have thought it right, in the circumstances 
of»tlie case, to mitigate that sentence. As it is, tlie fine of 
course has been paid by the employer, and we see no reason to 
interfere, • , * 
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DULA FAyUEER 

, * AND 

BHAGIRAT SIRCAr and others . .« 

Ctiminal Procedure Code {Act K, df 18 j 2)^ section 46, 

0 

It is not competent for a Mc^istrate, to whom a case has been* referred under 
section 46 of the Code of Criminal Froccd,ure, to return the case to the referring 
Magistrate on the ground that, in his opinion, the latter has power to pass an ade 
quate sentence. ^ 

All orders passed after a case has been so returned are illegal. 

Criminal reference under section 296 of Act X. of 1872, 
submitted by the Magistrate of Mymensing. 

The circumstances under which the reference was made were 
as follow : — ^ 

One Kahil Shahu Faqueer was the proprietor of a durga and 
some moveable and immoveable property. On his death, his 
nephew, the cofnplainant Dula Faqueer, succeeded to his pro- 
perty, both* moveable and immoveable. The accused set up a* false 
claim to that property, but as the complainant did not yield, they 
forcibly entered the durga on the night of the ^27th September, 
and maltreated the complainant. . • 

The Deputy Magistrate of Kishoregunge, who had only second- 
class powers, tried the case, and convicted the accused under sec- 
tions 452 and 147 of the Indian Penal Code. *He then referred 
the case to the Magistrate under section 4' bf the Criminaj Pro- 
cedure Code, as he considered that the sentence which should be 
passed on the prisoners ought to be one of^^severer nature than any 
he was competent to pass on them. After going through the record 
of the case, and hearing the pleader on the part of the accused, the 
Magistrate did not consider that the case was one calling for a 
sentence severer tlian that which the Deputy Magistrate was him- 
self competent to pass. He, therefore, returned that case to the 
Deputy Magistrate for him to pass sentence. 
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After the record was so retun^d to him the Deputy Magis- 
trate acquitted one of the accused, Bhagirat Sircar, whom he had 
previously convicted. The Magistrate was of opinion that the 
Deputy Magistrate, having once convicted Bhagirat Sircar, 
was bound to paSs some sentence on him, especially as no fresh 
evidence appeared to have been taken, f^e, therefore, referred 
the matter to the High Court.. , 

The judgment of the High Court (i) on the Reference was as 
follows: — 

Prinsep, • 

Having received this case under section 46 of the Code of 
Cripiinal Procedure, the District Magistrate was competent to 
pass such judgment, sentence, or order as l;e deemed proper 
a;id as is according to* law.” It was not competent 
to him to return the caise lo the Subordinate Magistrate ; 
because, in his opinion, that officer could pass an adequate 
sentence. It is not necessary for us, therefore, to determine 
whether the Deputy Magistrate, who had originally convicted all 
the accused, could subsequently acquit one of them. We con- 
sider that all the orders passed, after the return of the case by 
the District Magistrate, are illegal, and set them aside, and we 
direct that the District Magistrate do recall the case*, and pass 
such sentence or order as he may think right, taking into con- 
sideration any imprisonment that may have b^en undergone by 
any of the accused. 


1880 
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Fa QUEER 
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Judgment. 
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EMPRESS vs. BLECH YNDEH.* ^ 

Evidence Act (L of 18^2)^ section 32 — Statements by deceased as to cause of 
death. * 

Where the accused was charged with cu Ipable homicide not amounting to murder, 
the question was, whether the deceased had died from the effects of a beating. 

Held that a statement by the deceased, /hat he had been beaten by the acciised» 
was admissible in evidence undcj section 32 of the Evidence Act, without proof that, 
at the time of making the statement, the deceased w is co,n scious of any fatal effect 
of such beating. 

In this case< (which was a trial for culpable homicide not 
amounting to murder) medical evidence had been given tending 
to show that the deceased had died from the effects of a blow 
on the temple, where there was no external mark. 

The case for the defence was that the prisoner Blechynden had 
given the de^ceased a slap on the Friday b efore his*death, which 
happened on the following Thursday; but that he had not struck 
the prisoner on the Tuesday, the day on which, according to the 
case for the prosecution, the deceased was brutally beaten b^ ^he 
prisoner, and from the effects of which beating it was alleged that 
he died. . ^ 

Evidence was*now tendered by the prosecution under section 32 
of the Evidence Act to show that the deceased h&d, on the Tuesday 
and ^iednesday before his death, stated that the sahib had beaten 
him.. • ^ 

Phillips^ for the prisoner Blechynden, contended that this 
evidence ought not to be received at this stage. The question 
whether the deceased died from the effects of a beating "was one of 
the main points in dispute. The section could hardly have been 
intended to extend the English rale of evidence so far as to admit 
evidence of this kind. The English rule required that the statement 
should be made un^cr the apprehension of impending death. Here 
the deceased had no apprehension of death, nor did the statement 
point to the particular blow which was alleged to have beeariatal. 
There were cases in which the death undoubtedly happened in 
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consequence of an affray, or was ^caused on the spot. In such 1880 
cases the only question was, who dealt the fatal blow ?• And the EmTmss 
prisoner’s statement, that so an^ so gave him a certain blow, blbchyndkn 
or gave him a dirtain beating, from the effects of which he ~ ^ 
undoubte'flly died*, might reasonably be admitted, although he ^ — 
might not be .conscious of impending death. The English rule 
would exclude such evidence.. The Evidence Act would idmit it. 

But it should not be construed so as to admit a statement which 
did not point to any pacticulajr blow when he was not conscious 
of any fatal effect from such bleating, and when only a prtmd- 
facie case 'had been made of death resulting from a beating 
at all. The strict language of the section did not necessitate 
or warrant any such extension ; and there was nothing in 
the Act to show that such an extension was intended by the 
Legislature. • 

Wilson, 7., overruled the oBjection. 


[CRIMINAL JURISDICTION.] 

In the matter of DWARKA NATH BANERJEE, Petitioner, m, 121k. 

• Criminal Procedtin Code (AciX, 0/ iSj2j, section 64‘^Procedure-^ 

Transfer of Case, 

• 

Where it appeared th^t the only officers in the district *of P otherwise com- 
petent to hear appeal from a conviction for thtfc of property alleged to have 
belonged to the Road Cess Committee of the district were, by reason of their con- 
nection with that Committee, Interested in the result of the appeal, the High»Court 
directed that the petition of appeal, together with all papers connected therewith, 
should be forwarded to the Sessions Judge of the 24-Pergunnahs to be dealt with 
as an appeal presented in his own Court. 

This was an appliaalion under section 64 of the Code of 
Crimihal Procedure for an ordeV that an appeal about to be 
presented by the prisoner Dwarka Nath Banerjee to the Magis- 
trate at Purneah might be heard either by the High Court or 
by the Sessions Judge of the 24-Pergunnahs. 

The alleged circumstances under which the application was 
made were as follow: On the 14th October 1878, Dwarka Nath 
[Criminal] C. L. R. 6 o, 
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1880 Banerjee entered into a contract with Mr. Hopkins, Magistrate 
fnre of Purneah and Chairman of the Road Cess Committee, 
^Nath^ to construct two masonry culverts,, one at Binodpore and another 
Bansbjbe. at Chandwa, on a certain road in Purneah, known as Road No. 
Statement, 12 , and for that purpose he made and burnt, at *his own expense, 
two kilns of bricks at Binodpore. On the 17th, April 1879, 
he received Rs. 13^5 from the Purneah Road Cess Committee, 
which was described in the bill for the monfey as paid on account 
of certain materials supplied by Dwarka. Nath Banerjee, m., 
18,000 bricks. ^ 

In December last, Dwarka Nath Banerjee caused the removal 

• * 

of some bricks belonging, as he thought, to himself, which he had 
deposited by the side of the road ^t Chandwa. These bricks were 
the remainder of the bricks made and burnt by him. The District 
Engineer of the Purneah Road Ces§ Committee thereupon wrote 
a letter to the Magistrate of Furne.ih on the 20th December 
last complaining of the removal of fliese bricks, which, he alleged, 
belonged to the Road Cess Committee. 

Subsequently a formal charge of theft of 1,000 bricks was pre- 
ferred by the* District Engineer against Dwarka Nath Banerjee, 
and he was first put upon his trial before Mr. Pratt, the 
Joint-Magistrate* of Purneah. Mr. Pratt proceeded to try the 
case summarily, but, in the course of the trial, an objection* v/as 
taken on the ground, amongst others, that Mr. Pratt, as Vice- 
Chairman of the R^ad Cess Committee, was not a proper person 
to conduct the trial. • # 

In consequence of this objection, the case was made over for 
trial to Mr* R* Perry, a Deputy Magistrate of the 2nd class, 
who, on the 3rd instant, convicted the prisoner of the charge 
of stealing 1,000 bricks, and sentenced him to two months^ 
rigerdus imprisonment and a fine of Rs. 50, and, in default, to 
a further term of 15 days’ rigorous impriso^npient. 

The petition, upon which this application was made, alleged 
that the petitioner was anxious to prefer an appeal, and would 
have already appealed to the Magistrate of Purneah, but that 
he was apprehensive that his appeal may be summarily rejected 
before he had time to move the High Court for its transfer to Jl^elf 
or to any other Court. It then proceeded to allege that corre- 
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spondence, in which a strong bi%s was evinced about the case, 18S0 
had passed between Mr. Hopkins, the Magistrate of Purneali, 
and the prosecutor ; that that gentleman was the Chairman of 
the Road Cess Committee, and therefore 'interested in the result Banerjer: 
of the appeal. * • ^ Order. 

It further* pointed out that the preseiU Sessions Judge of 
Purneah,* Mr. Cowley, wa« Joint-Magistrate and Vice-Chair- 
man of the Purneah Road Cess Committee, and subordinate to Mr. 

Hopkins at the time when* the j^rice of the bricks alleged to be 
stolen was §aid to have been paid, and a document purporting 
to be signed by Mr, Cowley, as yice-Chairman of the Road Cess 
Committee, had been put in by the prosecution as evidence of 
such payment. • 

It was submitted that, having regard to the* position of tliese 
‘gentlemen, the appeal ought not; to be heard at Purneah. 

M. Ghose and Baboo Bhoohun Moh%n Dass appeared for 
the petitioner. 

The following order was made by — 

White, J. (Maclean, y., concurring) 

Under section 64 of the Code of Criminal Prcfcedure, this Court 
(fire^ts that the Magistrate of Purneah do forward forthwith to the 
Sessions Judge of the 24-Pergunnahs the appeal of Dwarka Nath 
Banerjee, when^ presented, against the convir,tion and sentence, 
dated the ^rd instant, together with all the papers connected 
with the case. The S ssions Judge of the 2 |-Pergunnahs will 
deal with it as an appeal presented in his own Cour,t. *Let a 
copy of this orcler be suit to the Sessions Judge of the 24- 
Pergunnahs, 
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krISHNO MONEE 
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EMPRESS 


Confessioft'^Crminal Procedure Code (Act X, ofiSpJt sections 122 and ^ 6 , 

A confession made by an accused person before a Magistrate who has juris- 
diction to deal with the m.atter to which it relates, may be made the commencement 
of a trial or inquiry under Chapter XV. of the Criminal . Procedure Code, and b^ 
treated as a confession under section 346, whether or not the case be still under the 
investigation of the police. ^ 

Per Cttmw-’r-The object of section 122 of the Code of Criminal Procedure 
is to enable any Magistrate, other than the Magistrate by who n the case is to be 
tried or inquired into, to record a confessiod promptly. 

Behari Hadjis 5 C. L. R. 238, and vs, Shivyc, I. L. R., l Bom. 219, 
discussed. 

•Appeal from a conviction and sentence passed by the Offici- 
ating Sessions Judge of Dacca. 

The facts are stated in the judgment of the High Court. * * 

Baboo Amerendro Nath Chatterjee^ for the Appellant, 

* « 

The judgment of the High Court (i) was as fdllows 

The prisoner Krishno Monee has been convicted by the unani* 

• , 
mous verdict of a Jury of having murdered her husband Huri 

Charan Kepali, and has been sentenced to dea'th by the Sessions 

Judge’of Dacca. 

• 

The evidence against her consists of tlie depositions of .Guru 
Dass Kepali and Chundra Mofiun Kepali, and her confession 
made before the Deputy Magistrate of Munshigunge, 

It appears that Huri Charan Kepali died on a Saturday in the. 


(1) Morris Rod Priksrp, JJ . 
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house of one Guru Dass Kepali. He had been removed there on 1880 
the previous Tuesday in consequence of his having been seized Krishno 
with purging and vomiting, whi«h he attributed to some poison, Moneb 
mixed in the food, given to him by his wife on the previous day. Empress, 
There can be no Moubt that tlje woman Krishno Monee carried fudgmffU, 
on an intrigue with Lukhi Kant Kepali, ^nd the sickness and 
death of Huri Charan are attributed to her, acting at the instiga- 
tion of Lukhi Kant. * 

We have no medical evidence on the record except the report 
of the Chemical Examiner, who has stated that he could find no 
traces of any poisdn in the stomach sent to him, 

Guru Dass KepaK deposes that Huri Charan was suddenly 
attacked wdth purging and vojniting ; that he complained of 
burning in his stomach ; and staled that he ^attgbuted this to 
panta bAt” given to him by 4 iis wife, the prisoner, the previous 
day, as at the time of eating he* noticed the food to be very bitter. 

His wife, the prisoner Krishna Monee, who, was present when he 
said this, observed If you say anything about me, it will not 
be well for^you. I did not give you anything to eat, why do 
you say that I did?” She went to Guru Dass' house when her 
husband was taken there, but she disappeared on the following 

day, and could not be found again until after his death, 

• • 

Chundra Mohun, the other witness, similarly deposes to the 
illness of Huri Charan, and he states that the prisoner was 
fanning the deceased, and when asked, denie'd having poisoned 
her husband? So*far as this evidence goes we have only the fact 
that Huri Charan exhibited symptoms which are similar those 
caused by poison ; that he died four days after taking the food ; 
that he attributed his illness to the “ panta bAt” given to him 
by his wife ; .and that the intrigue between her and Lukhi Kant 
affords a -probable motive for the crime. We have, however, 
in addition to this, a«full and circumstantial confession made by 
the prisoner to the Deputy Magistrate of Munshigunge, who 
committed her for trial by the Sessions Court, and this statement, 
which has been believed by the Jury, if it be received in evidence, 
amply corroborates the other evidence, and leaves no doubt 
that she did administer some poisonous vegetable substance to 
her husband. 
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1880 But it is contended by the^pleader that this statement cannot 

Krishno be received in evidence, because the Magistrate recorded it 
under section 122, and failed to comply with all the requirements 
.Empress. q{ jji having omitted to cause her to affix her mark or 

Judgment, signature to it. In support of this the pleader relies on the well 
known case of Reg. vsx Bai Ratan^ reported in 10 Bormbay 166. 

It is argued tha4: so long as a case is under police-investigation, 
any confession made to a Magistrate is recorded by him, under 

. section 122, Code of Criminal Procefdifre, ’and that is nol until 
... <« 

the investigation has been completed, and the triaj or inquiry 
under Chapter XV. has commenced, that the, statement of a pri- 
soner can be taken under section 346. We are not prepared 
to a^ree in this view of the law, or to hold that the submission 
of the final report by the investigating police-officer has such 
an effect on a Magistrate’s proceedings as to limit his ordinapy 
jurisdiction, Section 122 enables any Magistrate to lake a 
confession, but if that confession be made before a Magistrate 
who had jurisdiction to deal with the matter to which it relates, 
in the form ejther of a trial or of an inquiry under Qhapter XV,, 
he can, in our opinion, make that confession the commencement 
of such trial or inquiry, and so proceed under section 346. 
Section 342 allows a Criminal Court, in all inquiries and trials, 
to examine an accused person at any stage of the proceedings. 

The Deputy Magistrate, who recorded the statement of the 
prisoner, was an*officer in charge of a Division of the District, 
He was, therefore, clearly an officer who had‘full jtirisdictioii to 
deal ^with this case either under sectioa 14 1 on a police-report, 
if Siuch feport was made, and without any reference from another 
Magistrate, or of his own motion, under section 142, it he 
suspected that an offence had been committed. 

The cases to which our attention has been directed do not 
appear to be at variance with this view of the law. In the case 
of Reg. vs. Bai Ratan^ 10 Bombay 166 (see page 174), the 
learned Chief Justice who delivered the judgment of the Court 
particularly noticf» that the confession had been recorded by a 
Magistrate who had not original jurisdiction either to commit 
or try the case, and who had not been deputed under section .«:I5 
by a Magistrate having jurisdiction to hold a preliminary inquiry 
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or otherwise to dispose of it. • Accordingly the Second-class 
Magistrate only recorded the confession, the matter having been 
brought before him previously the inquiry held by the com- 
mitting Magistrate; and, in the following page (175), his 

Lordship remarks* that section ,346, taken per would appear to 
apply only to examination of the accused, t^ken on inquiries (as 
distinguished from investigatkins) and trials.’’ , 

In the case of the* Empress vs. Munnoo Panioli^ 4 Calcutta 
Law Reports 137, (S. C.) I.^ L. R., 4 Cal. 6j6, it was held 

that the sta^tement of the prisoner was^ recorded under section 
122, because the M.agistrate who recorded it was at the time 

beyond the local limits of his jurisdiction. It is true that 

afterwards he conducted the preliminary inquiry within Uhose 
limits, and committed the prisoner for trial before the Court 
of Session; but the Court Considered that this circumstance 
did not alter the character of his previ )as prjceed ag w'.iich 
was taken by him when he was not in the exercise of his powers 
as a District Magistrate. This, speaking for myself, was the 
ground upop which my judgment in the case mainly proceeded. 

The learned Judges who decided the case of Behari Hadji^ 
5 C, L. R. 238, not only agreed entirely in the judgment 
of this Court in Empress vs. Munnoo Panioh\ but were 
of opinion that section 122 applies to a confession made to 
a Magistrate other than the Migistrate by whom the case has to 
be inquired into ©r tried out, who may not even* have jurisdiction 
to inquire iTito (Tr try it. Fney add, no .doubt, the words “ and 
to a confession made while the case is still under investigation 
by the police, or^ before such investigation has commented but 
we do not understand thes-f words to refer to a confession made 
before a Magistrate who has jurisdiction, and who makes the 
inquiry into the case under Chapter XV. This appears more 
clearly from another paesage, a little further on, in their judgment, 
in which they say: 'Mt is not Oie common case of the prisoner 
confessing to the police in the course of their investigation, and 
being sent in at once to t ie nearest Magistrate for the purpose 
of having the confession recorded before he may have changed 
his mind regarding it.” 

There is, however, one case, that of Reg. vs. Shivya^ I. L. R., 
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i8fo I Bombay 219, which seems k) support the argument of the 
Krishko appellant’s* pleader, if it the confession was recorded by a 
Monsr Third-class Magistrate who after;vards committed the accused for 

Eumss. trial by the Sessions Court. It seems, however, to have been 
^udgmtiit. admitted that he had recorded the confession of the prisoner 
~~ under, section 122. But it is not stated in the report of the case 
whether the Magistrate had power ,to hold the inquiry under 
Chapter XV. without an order of reference from a superior 
Magistrate under section 44. The absence of full power to act 
as a Court of Original Jurisdiction may have prevented any 
proceedings save under section 122. We_ cannot, therefore, 

accept this case as an authority in conflict with the opinion 
which we have expressed. 

Police-offieers - are required by law to send in an accused 
person not later than twenty-four hours after his arrest. It 
constantly happens that in nearly all serious cases it 
requires protracted investigation. The police-officer is unable 
to send in his final reports under section 127, together with 
the evidence in the case, until some days afterwards. It was*, 
not, we think, the intention of the Legislature that all confessions, 
recorded before the submission of this report and the commence- 
ment of the triall or inquiry by the examination of the witnesses, 
should necessarily be governed by the provisions of section 122; 
such a rule woiild have the effect of limiting the powers which 
a Magistrate is drdinariiy competent to exercise. It appears 
to us that the object of section 122 was to e^able^any Magis- 
trate, ^pfher than the Magistrate by whom the case is inquired 
into .or tried, and who is conveniently near at hand, to record a 
confession promptly. We hold, therefore, that this confession 
was not recorded under section 122, but under section 346,. and 
we have no doubt that the omission of the attestation by her 
mark of the prisoner Krishno Monee on the record of her con- 
fession was not an error which! has in any degree prejudiced 
her. Her statement, therefore, is receivable as legal evidence. 

In this statement Krishno Monee describes how she gave her 
husband some vegetable substance, and how his sickness followed 
immediately; and she admits that, in giving the drugs,-* she 
inttmded to cause his deatq 
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Having regard, however, to ^he interval between the taking 
of the drug and the death of Huri Charan,^ and to the absence of 
all mddical evidence, we think that a reasonable doubt may exist 
as to whether the death of Huri Charah’is solely attributable to 
the act of the ])»isoner. In our opinion, however, it is abundantly 
clear that she is guilty of the offence of attempt to commit 
the murdjsr of her husband. ^Accordingly we set aside the convic- 
tion under section 302, Indian Penal Code, and sentence of 
death, and in lieu therepf^ convict the prisoner Krishno Monee 
under section 307 of the Indian Penal Code, and sentence her 
to ten years* imprisonment in transportation. 
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, 1880 EMPRESS A'ppellant ; 

May 20th. 

, AND 

No. I of • 

1880. MAHUDDI AND ANOTHER Respondents. 

Criminal Procedure Code (Act X, of 18^2)^ section 4^j^Penal Code (Act 

XLV, of i86q), sections X4g and j2^^Char^e^ Alternate or separate-^ 

Juryi Verdict oJ-^Sentence on appeal from acquittal, Commencement 

of Acquittal, Reversal of sentence 0/., 

Under section 457 of the Code of Criminal ProceHure (Act X, of 1872), it is 
competent to a Jury to return a verdict of guilty of an offence under section 325 
only of the Penal Code/ although that offence did not form the subject of a separate 
charge, but was entered as a charge coupled vvith an offence under section 149 cf 
the Penal Code. 

Where the Jury is unanimous, their verdict must be received unless it be 
contrary to law ; the Court is not competent in such a case to direct it to reconsider 
its verdict. 

Where, on the appeal of Government, an order of acquittal is ^ set aside and 
sentence passed, that sentence will commence to run from the date of the committal 
of the accused to jail, and not from the date of their arrest or of the sentence on 
the appeal. 

T 

i- HIS was an appeal by the Government from an acquittal in 
trial before the Ses'sions Judge of Dacca sitting with a jury. 

The circumstances appear from the decisibn 6'f the High 
Court, , 

The Deputy Legal Remembrancer appeared for the Government 

Baboo Nund Dulall Pyne, for the Accused., 

The judgment of the High Court (i) was delivered by— 

Pmnscp, y. Prinsep, J. 

Mahuddi and Panchoo, together with others, were charged 
under section 149 of the Indian Penal Code, read alternately 
with sections 302, .21^4, and 325 of the Penal Code, that is, with 
being members of an unlawful assembly at a time when (i) 
(1) Morris and Prinsep, ff. 
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murder, or (2) culpable homicide i^ot amounting to murder, or (3) 
grievous hurt was caused by some member of that assembly in 
prosecution of its common objec^. 

The Jury absolutely acquitted all, exce’pt Mahuddi and Panchoo, 
but with regar*d*to these two men the Jury unanimously found 
that they were, guilty only under section [^25, Penal Code, z'.tf., of 
having voluntarily caused grjevous hurt without grave 5 r sudden 
provocation. What tlPen followed is thus recorded by the 
Sessions Judge : The; Couft informed the Jury that there was 
no charge under this section, anfl requested the Jury to reconsider 
their verdict. Tile jury accordingly retired for that purpose. 
They returned to Court at 12 minutes to 4 o’clock p. M. The 
foreman stated they were not ujianimous in their verdict against 
the prisoners. The Court requested them to retire again, and 
consider their verdict. The Jury returned at 5 minutes to 4, and 
the foreman stated that the Jtiry, by a majority (the numbers 
being 3 to 2), found all the accused not guilty of all the 
charges," 

With regard to the verdict against Mahuddi and Panchoo the 
Sessions Judge has further recorded his own option that he 
could not accept that verdict, because “(i) there was no charge 
against them under this section (325) ; and (2^ in his opinion 
t\^r& was no evidence under section 325 against them." • 

An appeal has been made by Government against the acquittal 
of Mahuddi and*Fanchoo, on the ground that the* Sessions Judge 
was bound tp accept the unanimous verdict of the Jury, finding 
these prisoners guilty under section 325 ol the Penal Code ; that 
he was not competent to direct them to reconsider their vfirdict; 
that that verdict Was a good verdict, although the offence punish- 
able under section 325, Penal Code, did not form the subject of a 
separate charge ; and that there was evidence on which the Jury 
might have convicted the prisoners under section 325 of the 
Indian Penal Code. 

After hearing the Deputy Legal Remembrancer for Govern- 
ment, and the pleader of the prisoners, as well as Mr. C, H. Reily, 
as amiem Curiae^ we arc of opinion that on ’all these grounds 
the Sessions Judge has committed an error of law, and that the 
unanimoub verdict of the Jury, convicting Mahuddi and Panchoo 
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i88* under section 325 of the Pjsnal Code, should have been 
Eiimss received. . 

Mahdddi opinion, under the tertps of section 457 of the Code of 

Criminal Procedure, it was competent to the Jury to return the 
verdict of guilty only under section 325 of *lte Penal Code, 

PRiNSBP,yc. although that offence did not form the subject pf a separate 
charge, bi!t was entered in a charge, coupled with section 149 of 
the Penal Code. Section 457 of the Coder of Criminal Procedure 
enables a verdict to be given on sonje.of ^the facts which are a 
component part of the original clfiirge, provided that those facts 
constitute a minor offence.' Thus, in the present ease, the prisoners 
were not charged themselves with having caused the grievous hurt,' 
but wpre charged with being members of an unlawful assembly, 
some of the members of which, in prosecution of its common 
object, caused that grievous hurt. „The verdict of the Jury was, 
as we understand it, th:t there was no assembly, but that the 
grievous hurt was nevertheless caused by these two prisoners. 
Section 263 requires that “the Jury shall return a verdict on all 
the charges on which the accused is tried.” The requirements of 
the law are sktisfied if, in returning their verdict, a Jury, acting 
under section 457, returns a verdict of conviction of a minor 
offence forming part of one of the charges. The verdict which 
the Sessions Judge refused to take was, in our opinion, a^oed 
and legal verdict. 

Section 263* declares under what circumstailces a Sessions 
Judge may " require a Jury to retire for further consideration,” 
that is to say, when “ the Jury are not unanimous.” If the Jury 
are uifa*nimous, the verdict must be received, unless it is contrary 
to law. If the Sessions Judge disagrees with an unanimous 
verdict, which is not contrary to law, he should proceed as laid 
down in clause iv., section 263. In the case now . before us 
there is nothing in the verdict convicting the prisoners under 
section 325, Penal Code, which is contrary to law. But, as 
Mr. Reily very properly brings lo our notice, the Sessions Judge 
might have said to the Jury that, if they were of opinion that 
these prisoners coold be convicted only under section 325 of the 
Penal Code, they must return a verdict of acquittal, because 
there was no legal evidence to sustain such a verdict. ' 
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That was not the manner in which the Sessions Judge treated »88o 
this case, as is shown from the extract from the record which has Eiifrbss 
been quoted; but, even under such circumstances, the* Sessions mahuddi. 
Judge would have acted contrary to law, and afforded just 

grounds for this ‘appeal, because there is legal evidence which, if ~~ 
believed, would have been sufficient to sustain the verdict We 
refer more particularly to the statements which are declared by 
witnesses to have beei;i made by the wounded man that his 

injuries were caused by these two prisoners. These injuries have 
caused his death, and, therefpre, his statements were legal 

evidence under section 32 of the Evidence Act, on which the 
Jury might form their verdict. 

For these reasons we direct that the verdict of the Jury, 
acquitting Mahuddi and Panchoo, be set aside ; that in its place 
the unanimous verdict of the convicting Mahuddi and 

Panchoo under section 325 of the Penal Code, be entered on the 
record ; and we do, accordingly, sentence Mahuddi and Panchoo 
to seven years in transportation. 

The Sessions Judge will issue the usual warrants. 

NoTE.^The Sessions Judge subsequently inquired whether these sentences 
were to have effect from the date of the order of High Court, or of the arrest of 
thf , acjjused, or of their committal to j^il, and received the following reply 

The sentences commence from the date of the warrants committing the 
prisoners to jail. The Sessions Judge should not issue these warrants until he has 
possession of the prisoners after their arrest. The order of the High Court was 
one of imprisotynent in transportation for a certain term, which will not commence 
until the prisoners have been committed to jail.— Ed. 
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NISAI MESTRl and another Appellants; 


AND 

EMPRESS . . ! • 

RAM SOONDUK MONDAL and anothkk . . 

• • 

AND 

EMPRESS • • . 


RESt»ONDENT. 
Appellants ; 

Respondent., 


Con/ession’-^Criminal Procedure Code (Act X, of 18^2)^ sections 122 and 

Ccytificate required by section 3^ of Criminal Procedure Code-^Evidence As to 
confession utyier section 346 of Criminal Procedure Code. 

A certificate which contained the wojfds “ taken by me," but in which tfic 
Magistrate omitted to record that the prisoners' statement was taken in his hearing, 
was treated to be substantially a compliance with section 346, 

Per Curiam .—Evidence taken under the last clause of section 346 ought to be 
by the committing Magistrate, 

Where a colifessioii is taken under section 122 of the Code 0? Criminal Pro- 
cedure, the omission t i record the certificate, required by section 346, cannot be 
remedied by taking evidence under the last clause of the latter section. 


CRIMINAL APPEALS. 




In these two appeals the question as to the •admissibility of 
certain confessions had to be determined. Tire circumstances 
under which they were brought so far as is necessary, this should 
be stated for the purposes of this report,* appear from the judg- 
ment of the Court. The cases were originally beard on the 24th 
March, but were adjourned in order that the decision of the 
Full Bench on the question of the admissibility of Certain* con- 
fessions which was then under consideration in the case of 
Empress vs, Anautkram Singh^ reported* ante^ p. 297, pight 
be known, • 

' The facts appear from the final judgments of the High 
Court (i), which wer*e as follow : — 

No, 7i8.—We have now considered the cases of the prisoners 


(I) VViiiTK and Maclean, ff. 
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Nisai Mestri and Ram|?handra Haidar, with reference to the rul- 
ing of the Full Bench in the case of Anauthram Singh aijd others, 
referred to in our judgment of 24th March, and are of opinion 
that the ruling in question has no applicitfon in the present case, 
but that the confessions are inadmissible for the following reasons : 
They were, in our opinion, confessions recorded under section 
122 of the Code, and are defective from *the omission of the 
Deputy Magistrate to • record the certificate required by 
section 346, Criminal Procedure Code, and the defect cannot 
be cured by taking evidence undiw the last clause of section 346. 

Independently. of this objection, we* think that, even if the 
defect could have been cured by tdking evidence under that section, 
the Sessions Judge had no evidence on the point before him on 
which he could act ; for the last clause of section 346 directs that 
the Court of Session shall t^e the evidence,* In this case the 
committing Magistrate took the deposition of the recording 
Magistrate, which he appears to have had no authority to do. 
Furthermore, we think that, if the committing Magistrate had 
power to take the recording Magistrate's evidence, the Sessions 
Judge has nflt shown that that Magistrate’s deposition was pro- 
perly admitted under the provisions of the 33rd section of the 
Evidence Act of 1872. There is nothing on the record to show that 
tht pR-esence of the recording Magistrate could not Jiave been 
obtained without an amount of delay or expense which, in the 
opinion of the Court, was unreasonable. ^ • 

We accordiri*^ly set aside the conviction and sentence, and 
direct the discharge of the appellants Nisai Mestri and Ram 
Chandra Haidar, * •• 

No. 719, — Hawing considered the ruling of the Full Bencli in 
the recent case decreed by them, of Anauthram Singh and 
others, we are of opinion that it has no application in the present 
case. • 

i^s regards the prisoner Ram^ Soondur Mondal, we consider 
that his confession is inadmissible for reasons which we have 
recorded in our judgment of this date in the case of Nisai 
Mestri and Ram Chandra Haidar (No, 718), aird accordingly set 
aside the conviction of Ram Soondur Mondal, and direct that he 
be discharged from prison. 
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t88o V^ith respect to Nisai Haldip*, we consil^r that» his confession 
Nhm is admissible, as, in recording it, the provisions of section 123 

**''^*’ and section 346 have been duly observed by the recording 

EaMiss. Magistrate, with the exception that the certificate contains an 
jiJgmtiU, omission of the words that the prisoner’s statement was made " in 
his hearing.” Having regard, however, to the fact, that the certi. 
ficate hai the words ” taken by me,” we think that the .certificate 
may be treated as substantially complying with the requirements 
of section 546. We, therefore, affirm the cpnviction and sentence 
of Nisai Haidar, < 
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In the Matter of EMPRESS 

• • 

• ANU 

BUTTO RRlVfO^ASS and another 

Presidency Magiiirates Act (IV, of iS'jy), secito^t i Prosecution of cri mi- 
* • * * 

nal case^ Right to conduct, • 

.No person, whether Counsel or Attgney, can claim the right to conduct the 
prosecution of any criminal case, under the Presidency Magistrates Act, without the 
sanction of the Presidency Magistrate., 

T , 

i- HIS was a Reference under section 240 of the Presidency 
Magistrates Act (IV. of 1877) for the opinion of the High Court 
upon the folbwing question : — 

Under section 129, Presidency Magistrates Act, are Counsel or 
Attorneys entitled as of right to prosecute cases in the Presidency 
Magistrates' Courts, or must they obtain the* sanction of the 
Magistrates to do so? 

The opiniop of the High Court (i) was eixpressed in the 

following judgment : — 

• • 

In our opinion, under section 129 of the Presidency Magistrates 
Act, with the exception of the Advocate-General, Standing Oownsel, 
Government Solicitor, or other officer generally or* specially 
empowered by the J^ocal Government on that behalf, no person, 
wheth*er Cournsel or Attorney, can claim the right to conduct 
the prosecution of any, criminal case without the permission 
of the^ Presidency Magistrate. 

(i) Morris and Prinsep, JJ, 
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1880. 


[CRIMINAL JURISDICTION.] 

• CHUNDER NATH SEN 

AND 

RAM* DYAL GHUTTUCK AND OTMRS. 

• • 

Criminal Procedure Code (Act X, of 18^2)^ sections ^21 ^ 52J, and $s2'^Obstruction 
/o thoroughfare or public placf^Jury^ Duty of under section of the 

Criminal Procedure Code-^ynror, Removal of» 

• 

In order to give a Magristrate jurisdiction to direct the removal of an unlawful 
obstruction under section 521 of the Code of Criniinal Procedure, the place obstruct- 
ed must be a thoroughfare or public place ; and where this is disputed Jby the 
person on whom notice to remove the obstruction has been served, the decision of 
the question cannot be referred, under section 523, to a jury, 

A Mapstrate ought not,, at the instance of one party, and behind the bade of 
the other, to cancel the appointment of a juror, even, if such juror be hit owp 
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RIMINAL MOTION to set aside the order of a Magistrate. 

The facts appear from the decision of the High Court. 

Baboo Bhoolifn Mohun Das^, for the Petitioner. 

BahooSree Nath Banerjee zni Baboo Hurry Mohun Chucker- 
butty, contra. , , 

The judgment of the Bigh Court (i) was as follows : — 

This matter has arisen from a complaint made on 15th Febru- 
ary 1879, regarding* an obstruction to a puT^Iic thoroughfare* 

It appears that a few months before this complaint was made, 
proceedings had been taken under section 521 of the Code of 
Criminal Procedure, regarding an obstruction to ai>othet portion 
of the same road, and the malter had been referred to a jury 
under section 523. The report of the jury was not unanimous, 
but the Magistrate, on 6th May 1879, accepted the opinion of the 
majority, declaring the road was private, and not public. 

The Magistrate, apparently without the consent of cither side, 
directed the same jury to report on the second matter. Shortly 
after, one of the contending parties objected to^one of the jury- 
m^,4vho had been appointed by the Magistrate, o.) the ground 
that he had decided the matter against him in the first case. 
Without givirtg notice to the other party, the Magistrate allowed 
this objection, artd appointed another juryman in the place of his 
first nominee, llie effect of this was to turn the majority to 
the other side, and to cadse the report to be made in favoui* of the 
objector that the r^ad was public, and not private. 

We are of opinion that the Magistrate should not, at the in- 
stance of one- party, and behind the back of the other party, have 
cancelled Ae appointmervt of one of the jurors even though such 
juror was his own nominee. If the objection taken was good, 
it was equally applicable to all tife jurymen who had previously 
committed themselves to an opinion in the first case. 

It is unnecessary, however, to notice this fufther, because it is 
clear to us that the entire proceedings have been taken under a 
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#1 

mistaken view of the law regarding the respective functions of 
a Magistrate and a jury under Chapter XXXIX, of the Code of 

Ciminal Procedure. • 

• • 

In order to give a Magistrate jurisdiction to direct the 
removal of an unlawful obstruction ^froni a thoroughfare or public 
place, it must be firsjt found that the place so obstructed is a 
thoroughfare or public place. If tlus be disputed by ‘the party 
on whom the notice to remove the obstruction has been served, 
the Magistrate should not refer the*^ decision of this matter 
under section 523 to a jury. The duty of a jury is declared by 
that section to be to try wljether the Magistrate’s order to 
remove the obstruction is reasonable and proper, not whether the 
way ‘or place obstructed is public or private property. Until 
this matter has been decided by the Magistrate under section 532 
of the Code of Criminal Procedure 6r by a Civil Court, the order 
under section 521 should not be carried out or referred to a 
jury, but should be stayed. 

If, however, a Magistrate, under a mistaken view of the law, 
and in spite of the objection raising the question^ of the right 
of way, should appoint a jury, then, as pointed out by Mr. Jus- 
tice PheAR, in the case of In re Roy Omesh Chunder i>«, 21 
W. R, Cr, Rul, 64, the order of the Magistrate to remove 
the obstruction complained of could not be decided by such 
jury to be reasonable and proper, because, at the outset of their 
inquiry, they wodld be met by the hond-Jide objection that the 
road was priv^ate, and not public property. ln*such»a case, they 
could^^nly submit a report to this effect to the Magistrate, it 
beiogno'part of their duty to determine the rights of parties 
in property. The Magistrate ought then either to refer the 
party complaining to the Civil Court, or, in the exercise xf his 
discretion, enquire into the matter as provided -by section 

532. 

We may refer, in support^ol this view of the law, fo the 
following cases: In re Becharam Bhuttacharjee^ 15 W, R., 
Cr. Rul., 67, degded by Locu and OnooCOOL MukERJEE, 
In re Roy Omesh Chunder Sen, 21 W. R., Cr. Rub, 64; 
Pitambur Jugivs. Nasaruddy, 25 W. R,, Cr, Rul., 4, deci4ed by 
Glover and R. C. Muter, yy., and in some proceedings of the 
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Madras High Court, pp. 304 an^ 305, published by Mr. Wies 
in his collection of the orders of that Court. 

We, therefore, set aside tlfe order .of the 12th April, and 
direct that, if the^ Magistrate finds it necessary to take further 
action, he do proceed in the manner now indicated. 
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[ORIGINAl, jCRiMlNRL JURISDICTION.] 

EMPRESS VS. HARAN CHUNDER MITTER, GOPAI. 

CHUNDER MITTER, AND ifMBfCA CHURN CHUCKER- 
BUTTY. * ' . 

Cross^examination^Depositions hefort the Ma^istrate^Discrepancies* 

In a trial before a Sessions Court, th^attcntion of the Jury may be called to 
discrepancies between the evidence given by witnesses in such Court and that 
given before the committing Magistrite without the depositions before 4he Magis; 
irate being put in. 

liill and Souttar^ for the prosecution. 

Piffard^ Mr tlife ist and 2nd prisoners. 

Trevelyan^ for the 3rd prisoner. 

In the course of the cross-examination of one of the witnesses 
for the prosecution, Mr. Trevelyan asked the witness whether 
he had made certain statements before the Magistrate. * 

Wilson, 7. : — You need not ask that question, as the depo- 
sitions show what* the witness said before the Magistrate. 

Trevelyan.^U your Lordship considers that I can comment 
to the Jury upon,differences between the evidence here and that 
given before the Magistrate, without putting the^e questions, or 
without putting in the deposition taken before the* Magistrate, 
1 do not wish to press the question. 

Wilson, 7, • 

You are entitled to draw the attention of the Jury to these 
differences without putting in the deposition, and I shall point 
them out to the Jury, • ^ 
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In the Matter of a REFERENCE fro'm the CHIEF PRE- 

siDENcV magistrate! 

Indian P$nal Code (Act XkV^of t86q), sections 214, and 4o6^Com- 
poundhtg offences. 

The offence of criAiinal breach of trust, under section 406 of the Indian Penal 
Code, csnnot, under the terms of sections 213 and 214 of the same Code, be law- 
fully compounded, 

T 

A HIS was a reference under section 240 the Presidency 
Magistrates Act, submitted by. the Chief Presidency Magistrate 
for the opinion of the High Court on the following question, 
viz , : — Is the offence of criminal breach of trust, under section 
406 of the Indian Penal Code, an offence that can be lawfully 
compounded? 

The opinion of the Court (i) w^as as follows : — 

In our opinion the offence of criminal breath of trust being 
ode ^nto which the •element of dishonesty enters, that offence 
cannot, under the terms of sections 213 and 214 of the Indian 
Penal Code, be lawfully compounded, • 

• • (i) Jackson and Tottenham, jy. 
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In the Matter 0/ DWARKA MANJHEE 
AND OTHERS ' 


. PETmONERS. 


Conviction for graver offence ]on appeal^Cri^iml Procedure Code (Act X, of 
l 8 p), section 44S^Appealt Right to veithdraw petition of 

It is not competent to an Ajppellate Court to find a prisoner on appeal guilty 
of a graver offence than that with which lie was charged at his trial, unless an op- 
portunity is afforded to the accused of defending himself against the charge so 
altered. 

In the Mattel of Chunder Nath Deb^ 5 C. L. R. 372, distinguished. 

jQ^^A'f.^Whether a petition of appeal against a conviction can be withdrawn 
after the Appellate Court has perused the evidence. 


T„,s was a motion to set aside a conviction and sentence passed 
by the Sessions Judge of Mymensingh, on the groundHhat he had 
no jurisdiction to pass such sentence by reason of the prisoners 
having by petition withdrawn the appeal which they had 
presented against the decision of the Deputy Magistrate. ^ 

The circumstances are stated in the judgment of the High 
Court. 

% 

Phillips and Baboo Mohiny Mohun Roy, for Petitioners. 

."fhe judgment of the High Court (i) was as follows 
The petitioners before us were convicted before the Deputy 
Magistrate of Mymensingh of the offence of beipg members 
of an unlawful assembly, under section 143 of the Indian Penal 
Code, and were sentenced to six weeks'* .rigorous imprisonment 
and a fine of Rs. 20 each, 01^ in default, to further imprison- 
ment for two weeks each. They appealed to the Sessions Judge. 
On the day that the appeal was disposed of, their Vakeel stated 
that they wished to withdraw the appeal. The Sessions Judge 
notices this in his judgment, and says that on this feeing 
(I) Tottskhaii and Maclean, yy. 
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intimated, he said that in that c%se they must put in a petition >880 

to that effect, but that the Court would not thereby feel itself 
debarred, should it think the sentence passed to be inadequate, ^j^J*** 

from making such enhancement as it might deem necessary ; — 

and further on, *in making the^ final order, the Court remarks 
that the prisoners that day put in a petition for withdrawing the 
appeal. The Judge, howevei;, considered the Deputy Magistrate 
to have taken an inadAjuate view of the case, and considered 
that the prisoners ought to. have been convicted under section 
147 instead of section 143. Hef therefore, altered the conviction 
accordingly, and psfSsed a sentence of ri|[orous imprisonment for 
two years. 

• They here contend through Hieir Counsel that the JudgS had 
no jurisdiction to deal with the appeal, it having •been withdrawn ; 
and it has been further contended that, even if the appeal be 
taken as not withdrawn, the Court, not having allowed its with* 
drawal, the Judge had no authority to alter the conviction to one 
of an offence of a graver nature than that with which the pri* 
soners had been charged in the first Court, and that^ under any 
circumstance, the sentence passed in appeal was too severe. 

We are not prepared to say in this case that .the petition for 
withdfawing the appeal, presented as it was at the last moment, 
debarred the Appellate Court, which had perused or had heard the 
evidence read, from dealing with the appeal on the.m'erits. There is 
authority~Ci^»»</(iT Nath Deb, In the Matter of, 5 C. L R. 37a— 
for holding that an appeal can be withdrawn at the option of the 
appellant before the Appellate Court has decided to hear it^ but that 
case does ‘not go so far as the petitioners contend for in the pres'ent 
case. But we think that the Appellate Court was not right in 
altering the cbnviction of the petitioners so as to find them guilty of 
a graver offence than that with which they had been charged on 
their trial, It is provided in th; Code of Criminal Procedure 
that the Court may alter the main cfiarge ; but, where that is done, 
the accused must be allowed an opportunity of defending against 
the charge so altered, We are inclined to think* with the Sessions 
Judge that the sentence originally passed by the Deputy Magis- 
trate was inadequate, but we find, that, since the order passed in 
I^Crimihal.] C. R. 63. 
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i*8o appeal, the prisoners have undergone upwards of three months’ 
imprisonment in addition to the term first imposed upon them, 
They have now in fact been imprisoned for four months and a 
half, being a period not very far short of the maximum provided 
for the offence with which they were charged, and we think they 
have undergone a sufficient punishment. We, .therefore, now 
direct their release^ 
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EMPRESS 

• • 

AND . . 

BEHARI LALL BOSE. 

Cross-sxamination by Court^Criminal Procedure Code (Act X, of 
section 250, 

It is improper for the Court to cross-exirnine a prisoner with the apparent 
object of convicting him out of his own mouth of false statements, and so making 
him prejudice himself in respect of the mitter with which he is charged. 

Criminal reference submitted to the High Court by 

the Sessions Juige of Hooghly under section 26*3 of the Crimi- 
nal Procedure Code, Act X. of 1872. 

The circumstances were as follow : — » ^ 

The accused tti this case, Behari Lall Bose, held a post of Excise 
Darogah at the Bastarrah Government Distillery in the district 
of Hooghly. 

The rule there observed is, that private distillers may use the 
Government stills for the manufacture of liquor, No restriction 
is imposed upon the quantity made, but all Ikjjior once ready is 
stored in a godown on the premises, and can only be removed 
therefrom by the maker after proof and the payment of duty. 


JunegtK 

No. 80 of 
1880. 
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The accused in this case w^s in charge of, and responsible for 
Bmmssi the due performance of, his office. 

BsHMti Lau On the 2ist of February last, one Sookmoye Saha applied, as 
alleged by the prosecution, to the accused for three gallons of 
liquor ; this quantity was duly supplied to hkn by the accused 
Darogah, but, in making out the pass and its counterfoil, . the 
accused had stated the amount taken out to be only two gallons. 
Sookmoye, with his earthen pot containing the liquor, was 
arrested by the police, on the information of the witness Faizulla, 
about a quarter of a mile from ^the distillery. It was admitted 
that the earthen pot was found to contain three gallons, and that 
the counterfoil in the possession of Sookmoye only showed a pass 
of tw,o gallons. Sookmoye was thereupon tried summarily on a 
charge of illegally removing spirits under section 58 of the 
Bengal Act VII. o^ 1878. 

His defence on that occasion was, that he only applied for and 
received two gallons of liquor from the Government Distillery, 
and accounted for the presence of the other gallon in his pot by 
the story that he purchased the same from one Koonjo BehaH 
Saha, a liquor vendor, whose shop is close to the Government 
Distillery— this purchase having been made during the time which 
elapsed between* his leaving the distillery and the moment of his 
arrest. In‘ proof of this statement Sookmoye examined Kddnjo 
Behari Saha, and put in the khatta-book of the latter in proof 
of such sale. The Court, however, disbelieved this evidence, 
finding that the page of the khatta>book which purported to 
show this sale had been obviously tampered with. It thereupon 
convicted Sookmoye, and sentenced him to a fine of Rs. 100. 
At the- same time the Court directed that the present accused 
should be prosecuted. After inquiry by the ' Deputy Magistrate, 
the case of the present accused was committed, and duly came on 
for trial before the Sessions Judge 4 t, Hooghly. The charge 
was drawn under section 318 jof the Indian Penal Code.’ The 
defence made by the accused was, that he had not, on the date 
■above mentioned, given Sookmoye Saha more than two gallons of 
liquor .as mentioned in the pass ; that he was ignorant of the 
k which* Sookmoye had become possessed of the^ extra 
gallon j t^at the evidence.; of the two witnesses, faisuffii and 
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Bamachurni connecting him with the delivery of this extra gallon, 

was false, and prompted by feelings of enmity. The jury unani- Eitnu»$ 

mously’ acquitted the accused^; the learned Judge, however, 

dissenting from this verdict, referred the* case under section 263 

of the Criminal Paocedure Code to the High Court. SMmMt, 

Reily (with him Baboo froylucko Nauth Miiier) for the 
accused : .The facts, as made out by the prosecution, even if true, 
do not disclose an offence which falls under section 218 of the 
Indian Penal Code. 

• • • 

It is evident, at any rate, that the jury believed the story of 
the defence, and* gave expression of such opinion by their 
unanimous verdict. *The accused in this casq has been put to 
a severe and lengthy cross-examination by the Court. In the 
course of this cross-examination an attempt seems to have been 
made to force the accused tc^ associate himseff with the defence 
set up by Sookmoye in the previous case, and which had been 
found to have been untruthful by the Court which had tried that 
case. The whole of this cross-examination ' was illegal and quite 
beyond the scope of the powers given to the Judge under section 
250 of the Code of Criminal Procedure. See ex-parte Virabudra 
Gaud^ i Madras High Court Reports 199; see also In re 
Chinibash Ghose^ i Calcutta Reports 436, .where a similar 
acticRi of this very Judge is strongly remarked upon .by the High 
Court. 

This Court ’ought not to interfere with thq unanimous verdict 
of a jury uqless such verdict prove to be palpably and perversely 
wrong, and although section 263 does leave the discretion of the 
Judges uncontrolled, y^t the High Court will not, unless for 
most imperative* reasons, interfere. See a recent case off this 
subject— vs. Mukhun Kumar ^ i Calcutta Reports, p. 

275, where the Chief Justice lays particular stress upon the weight 
to be attached to an « unanimous verdict of a Jury. (See also 

Empress vs. Mahuddi] anie^ p. 349.— Ed.) 

• 

In this case the jury are unanimous, and there is nothing 
on the record to show that the minds of^ the jury bad been 
influenced by prejudice, or by any circumltance which may 
be said to have prevented them from forming a correct jadg< 
ment. . . 
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iMo The judgment of the Court (i), which was as follows, was 

Emmw delivered by— 

prisoner in this case was tried by the .Siessions Judge of 
Totwen* Hooghly, charged under section 218 of the Penal Code, that is, 
HAM, y. that he, being a public servant, framed an incorreft record 
with intent to cause loss or injury to<jthe public. The facts 
under which he was charged are as ^ follow : He is an Excise 
Darogah in charge of a Sudder (Distillery in the Hooghly Dis- 
trict. It was his duty tO' superintend the sale* of distilled spirit 
to retail vendors. He had to rfecord the quantity sold to any 
particular purchaser, and the amount of duty paid, and he had 
to give a pass for that quantity io the purchaser. It is alleged 
that, on the *2isf February, a person named Sookmoye Saha 
came to the distillery, and obtained a pass from the prisoner for 
two gallons of country-spirit, but that, with the prisoners con- 
nivance, he carried off three gallons, the third gallon not being 
entered in the book or pass. The purchaser having gone a 
little way from the distillery, he was stopped, and* the excess 
liquor was discovered. The prisoner was, therefore, charged 
under the sectioji above named for having incorrectly drawn 
up a pass describing the quantity of liquor taken by Sookmoye. 
It is suggested that the accused incorrectly framed the pass in 
order to cause* injury to the public revenue*. The charge, 
however, simply says injury to the public." 

The case was tried by jury, and the jury unanimously 
rcturntfl a verdict of acquittal. The Sessions Judge, dissenting 
from* that verdict, has referred the case to \his Court under 
section 263 of the Code of Criminal Procedure. Mr. Reily 
for the prisoner has contended that the section of the Procedure 
Code, under which the prisoner has been* charged, cannot apply 
to this case, and he has also jcontended that, by the universal 
practice of this Court in dealing with cases referred under 
section 263, it is settled that the verdict of a jury, if unanimous, 
siiould be sustained unless it is shown to be obviously wrong. 
Wo niay observe that the Government has not thought it necessary 

(!) Tomnuu and Maclban, JJ. : 
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to cause any appearance to be ipade in support of the Sessions iMo 
Judge’s opinion. Mr. Reily has read to us the whole record; Emprsu 
T he evidence for the prosecutioji, so far as it affects the prisoner, 
consists of the depositions of two chuprasees attached to the 
Distillery, and lire examination of the prisoner himself before ynigmttt. 
the Sessions Court. As to this last, the learned counsel has xJ uTn - 
taken strong objection to the manner of that examination, and ham, y. 

we think that he is justified in so taking objection. It seems to 
us that the Sessions Judge, went far beyond what the law con- 
templates in permitting the RCourt to examine the prisoner. 

It is not merely Jin examination as to* points proved in evidence 
apparently telling against the prisoner, and which he might be 
able to explain. It is, in reali^, a very severe cross>exami,nation 
which goes into points entirely outside the matter in question, and 
which tends to involve the prisoner in a line of defence which he 
did not himself set up, and which was found to be false by another 
Court when set up by the liquor-vendor, who was prosecuted un- 
der the Excise Act for being in possession of liquor uncovered by 
a pass. This sort of examination, we think, is not fair to an accused 
person. It is not proper for the Court to cro^s-examine a 
prisoner with the apparent object of convicting him, out of his 
own month, of false statements, and so making him prejudice 
hifhsftlf in respect of the matter with which he is charged. As to 
the witnesses for the prosecution directly implicating the prisoner, 
we may observe’ that they are also officers of Qovernment, whose 
duty it was,,equaUy with the accused, to see that no liquor was 
permitted to be taken out of the distillery except under a proper 
pass. According to their own account they suspected ^ and even 
saw that sometffing wrong had been done between the distiller 
and the purchaser. Instead, however, of intimating their sus- 
picions to the Darogah, whose subordinates they were, they 
allowed things to go on, and the liquor to be taken out of the 
premises, and then contrived to have it seized probably with 
the object of obtaining the Government reward, which, it appears 
from the record, was actually paid to them. Their own conduct, 
therefore, was not above suspicion, and it would be very difficult 
to say that the jury (who unanimously disbelieved them) were 
obviously or perversely wrong in so disbelieving them. Besides 
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t88o thi$, the accused brought soipe evidence to show that the 
Eimtais two chupr^sees in question were on bad terms with him, owing 
his having found fault with them in respect of their official 
conduct. This point again is one on which the jury had a 
perfect right to form their own opinion. Tbeh, as remarked 
Toim- Sessions Jud|;e in his letter of referencp, he did not 

ham^JT, ascertain from the jury upon what particular ground they 
came to their verdict of acquittal— wh^ether they absolutely 
disbelieved the evidence of the chupusees so far as it incut* 
pated the prisoner, or whether the evidence for the defence 
was, in their opinion, sufficient to refute that evidence. We 
do not think it necessary to say anything further than that 
the jnry having come to a clear and unanimous finding of 
acquittal, and there being palpable grounds on which such a 
verdict was justifiable, we do not feel that we ought to interfere 
even if our opinion were opposed t5 that verdict. As to the legal 
question raised by the learned counsel, as to whether the section 
applies, it seems unnecessary, in the view we have taken of the 
case and of our functions, to decide that question. Had there 
been a conviction, and an appeal from it, it might have been ne- 
cessary to decide the question of law, but it is m^e satisfactory 
to us, and no doubt it is more satisfactory to the prisoner, that 
the verdict* of the jury can be sustained on other grounds. ^TKe 
prisoner must, therefore, be acquitted and released from his 
bail. 
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In the Matter of the Petition of P. QUIRAS and 
F. C. MAUNDERS. 


June J5M. 

No. 116 of 
1880. 


Criminal Procedure Code (Act X. of 18 J 2), sections J^and 84^European British 
• subject’^J.urisdiction^ Waiver of. 


Section 72 must be strjctly*copstrued in connection with section 84 of the Code ^ 
of Criminal Procedure, and before a European British subject can be considered 
to have waived the privilege conferred upon him by the former section, it must 
•appear that his rights under that sectionT have been distinctly made known to him, 
and that he has been enabled to exercise his choice and judgment whether he would 
or .would not claim such rights. • * 

• • 

In re Foy^ i Tay. and Bell Rep. ^26, and Re^, vs. Bholanath Sen^ I. L. R., 

2 Cal. 23, • 


Criminal MOTION to set aside a conviction passed by one of 
the Magistrates of Raneegunge. 

In this case four employes of the East India Railway Company 
were tried for, and convicted of, riot in Assensole, and sentenced 
by the Magistrate, two of them to fines, and two of them to two 
months^ rigorous imprisonment. The Magistrate; in his decision, 
stated that the* defendants were British subjects, but that they 
had stated •that They had no objection to his trying them, and 
that he accordingly tried them, although he was not a ‘Justice 
of the Peace, and^had only second-class powers. 

^ Rule was applied for, and obtained on behalf of the present 
petitioners, who had been sentenced to two months’ rigorous im- 
prisonment, calling upon the Magistrate to show cause why the 
convittion should not be set aside. An order was at the same 
time made for the records to be sent up to the High Court. 

* « 

The affidavit, upon which the Rule was granted, stated that the 
petitioners did not know their privilege as British subjects to be 
tried by a Magistrate of the first class and a Justice of the Peace, 
[Criminal.] c. l. R. 64. 
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On the Rule coming on for hearing, 

a 

Piffard and Mr. S. J Leslie appeared for the Petitioners'. 

Pifard contended that a Second-class Magistrate had no juris- 
diction in the case 0^ British subjects, and that, .if he had no 
jurisdiction, the coosent of the defeodants could not give him 
jurisdiction — In re Foy^ i Taylor and fJell 226. He further 
argued that, although section 84 pf* the Code of Criminal 
Procedure enacted that, if a British Subject did not claim his right, 
he was to be held to have waived it, yet tH‘is would not give 
jurisdiction to a Magistrate of the second class who, under 
section 72, had no jurisdiction. ^ 

As the Ma,gistrate, he said, did not inform the defendants of 
their privileges as British subjects, » their answer, that they had 
no objection to being tried by him, could not be regarded as a 
waiver of their rights. 

The judgment of the High Court (i) was as follows 
Jackson, J, JaCKSON, J •— 

We are of c?j3inion that the provisions of section 72 of the 
Code of Criminal Procedure, relating to the kind of Court vPhilh 
shall have jurisdiction, and shall not have jurisdiction, to inquire 
into a complaint w try a charge against a European British 
subject, do in fact constitute a privilege, that is io saty, that they 
are not^so much words taking away entirely jurisdiction as words 
which* confer on the British subject a right to be tried by a certain 
class of Magistrates, and by no others, which right* the Code enables 
him to give up. It appears to us that that is the only view of the 
section which is compatible with a reasonable construction of 
section 84. We have had cited to us a ctis^e with which we are of 
course familiar — the case of In re Foy (1 Taylor and Bell's Reports, 
p, 226)— in which judgment was given by Sir L Peel ; and a more 
recent case before Mr. Justice MACPHERSONand my brother MORRIS, 
vs. BholanatH Sen, I. L. R., 2 Cal. 23. The case of In re Foy it 
appears to me unnecessary to mention here at present, because the 
(1) Jackson and Tottenham, yy. 
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State of the law, and the state of the jurisdiction under which that 
case was decided, was altogethef different and has in fact passed 
away*. In regard to the judgment delivered by Mr. Justice 
Macpherson, I entirely concui^in it, ancj for this reason that there 
is nothing in lihe Code of Criminal Procedure, and I apprehend 
there never could be any provision, which would enable an accused 
person to waive an objection to jurisdiction which was not personal 
to himself, that is to sjy, ho person could by waiver or consent 

enable a Magistrate or a Judge to try a case which he is dis- 
qualified to try by* somfi circumstances not personal to the. 
accused. That .was the case in the^ matter before Mr. Justice 
• Macpherson. There it was alleged that, of the three Magistrates 
who constituted the Bench, one, the presiding Magistrate, was the 
virtual prosecutor, and another had himself a persoifal and 
pecuniary interest in the case, and therefoue no consent of the 
'prisoner could get over these ^disqualifications. As to section 84 
the language is peculiar. It does not declare that a European 

British subject may waive his privilege, but it provides that, it a 

European British subject does not claim to be dealt with as such 

before the*Magistrate before whom he is tried or committed, he 
shall be held to have waived his privilege as such European 
British subject, Mr. Piffard suggested to us that the meaning 
gf Jthe words “ waive his privilege^* in that section is, that the 
accused, while retaining all his right, as to want of jurisdiction 
which section, 72 confers, so that he could i\ot be tried except 
by a particulap Court or Magistrate, might ^et deprive himsell 
of the right to Turing an action for damages. It appears to us 
that that is not a reasoniable construction. We do not think that 
the Legislature .could have meant that a person might - be tcied or 
committed by a Magistrate whose act, in so trying or commit- 
ting him, would be altogether invalid, so that such act could be 
immediately got rid of by application to the proper Court, but 
that the accused by waiver should protect the Magistrate so that 
no action would afterwards lii for damages. It appears to us 
that the waiver of the privilege spoken of must be an absolute 
giving up of all the rights with reference to ^this chapter of the 
Code of Criminal Procedure which a European British subject 
has, and the words, dealt with before the Magistrate,^' mean 


1880 

In re 
Quiras. 

Judgment. 

Jackson, J 



466 


HIGH COUHT, 


[VOL. VI. 


1880 

In r$ 
QuiraS. 

judgment 

Jackson, J . 


everything contained in this chapter, that is to say, the tribunal 
having cognizance of the case,^ the procedure, and also the 
punishment to which he would be liable. 

But then we are also of opinion that section 84 must be 
construed strictly with section 72, and that we ^ must read them 
as if they were connected together by the word “ but,'^ that is to 
say, no Magistrate shfall have jurisdiction to inquire into a com- 
plaint or try a charge •again St a European British subject, unless 
he is a Magistrate of the first class, but if a European British 
•subject does not claim to be d^ealt with as such before the 
Magistrate before whom Ije is tried or committed, he shall be 
held to have waived his privilege ; ” and clearly we think that, 
before a European British subject can be considered to have 
waived the privilege conferred upon him by section 72, it must 
appear that his rights under that section have been distinctly 
made known to him, and that he must have been enabled to 
exercise his choice and judgment whether he would or would 
not claim those rights. Now, in the case before us, for anything 
that appears to the contrary, the question put to the accused 
may simply have been whether they had any persona-i objection 
to Mr, Casperz as Magistrate to try them. The answer 
naturally would be, we have no objection to be tried by Mr. 
Casperz.” But, if the question had been “ You stand here, 
European British subjects which I know you to be, and as 
such British subjects you have the right to claim that you 
should not be triecf except by Magistrates of a « certain class 
to which class I do not belong. Do you claim* that right or 
not?” The answer might have been quite different, and it would 
be entirely for them to choose whether they woi\ld avail them- 
selves of that privilege or not. It does not appear that any 
such question was put to them in the present case, and therefore 
we think the proceedings before the Deputy Magistrate \Vere bad, 
and the conviction must be quashed. • 

Application had been made liy Mr, Piffard that this judg- 
ment might apply to the case of two other prisoners who have 
been also convicted,^ but who are not petitioners before us. We 
think that Mr. Casperz should be called to state whether, in 
point of fact, the provisions of the Code of Criminal Proc^ure 
were made known to those two prisoners. 
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In the Matter oi^HOSSEIN BUKAS SHEIKH 

AND OTHERS 


} 


Appellants ; 


AND OF 


SHAKIR SHEIKH AND otjiers Appellants. 

• 

Criminal Procedure Code {Act X of 18^2), sections 250, 26$^^Riot, Trial of 
. members of opposing factions for — Procedure tn trials of members of oppos. 
ing factions in riots— Consent of pleaders to irregularity in irial-^ Irregula- 
rity — Examination of accused by Court, • 


The members of two opposing factions in a riot were corftmitted for trial to the 
Sessions Court on two distinct and separate committals. The Judge, who sat with 
a Jury, having taken the evidence of the witnesses for the prosecution in one case, 
upon his own suggestion, but with the consent of the pleaders tor the accused, post- 
poned the taking of the evidence for the defence in that case, and immediately 
proceeded before the same Jury to take the evidence for the prosecution in the 
counter-case, lliis having been done, the Couit examined the witnesses for the 
defence in the first case, and then in the second case. The pleaders for the defence 
in both cases having addressed the Court, and the Government Pleader having been 
heard in reply, the Judge summed up the facts in both cases totlie Jury, who return- 
ed a verdict of guilty in respect of all the accused. 

Held that the procedure resorted to by the Judge was a viojation of the saluta- 
ry rule, that in such c^ses the trials should be kept entirely distinct ; and that the 
accused having l^en materially prejudiced by the mode ot trial adopted, the trials 
should be set #ide. 

« 

Held^ also, that the consent given by the pleaders for the defence could iy no 
way cure the defect in the arrangement suggested by the Judge. 

The power ajlowed by section 250 of the Code of Criminal t^rocedure authoriz- 
ing the examination by the Court of an accused does not contemplate ,his being 
subjected to cross-examination^; •and the Judge cannot be allowed, by the method of 
examination adopted by him, to endeavour, to force an accused person to criminate 
himself. * 


The object of the power entrusted to the Court by the section quoted is to 
enable the Court, from time to time, to give the accused (especially if undefended) 
an opportunity to explain, if he desire to do so, any facts which have been spoken to 
by the witnesses for the proseemion.; or, at the close of the case, to obtain item the 
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accused what explanation he may desire to offer regarding facts which, in the opini- 
on of the Court, implicate the accused ^ith the offence of which he stands charged, 

Reg, vs. Sheik Buzuy 8 W, R, (F.B.) 47, distinguished. Reg, vs.. Bholanath 
Sein^ 25 W. R, 57 ; and In r^e Chinibash Ghose, l C. L. R. 436, followed. 

A 

^^PPEALS from convictions knd sentences passed by the Ses- 
sions Judge of Hooghly. 


Baboo Gofiee Nath Mookerjee and jSr. M, L. Sandel, for the 
Appellants. • * 

C 

The Deputy Legal Remembrancer, for the.Crown. 


The facts of the case are sufficiently set forth in the judgment 
of tfee High Court (i), which was delivered by — 


Prinskp, y, Prinsep, J, /— " 

In an attempt made by certain villagers of Juggunnathpore to 
remove an obstruction to the flow of water erected by the vil- 
lagers of Sikandarpore, a riot took place, in which Sharintoolla, 
one of the Juggunnathpore people, was killed. 

In accordance with the procedure which has been prescribed 
in such cases by numerous rulings of this Court, the Magistrate 
held separate pfoceedings against each party, keeping the evidence 
against th’em separate, and he committed the contending villagers 
for trial by the Court of Session in separate cases. 

The case agamst the Sikandarpore villagers# first came on for 
trial. After the close of the evidence for the prosetution (so the 
Sessions Judge records), " by arrangement with this pleaders, 
tha case for the defence in the present trial was postponed till 
after the conclusion of the case for the prosecution in the counter 
trial/' i* e.^ the case against the Juggunnathpore villagers^ The 
trial of the case last mentioned then commenced, ‘**The Judge 
required the same Jury as were then sitting on the counter case " 
(r the case against the Sikandarpore villagers) ‘4o sit 'on the 
present trial. The pleaders for the prosecution and for the 
defence in both^ cases had suggested this course." After the 
close of the evidence for the prosecution in this case, the Sessions 


(1) Morris RRd PRimRR, ff, 



CRIMINAL JURISDICTION. 


5*3 


VOL. VL] 

Judge returned to the first case and took the evidence for the iMo 

defence. He then took the evidence for the defence in the /Tw 

second ckse. The pleaders for the^ defence addressed the Court in 
both cases. The Governnjent pleader fdr the prosecution in 
both cases replied. The Sessions Judge delivered a written Shakir 

summing up in^ both cases simultaneously, and then received and 

recorded verdict of the Jury, convicting all the prisoners 

in both cases. The prisoners were accordingly sentenced, and Prinsep, y. 

they have now appealed to tjiis Court. 

The objection taken in bofh appeals is the same, that the 
prisoners have been prejudiced by the manner in which the two 
cases have been virtually tried together. Before dealing with 
this objection we feel bound to s^ay that the mode of trial adopt- 
ed by the Sessions Judge is quite opposed to^ th^t which, for 
m^iny years past, has been pursued in cases where the members 
of opposing factions are charged with rioting. The very salu. 
tary rule which requires that in such cases each party should 

be tried separately has here been practically violated by the 

procedure adopted by the Sessions Judge, It is true that 

the Sessions Judge has so far complied with this rule as to 

take evidence and record the defences of the accused persons in 
each case ; but, looking at the procedure which Ifas been already 
delcrfbed, we cannot, in any sense of the term, regard these 
as two separate trials. They are certainly not distinct from 
one another, because the two trials were not»only held before 
the same Jwry, but they proceeded almost in parallel lines 
until they" united in ^the addresses of the pleaders engaged, 
and in the Sessions Judge's summing up. There is ng author- 
ity of law for such a procedure. But it is suggested that 
the prisoners cannot plead that they have been prejudiced, 
because this mode of trial was adopted at the suggestion and 
with the consent of the*pleaders engaged. We cannot, however, 
accept this suggestion ; for, as pointed out by Macpher- 
SON, y,, in the case of Queen vs. Bholanatk Setn^ 25 
W. R. 57, when criminal proceedings are substantially bad 
in themselves, the defect will not be cured ty any waiver or 
consent of the accused, or (we would add in the present cases) 
of the pleaders for the accused* The “ arrangement," as the 
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Sessions Judge terms it, seems ^to have been adopted for the con- 
venience pf the pleaders themselves, and from a nirrow, but we 
think a mistaken, view on their ^part, that it would benefit their 
clients. As for the pHsoners themselves, we cannot suppose 
that they had any voice or understanding in the matter. 

We will now proceed to consider the effect of«the procedure 
adopted in the several stages of each case as regards the position 
of the several prisoners. ' 

The law (section 265, Code of Criminal Procedure) declares that 
the ** same Jury may try as marly accused persons successively 
as to the Court seems fit.^^ 

By this we understand that one trial’ is to follow the other, 
that is, that, on the conclusion pf one trial, the same Jury may 
proceed to try the accused in the next case. The law does not 
contemplate that two trials shall be conducted, piecemeal, jn 
such a manner that at their conclusion the Jury shall be called 
upon to decide, at one and the same time, upon two distinct 
classes of evidence, which, though they have points in common, 
require careful discrimination as bearing upon the guilt or in- 
nocence of two sets of accused. Independently of the irregu- 
larity of the proceeding, no Jury ought, we think, to be placed 
in such an embarrassing position. It is only fair to the prisoners 
that the sole issues on which they are to be tried, anS the 
evidence bearing upon those issues, should be laid before the 
Jury, and that the minds of the Jury should not be encumbered 
by the consideration of foreign and irrelevant matter. » 

These considerations do not appear to^have been present to the 
minds ot the pleaders of the different accused when they con- 
sented to the ** arrangement ” to which the Judge refers. But, as 
already pointed out, such consent on their part cannot prevent 
the prisoners showing, on appeal, that they have been materi- 
ally prejudiced by the course adbgted. It is apparent 
that the prisoners accused in the second case had not the 
full benefit of section 243, that is, of challenging the Jurors 
who were to try ^ them. Who can doubt that, Jf the first 
case, which was 'that of the Sikandarpore accused, had been 
tried out and resulted in an acquittal, the Juggutinat^ore 
accused would have at once challenged all the Jfurqrs on the 
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ground that they were not likely to address themselves to the >88o 

case as it affected them with impartial and unbiassed minds ? So r$ 
also the Sikandarpore people might justly complain that, though ^bukasT 

they had the right of challenge before thefr own trial commenced, 
they could have* no right to object to the trial by the same Shakis 

Jury of the second case, notwithstanding ^ that they might be 
seriously prejudiced by evidence given in th^t case, criminating Judgment 
them behind their backs* and without their having an opportunity PgiNSEp.y, 
of cross-examination. , * , 

It has been argued that thfi Sessions Judge has power under 
the law to adjourn *a trial, and that consequently it was not illegal 
on his part to commerfce the second trial before the conclusion 
of the first. But, according to ^section 264, the Court can, only 
adjourn the trial if it “ considers that such adjournment is 
p/oper, and will promote th^ ends of justice.” No reason for 
the adjournment in turn of eacji trial has been stated. From 
the terms of the Sessions Judge*s summing up it would seem 
that the arrangement ” was suggested by himself or by the 
Government prosecutor, for he states that it was acquiesced 
in by the pleaders for the defence in both cases.” In our 
opinion the adjournments were neither ” proper ” nor likely to 
” promote the ends of justice.” But, even admitting that, under 
sofhe* circumstances, a second case may be tried by the same 
Jury during the pendency of the first trial, it by no means 
follows (and this constitutes a very grave objection) that the 
two cases should be summed up together and decided simul- 
taneously. 

The Sessions Judge, in the commencement of his , summing 
up, has himself indicated this objection to the procedure adopted 
by him. He tells the Jury that ** the evidence for the prosecu- 
tion in on^ case is practically that for the defence in the other, 
though a special defepcfe has been made in each case.” The 
Judgej no doubt, felt the difficulty -in which the Jury were placed, 
for he states : ” I proceed to sum up the evidence in both 
cases on this single charge, in which, however, I will do my 
best to keep each case, and the evidence proper to it, singly 
before you,” We recognize the Sessions Judge^s endeavours 
to do his duty in this respect, but he seems to have lost 

[Criminal] C L. R. 65. 
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sight of the fact that some , of the prisoners in each case 
were examined as witnesses in the other, and that, under such 
circumstances, it was impossible ^to expect that the Jury’ should 
be able to separate in their minds what was said by a prisoner 
as a witness from what he admitted on examination as an 
accused, A witness, under section 132 of the flvidence Act, 
cannot excuse himself from answering any relevant, question 
upon the ground that the answer to such ^question will criminate, 
ilr may'tend, directly or indirectly, to criminate him; but the law 
also provides that no such answer, which a witness shall be 
compelled to give, shall 'be proved against him in any criminal 
proceeding except a prosecution for giving false evidence by 
such answer. It is unnecessary to refer to the particular 

statements made by seven of the prisoners, three on one side and 
four on the other, when under examination 
as witnesses, 'but several criminating state- 
ments have been made by them, especially 
in cross-examination. The Sessions Judge 
has made no attempt to exclude these 

statements, and we think that, in consi- 
dering the evidence of both these cases together, the Jury 
could not separate the evidence in each ; and even in spite of the 

strongest precautions, both on their own part and on that of ihe 

Judge, must unconsciously have been influenced in the one case by 
evidence given in the other. There was no such interval between 
the two trials as would enable them to efface from , their minds 
the effect of the evidence in one case when considering their 
verdict in the other. So far, therefore, as the prisoners, who were 
also examined as witnesses in the two cases, are concerned, we 
are quite clear that this irregularity has prejudiced them most 
materially in their defence. It is almost impossible^ to distin- 
guish between the cases of these accused and that of their fellows, 
though, from the position that Uie former occupied as witnesses, 
we have less hesitation in finding that they have been very 
seriously prejudiced by the mode of trial adopted by the Sessions 
Judge. ' 

Our attention has been directed to some cases, and partipularly 
to a judgment of a Full Bench, in the case of Reg, yt. Sheik 


Nehal Sheikh. 
Bungshi Dass. 
Rhedoy Chowkedar. 


Natak Sheikh. 
Moslem Sheikh. 
Hakimollah. 
Itaha Sheikh 
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Buzu^ 8 W. R. 47, in which it was^ held that the simultaneous trial 
of two parties engaged in’ a riot did not prejudice them so as to 
necessitate a reversal of their c/)nviction and a re-trial ; but we 
observe that in all these cases the trials were held with the aid of 
assessors, and not •by Jury as in^ the present case. This difference 
in the trial is most material as regards the particular effect on the 
prisoners.* The Sessions Judge, with whom the decision in the 
one form of trial rests, •is less likely than a Jury to have been Prinsbp, y. 
influenced by what he. learat in the other case ; and while the 
verdict of the Jury would be final on the facts, the findings of the 
Sessions Judge wduld be open to correction by the High Court 
on appeal. 

On these grounds we considej* that the prisoners in these, cases 
should be re-tried before a separate Jury in each ^ case, and we 
accordingly set aside the convictions and sentences, and direct that 
the Sessions Judge do so proceed. 

We regret to have to notice the manner in which the examina- 
tion of the accused has been conducted. In permitting a Sessions 
Judge to examine an accused person from time t)tirne during a 
trial, the law does not contemplate that he should commence a 
trial with a strict examination of a prisoner, in the manner of 
the cross-examination of an adverse witness by counsel. 

* This Court has already pointed out to the Sessions Judge, on 
more than one occasion (see particularly the case of Chinibash 
Ghose^ I C. L. ’R. 436), that, by exercising tho power allowed by 
section 250^ the .Sessions Court is not to establish a Court of 
Inquisition, and to force a prisoner to convict himself by making 
some criminating admissions after a series of searching queslions, 
the exact effect of which he may not readily comprehend. 

The real object is to enable a Judge to ascertain, from time 
to time, frpm a prisoner, particularly if he is undefended, what 
explanation he may de^siYe to offer regarding any fact stated by 
a witness, or, after the close of thje c^se, how he can meet what 
the Judge may consider to be damnatory evidence against him. 

In one of these cases now before us we observe that the Judge 
was engaged, during the whole of the first day, in examining 
the accused, In like manner in the second case he examined 
the accusedi at considerable length, before the case for the 
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prosecution was opened. Such proceedings appear to us to be an 
abuse of the power given under the law, 

We cannot consider that trials so commenced have been 
fairly conducted. The 'minds of both the Judge and Jury are, 
at the outset, prejudiced by irresponsible statements made by 
the accused while subject to this system of cross-examination 
before their guilt lias been established by the examination of 
a sin^ witness. We trust that the Sessions Judge will dis- 
continue this practice, which has Jboen , repeatedly condemned 
by this Court, and is, in our opinion, quite opposed to the spirit 
of our law in India. 
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In the 'Matter of JOYUDEE PARAMANICR-i 

AND OTHERS . ’ } 


Appellants. 


Criminal Prociiurt Code (Act X, of iSya), sections 24g and 340— Approver, Bvi^ 
dence of^Appro/oer^ Trial o/i along v>itk his accompliceS’-^Deposition of approve 
or boforo * Committing Magisiraio^Procedure on withdrawal of conditional 
pardon under section 34g of Criminal Procedure Code, 

Per FielDi y.— There is a ^rave doubt whether the deposition of an approver 
taken before the Committing Magistrafe, may be used as evidence against his ac- 
complices on their trial before the Sessions Court, th*e conditional pardon of the ap- 
prover having been withdrawn. 


1880 


No 345 ot 
1880 


Where a conditional pardon, granted to an approver, is withdrawn un 4 er sec- 
tion 349 of the Criminal Procedure Code by the Sessions Court, the Judge ought to 
wait till the conclusion of the trial of, the accomplices, and then, before passing 
judgment on them, if found guilty, proceed against the approver. 


This was an appeal by eleven prisoners, who had been con- 
victed, by the Sessions Judge, of dacoity. 

One of the eleven prisoners, Joyudee Paramanick, was allowed 
by the Magistrate to give Queen's evidence. In his deposition 
before the Magistrate, he stated that he accompanied the dacoits 
close up to the place where the dacoity was alleged by the pro- 
secution to have taken place; but he denied .having actually 
participated in the commission of the dacoity,* and said that he 
remained in*a bsrmboo clump keeping the . clothes of the dacoits 
whilst they were plundering the house. He further stated that 
certain tabeeees had been made over to him by the dacoits ; Jhat 
these were in his possession for some time; and that he ultimately 
gave them hack to one of the persons who had committed the 
dacoity. ' 

When the case canfe before the Sessions Court, Joyudee retract- 
ed these statements which he had made before the Committing 
Magistrate, and denied all knowledge of the dacoity. 

The conditional pardon was thereupon withdrawn, a charge 
was drawn up against him, and he was placed on his trial along 
with the other ten accused persons, 
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His deposition before the Magistrate was then used as evidence, 
not only against himself, but also against the others. 

The result of the trial was, tjiat all the prisoners were found 
guilty and sentenced to punishment. 

They all appealed to the High Court. . * 


The judgment of the High Court (i) (which, *so far as it is 
necessary that it should be stated for thp purpose of this report, 
was as follows) was delivered by— 


Field, y. FIELD, 7. ^ ' 

This is a case of dacoity, in which eleven persons have bee-n 
convicted. Three of them, Biramdihi Mirdha, Jadu Mirdha, and 
Nidhun Sirdar, have been senten(?ed to transportation for life ; and 
the remaining eight, Romun Sirdar, Bhundee Mirdha, Tezu 
Mirdha, Tattu Khan, Jumna .Ghoramee, Matu Paramanick, 
Komul Koiburto, and Joyudee Paramanick, to rigorous imprison- 
ment for ten years each. 

It appears that one of the accused persons, Joyudee Parama- 
nick, was admitted as Queen's evidence by the Magisbrate. When 
produced in the Court of the Sessions he retracted the statements 
made by him before the committing Magistrate, and denied all 
knowledge of the facts of the dacoity. ^ 

The Sessions Judge, thereupon, proceeded under section 349 
of the Code of Criminal Procedure, withdrew ‘the conditional 
pardon, placed Joyudee Paramanick in the dock, drew^ up a charge 
against him, and proceeded to try him along with the ten prisoners 
against whom he had been produced as a witness for the prose- 
cution. 

We are of opinion that the Sessions Judge would have exer- 
cised a wiser discretion if he had waited till the con.clusion of 
the trial of the ten prisoners before him* ^nd then (as required 
by section 349), before passing judgment concerning these prison- 
ers, had proceeded under section 349 of the Code of Criminal 
Procedure in respecj: of the approver. 

The deposition given by Joyudee Paramanick before the Com- 
mitting Magistrate was used by the Sessions Judge at the trial as 
(i) Whitb and Field, yy 
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evidence, not only against the accopplice himself, but also against 
the other ten prisoners. That it was evidence against the accom- 
plice there can be no doubt, as thf law expressly provides that it 
shall be admissible in evidence against hinl (section 349, Criminal 
Procedure Code)* ♦Whether, however, it could be used as evidence 
against the ren\aining prisoners is a point as to which, in our opinion, 
there must.be grave doubt. The Sessions Judge^ relies upon section 
249 of the Code of Criminal Procedure as amended by Act XI. of 
1874. This section is as fpllows : “ When a witness is produced 
before the Court of Session. »r before the High Court in the 
exercise of its Original or Appellate Criminal Jurisdiction, the 
evidence given by him* before the Committing Magistrate may, 
in the discretion of the presiding Judge, be treated as evi^lence 
in the case, if it was duly taken in the presence of the accused 
person^ It is certainly trai:; that the approver, Joyudee 

Paramanick, was produced in ‘this case as a witness before 
the Court of Session ; but, as soon as the pardon was with- 

drawn, and he was placed on his trial, he ceased to sustain the 
charao 4 er of witness : and it may, therefore, be that the 

provisions just quoted were no longer applicable. 

As this case has not been argued, we are unwilling to decide 
that the deposition of an approver witness under the above 

cirtuifistances is absolutely irrelevant : but we think, having 
regard to the discretion expressly vested in the Judge by the 
se;:tion, and to* the circumstances of this particular case, that 
that depositipn oujght not to have been used as evidence against 
the accused other than Joyudee Parama-iick ; and, if upon 

the true construction of the law, it can be supposed fo be 

properly admissible, we think that the value to be attached 
to it is so exceedingly small that it ought not to affect the 

case inade^ against these prisoners by the rest of the evidence. 
For the purposes of this judgment we shall therefore put it 

aside,, and examine the other evidence against each of the 
accused. 

[The learned Judge then examined the evidence against the 
various prisoners.] * 


1880 

'-v*» 

In re 

JoYUDKB Pa- 
ramanick. 

Judgment, 

Field, y. 



i88o 

Jtdy t 6 tk. 

No. 433 of 

i88qi 


White, y. 


74 


HIGH COURT. [m. VII. 


[CRIMINAL APPELLATE JURISDICTION.] 

GOGAN CHUNDER‘GHOSE ‘ Appelunt ; 

0 

AND 

THE EMPRESS Respondent, 

Exfidtnce^Judgmeni of Civil Court directing prosecution inadmissible in evidence 
in Criminal Court^Juryy Charge to. 

In a civil suit upon a kistbundi bond, the Moonsiff,^ before whom the case was 
tried, was of opinion that the signatures on the bond were forgeries, a nd he dismiss- 
ed the suit, at the same time directing a ptosecution for forgery, an d for using the 
document as genuine, knowing it to be forged. 

At the trial by the Criminal Court, the judgment of the Moons if! was admitted 
in evidence, and the substance of his judgment referred to by the Judge in his 
charge to the jury. 

Held that the judgment of the Moonsif! was inadmissible in evidence. 

T 

* HIS was an appeal by the prisoner Gogan ChiSrfder Ghose 
against a conviction under section 471 of the Penal Code, and a 
sentence of five years’ rigorous imprisonment. 

The circumstances are stated at length in the judgments of 
the High Court. 

M, M, Ghose and Baboo Baikant Nath Dass, f6r the Appellant. 
Thefollowing judgments were delivered by the High Court (iji- 
WHiTE.y..— 

.This* is an appeal by the prisoner Gogan Chunder Ghose 
against a conviction under section 471 of the Code, and 
a sentence of five years’ rigorous imprisonment. 

The circumstances out of which this prosecution * arose are 

c 

these: The prisoner had brought a suit against Basheeram 
Mondle, and his two brothers, Babooram and Dharani ‘Dhar 
Mondle, for the recovery of Rs, 736, being the amount of 
principal and in|erest due upon a kistbundi bond alleged to 
have been executed in favour of the prisoner by the three brothers. 
The MoonsifI found that the bond had' been executed byisona 
(I) White sad Fisio, JJ: j’ 
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of the three, Dharani Dhar, but ^dismissed the suit, because he 
was of opinion that the signatures of the other two defendants, 
Basheer'am and Babooram, were^ forged, and he entertained so 
strong an opinion upon this point that he directed this prosecution, 
which we are*ilow considering, to be instituted against the 
prisoner for forging the kistbiindi, and using it as genuine, 
knowing k to be forged. 

The case has beerp tried by a jury, and they have come to a 
unanimous verdict that. the. prisoner is guilty of using this bond 
knowing it to be forged; and, ^in answer to a question, they said 
that they found the signatures of Basfreeram and Babooram to 
be forged, but the signature of Dharani Dhar to be genuine. At 
the trial the judgment of the Moonslff in the civil suit, although 
objected to on the part of the prisoner, was put in evidence by 

tjie prosecution, and read out lo the jury, and* the substance of 

the judgment was also referred to by the Sessions Judge in his 
charge to the jury. 

The ground of the appeal is, that this judgment was impro- 
perly adnq^itjied as evidence, and that, eliminating the judg- 
ment, there is not sufficient evidence to justify the verdict. 

There can be no doubt that the judgment was improperly 

received. Technically it was inadmissible, because it was 

• • 

not between the same parties, the present pa-rties tech- 
nically being the Queen-Empress on the one hand, and the 
prisoner on th^ oiher, and the respective parties in the civil 
suit being the prisoner and the three defendants; and further- 
more it was not admissible on the substantial ground that the 
issues in the civil and criminal suit were not identical,, anQ that 
the burden of proof rested in each case on different shoulders. 
It was not necessary for the Moonsiff in the civil suit to find 
more than that the execution of the bond by the three defend- 
ants was not proved, * When the Moonsiff went farther, and 
pronounced the bond a forgery,^ and directed a prosecution, it 
was not a decision on the question of forgery, but merely an 
opinion which, although he was entitled to ^ive expression to it, 
ought no more to have been put in evidence on the present 
charge than the opinidn of a Magistrate who commits a prisoner 
to take his trial upon a criminal charge. 

[Criminal.] C. L. R. 66. 
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»Mo The Judge, in his summin^g-up, draws the attention of the 

Gogan jury to this judgment, and to the MoonsiiPs opinion contained 

following words : “ The Moonsiff believed that 

•• one of the brothers, Dharani, executed the documents, and that 

The 

Empress, the other names were added afterwards by the' prisoner with a 
fudi^tnU dishonest intent. Whether this, or whether all three names 

are forgeries, the oftence is the same.^* It is true that the 
Judge later on says to the jury : “Youare not in any «ay bound 
by the finding of the Moonsiff ; ” and that he also still later on 
draws their attention to the faot that, in the civil suit, the onus 
probandt was on the prisoner, whereas, at the trial for forgery, 
the onus was on the prosecution. But,* inasmuch as neither 
the judgment nor the Moonsiff’s opinion were evidence, the 
Judge, if he referred to them at all, ought to have told the 
jury not merely lhat they were not bound by them, but that it 
was their duty to dismiss them altogether from their minds. We 
have next to consider whether, independently of the objection- 
able evidence, there is sufficient evidence to justify the verdict 
pf the jury ; and, in deciding this question, we must bear in 
JDtiind that we are not dealing with the decision of a Judge 
sitting either with or without assessors, but with the verdict 
of a jury— a species of decision with which this Court will 
not interfere except upon very substantial grounds. “ " 

The evidence for the prosecution consists of the Moonsiff 
who directed the prosecution, and also of two pleaders who were 
concerned in the civil trial, and who appear to have been called 
for the purpose of proving a fact not disputed, namely, that the 
kistbufidi, jn’ith the signatures of the three defendants, was used 
by the prisoner as genuine in the course of that trial. The 
only other witnesses are Basheeram and Dharani Dhar, t\vo of 
the parties whose names appear on the bond as signatures. 
Their brother, Babooram, whose name alsd ,^ppears on the bond 
as a signatory, has not been calle^ as a witness by the prosecu- 
tion, although the jury has found that his signature is forged 
4s well as Basheeram.’s. 

Dharani's evidence may be dismissed from consideration 
with the observations that the jury did not believe .him, 
althouj^ ..he stoutly denied before them, as he did;' also 
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before the Moonsiff in the civil *suit, that he ever executed 
the bond, the jury have found that he did, The evidence for the 
prosecution, therefore, rests uppn the testimony of Basheeram 
alone, supported, no doubt, by the suspicious appearance of his 
and his brother Babooram's signatures on the bond, but, on the 
other hand, weakened materially by the facts that Dharani, one of 
his brothers, is found to have given an entirely false account as 
to how this name came t6 appear on the bond, and that Basheeram 
himself admits that \ie .and the prisoner had disputes about 
land, and are consequently on bad terms, and have been so during 
the last year. * • 

On the other hand there was produced before the jury a 
considerable body of evidence for the defence, consisting, first, of 
the stamp-vendor and two villagers, apparently neighbours, who 
speak about an attempt made to settle the suit, as to which the 
Judge observes in his charge th^t it is impossible that the attempt 
should have been made if Dharani and Basheeram were speak- 
ing the truth ; and, secondly, of three of the attesting witnesses to 
the bond, ^ who depose to having seen the bond executed by the 
three brothers. 
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Such being the state of the evidence, we think that, throwing 
out the inadmissible evidence, there was not sufficient evidence 
to*jifttify the verdict. 

We further think that, considering the extreme weakness of the 
case for the prosecution, it is improbable that JLhe jury could have 
given that verdict, unless they had been influenced, in favour of the 
prosecution by the Moonsiff's opinion as expressed in his judgment. 

The jury evidently disbelieved the six witnesses called for the 
defence, and they probably did so, because it failed to account for 
the peculiar appearance presented by the signatures of Basheeram 
and Babooram. This appearance is undoubtedly very sus- 
picious. The two signatures are on a line, and seem to have been 
squeezed in between Dharani’s; signature and the official stamp. 
Supposing the two signatures to be genuine, it is extremely 
probable that Dharani signed first, and that the,sjgnatures of Bashee 
and Baboo were written afterwards above Dharani's signature. 
The attesting witnesses, however, unmistakeably deposed that 
Basheeram signed first, Babooram next, and Dharani last. 
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It is quite possible that the jury may, in addition to the 
weight which they gave, to the Moonsiff^s judgment and opinion, 
have acted upon the evidence of Biasheeram, because they disbeliev- 
ed the defence. If they did so, it was in spite of the caution of the 
Judge, who very properly told them that no failure* of the defence 
could count against the prisoner, unless they were of opinion that 
the cause for the prosecution was proved. If we had thought 
that, leaving out the Moonsiff^s judgment, there was evidence 
which, if believed, pointed, with reasonable .certainty, to the guilt 
of the prisoner, we should, while ^tting aside the conviction, have 
directed a new trial. Bfit we are of opinion that the evidence for 
the prosecution is not of that character, and must, therefore, set 
aside fhe conviction and sentence, and direct the discharge of the 
prisoner. 

. 

Field, y , “ 

I also am of opiaion that the judgment of the Moonsiff was 
not admissible in the case before the Court of Session. 

It is true that the Sessions Judge told the jury that they 

were not bound by the finding of the Muonsiff, but,, in the com- 

mencement of his summing up, he said that "the Moonsiff 
believed that one of the brothers, Dharani, executed the docu- 
ment, and the "other names were added afterwards by the 
prisoner, oV with his knowledge, and with a dishonest intent.” 
This passage is not introduced in the course of argument, or 
with reference to other matters, but the opinion oi the Moonsiff 
is placed directly and in an unqualified manner before the jury. 

Farther on, in the summing up, where the Sessions Judge told 
the .jury ihat they were not bound by the finding of the Moonsiff, 

he again mentioned the fact that the Moonsiff had told them 

that the appearance of the bond convinced him that the. sig- 
natures of the two elder brothers had been fraudulenrtly added, 
although, as far as Dharani is concerned^ he believes that the 
signature is genuine. 

This, I observe, is introductory to an argument which ulti- 
mately turned in favour of the accused. 

I think, however, that there can be no reasonable doubt that 
the reception of the Moonsiff’s judgment as evidence, andr the 
reference made by the Sessions Judge to the Moonsiff s opinion 
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in his summing up, produced a considerable impression on the 
minds of the jury. But for that impression, I think dt highly 
probable that the jury would not have convicted on the rest of 
the evidence in the case ; and I think that, in the discharge of 
the duty laid on this Court, it is impossible for us to say on the 
evidence, which remains after eliminating yhat was improperly 
received, that the accused should have been conyicted. 

I therefore concur ^n setting aside the verdict of the jury 
and the sentence passed in •consequence. 
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SFuiy p<*. f EMPRESS 

No. 93 of " ' 

* 880 . . ^ and 

CHEDI RAI 

Criminal Proctdun Code (Act X, ofiSp)^ section sgf'^Revision^Acquiital’^ 
Practice of High Court as to revision in case of acquittal , 

It is not the practice of the High Court to interfere, by way of revision, under 
section 297 of the Code of Criminal Procedure; with an acquittal against which the 
Government may appeal 

Criminal reference submitted by the Officfating Magis- 
trate. of Shahabad in respect of an acquittal on a charge of 
perjury. 

The following order was made by the High Court' (tj ‘ 

t 

It is not the practice of this Court to interfere, by way of revi- 
sion, under section 297 of the Code of Criminal Procedure, with 
an acquittal against which the Government can appeal if so 
advised. We must decline to interfere. 


(I) Tottbnham »nd Fiiti), yy. 
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EMPRESS 

AND 

PORE;gHOLLAH SHEIKH ' 

Criminal Procedure Code {Act^. tSja), section \446—‘Procedurc— Charge 
framed by Committing Magistrate— Irregularity, 

Where an accused person is committed to fake his trial on specific charges 
before the Sessions Court, fhe. Judge has no power, under section 446 of Act X. of 
1872, to expunge a charge before calling upon the accused to plead to it. 

T 

JL HIS was a motion to set aside an order made 'by a Sessions 
Judge. 

The facts appear from the judgment of the High Court (i), 
which was as follows 

The record shows that the Committing Officer in this case 
sent up the*accused to be tried under sections 323 and 325 
of the Indian Penal Code. The Sessions Judge, before calling 
upon the accused to plead, expunged the charge^ under section 
325. We think he had no power to do this under the Criminal 
ProceSure Code, section 446. The prisoner should have been 
called upon to plead to both the charges. If &he accused had 
pleaded not guilty to the charge under section 325, the Sessions 
Judge, after Yecording evidence, might have recorded a finding in 
favour of the accused under section 251, if there were no evidence 
to support the charge under that section. Let the record 'be 
sent back, and the attention of the Sessions Judge be drawn to 
this irrjegularity in this proceeding, 

• (I) Matter and Maclean, JJ, 
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Aug. 24tha 
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[CRIMINAL APPELLATE JURISDICTION.] 

SUMSSHERE KHAN and others .... Appellants; 
— and 

i«^. the EMPRESS Respondent. 

Indian Pinal Cod$ {Act XLV, of / 5 ( 5 o), section ^00, exception S’^Culpablt 
homicide^Consent, Risk of dtaih' taken hy» 

The 5th exception to section 300 of ».he Indian Penal Code extends to all cases 
of death occasioned by, or resulting from, premeditated acts, where the party 
killed takes the risks of death with his own consent. It is not confined to the case where 
a man consents to suffer death, but extends to the case of an armed man who 
deliberately fights with another whom he knows to be armed, and thereby consents 
to take the risk of death, [See, however, Empress vs. Rokimuddin, 4 C. L. R. 
285, where a contrary opinion was expressed.— Ed.] 

A 

-APPEAL from convictions and sentences passed by the Sessions 
Judge of Mymeiisingh. 

Bonnerjee and Wood and Baboo Nullit Chunder Sen^ Baboo 
Jogesh Chunder Roy^ and Moonshee Serajul Islam^ for the 
Appellants, 

Baboo Doorga Mohun Doss, for the Respondent. ’ 

E « 

. The following judgments were delivered by the High 
Court (i) : — 


White, y. 

This is an appeal against tha conviction "of the five 
appellants named Sumsshere KJian alias Sardar, Abdul Rohoman, 
Moonshee Saheb Khan, Nasimudi Meah, and Fakiroollah Khan, 
for murder committed in the course of a riot, and for which 
offence they have been severally transported for life. 

The evidence extends to a very great, and in my opinion a 
very unnecessary, length. It is full of repetitions, and y^if the 
(i) White and Field, jy. 
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inquiry in some important respeots has not been as searching 
as it might have been. It is clear, however, that a ver*y serious 
riot took place in a village called Satshailla on the morning 
of the 17th January of this year, wliich resulted in the 
wounding of one ’man and the death of another. Two of the 
shareholders of a portion of a share in^ the village, named 
Kurreem Sardar and Dost Mahomed, having quarrelled about 
their shares, sold each 6f them a fraction of his share to two 
rival zemindars, Khan. Saiiei and Dwarka Nath Roy, with the 
object of enlisting two powetful neighbours in the dispute. 
The purchase by Khan Saheb was tak*en in tha name of his 
son Hafiz. It would appear that Kurreem Sardar, when he 
sold, was not in possession of his share, and that Khan Siaheb, 
shortly before the riA took place, had been taking steps to 
get possession of the fractional part which he had bought, 
and, for that purpose, had eretted a cutcherry on the land of 
the prisoner, Fakiroollah, who is described as a small talookdar 

in the village, and who had become a partisan of Khan Saheb. 

This step was followed very soon afterwards by the introduction 
of some latfiials into Fakiroollah^s bari. On the morning of 
the 17th of January, Dost Mahomed also collected a number 
of persons in his homestead. • 

* i?s to the origin of the riot, which took place* on that 

morning between the factions, we think that the most reliable 
evidence is that, of Nubbee Buksh, the constable, who has, some 
days previoufly, b«en deputed by the authorities to keep peace 
in the village, and whg was on the spot whilst the riot was' 

going on. From his evidence it appears that Dost Mahonied 
and some of his party came down that morning to Fakiroollah’s 
bari ; jthat the constable, then seeing preparations being made 
on both sides, which led him to believe that a breach of the 
peace was imminent, ha^Ka report drawn up, which he forwarded 
to the thannah, with a request that the Inspector of Police 
would attend, but, before the Inspector could arrive, the two 
factions, with armed men on both sides, m^t^ in conflict in a 
field of Dhanoo Sircar just outside the borders of Fakiroollah’s 
bari. After a short fight, Gariboollah, who was one of Dost 
Mahomed's party, was wounded in the stomach with a spear. 
[Criminal.] C, L. ' .67 
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Upon this Dost Mahomed^s party fled eastwards to a jack 
tree, about 50 yards off, pursued by Khan Saheb's party; 
that there Dost Mahomed^s , party were reinforced by some 
more partisans armed witlj spear and lathies, when Khan Saheb^s 
party, in their turn, took to flight, but having fled about 80 
yards were rallied near some mango trees. 

The fight then recommenced, and very soon afterwards a 
man named Khowaz, who also belonged to Dost Mahomed's party, 
was killed. 

A great deal of argument has been addressed to us to show that 
Khan Saheb’s ptrty was a lawful assembly collecied together for the 
defence of the cutcherry which had been erected on Fakiroollah’s 
land.- It may be that there wag a motive of defence in collecting 
the party in the fi|;st instance, but judging them from their acts 
and conduct, and from what subsequently took place, we think 
there can be no reasonable doubt that they were originally 
assembled for purposes of offence as well as defence ; that the pur- 
pose was, by means of criminal force or show of criminal force, 
to enable Khan Saheb to assert his right, or supposed right, of 
collecting the rents of the share which he had bought; and 
that, when, on the morning of the 17th, knowing that Dost 
Mahomed had collected a band of men to oppose them, and that 
he and some of his partisans had come down to Fakiroollah^s bari 
with hostile intention against them, thus issued armed from 
Fakiroollah's bari* they so issued with the copimon object of 
fighting Dost Mahomed's party. The evidence, mo doubt, shows 
that Dost Mahomed's party were in a manner the aggressors on 
that morning, and had done acts for the express purpose of 
provoking Khan Saheb's party to come forth from Fakiroollah's 
bari, or which, at least, were calculated to provoke the letter ; 
but, on the other hand, it is clear that Khan Saheb’s party were 
quite willing to accept any challenge fejm Dost Mahomed or 
his party. The members of ^the two assemblies, or a large 
portion on each side, were armed with deadly weapons, such as 
lathies and spear^;,and on the side of Khan Saheb's party, at 
least, there was a large number of professional fighting men. 
We look upon what took place, from the time that Khan S^rfjeb’s 
p^,rty issued from the bari until the death of Khowaz, 4 s one 
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continued fight, although it consisted of more than one stage, 
and we think that it was in the prosecution of the common object 
of fighti'ng that Gariboollah was wounded and Khowaz killed. 
We have not now before us the personfe who actually inflicted 
the grievous hurt*on the one, and the death-wound on the other; 
but, before considering the extent to which the five prisoners are 
responsible for what occurred, we will state the ^vievv that we take 
of the crimes committed by the wounding and killing. 

As regards the wounding of the man Gariboollah, we considered 
that that has been proved rnosfe satisfactorily to be grievous hurt* 
The wound was a spear wound which perfetrated the skin of the 
abdomen. It was a -severe wound, and resulted in the man 
being, as the Doctor proves, more than twenty days in hospital. 
But, for the interposition of Providence, the man might have 
lost his life, for, if the spear had. entered the addomen, it probably 
would have ended in death* • 

With regard to the man who was killed, we are of opinion that 
the offence committed by killing him is culpable homicide, but 
does not amount to murder, inasmuch as Khowaz was an adult, 
and his deatfi occurred in the course of a fight between two bodies 
of men who were deliberately fighting together, both sides being 
armed, or a greater part of the men on both sides being armed, 
witl^laithies or spears, which are deadly weapons, and no unfair 
advantage appearing upon the evidence to have been taken by 
the one side over*on the other in the course of the. fight* 

t 

On this .point I would refer to the case of the Queen vs. 
Kukur Mother, decided, on the 13th November 1877 by a Bench 
of which I was a member. In that case I considered, at soipe 
length, what was the character of the offence where death 
was caused under circumstances similar to the present. I 
then held that the offence did not amount to murder, because it 
came within the 5th e;G£eption to section 300 of the Indian 
Penal Code. After alluding to tl^e difference between the Eng- 
lish and the Indian law on the subject as regards voluntary 
culpable homicide by consent, 1 said, "a man,, who, by concert 
with his adversary, goes out armed with a deadly weapon to fight 
that adversary who is also armed with a deadly weapon, must 
^ aware that he runs the risk of losing his life, and as he 
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voluntarily puts himself in tligt position, he must be taken to 
consent *to incur that risk. Jf this reasoning is correct as regards 
a pair of combatant.s, fighting by premeditation, it * equally 
applies to the members of two riotous assemblies who agree to 
fight together, and of whom some on each side, 'are, to the know- 
ledge of all the members, armed with deadly weapons.” Some of 
the Judges of this f ourt entertain a different view to mine as to 
the applicability of the 5th exception to a case of a premeditated 
fight for two reasons: Fvsf, because the party who is killed does not 
intend to get himself killed if can help it. But the language 
of the exception is not confined to the case where a man consents 
to suffer death, but extends to the case where he consents to take 
the irisk of death. Although it^was Khowaz^s intention to escape 
death if he CQuId,^yet he not the less ran the risk of death, when 
he, an armed man, joined in encountering armed men, and he did 
this voluntarily, and, therefore, \\dth his own consent. 

The second reason is because a sudden fight forms the subject 
of an express exception, namely, the 4th exception. Hence it is 
argued that the Legislature could not h.ave intended that preme- 
ditated fight was one of the cases prescribed for by the 5th ex- 
ception. This argument does not appe^ir to me to be based upon 
a sound construction of the 5th excejition. 

Consent, voluntarily given by an adult, implies in every case 
premeditation.. In suttee, which, according ^to the universal 
opinion, falLs wfthin the 5th exception, the v^idow deliberately 
intends to die by burning, and the relative who fires the funeral 
pyre on which the widow mounts deliberately and with the ut- 
m«st premeditation does an act with the intention that the widow 
shall be burned to death. There is nothing, therefore, in the fact 
that the fight is premeditated, which ought to exclude it from the 
operation of the 5th exception. If, as I think according-to the com- 
mon and natural meaning of the words, an*armed man, who deliber- 
ately fights with another maa, whom he knows also to be armed, 
consents thereby to take the risk of death. Why is the adversary 
who kills him tp. be excluded from the benefit of the 5th excep- 
tion, because, by another exception, the case of a man who kills 
his Jadversary in the course of sudden fight is specially piwided 
for. The circumstances under which a man slays his Opponent 
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in sudden fight are different from those where he slays him in 
premeditated fight; and, if the Legislature intended that the 
offence of both should be only culpable homicide, the intention 
would naturally be shown by the enactment of two distinct 
exceptions, Ag’ain sudden fight is a distinction recognized by 
the English law of homicide, and the framers of the Code 
may easily be supposed to have, for that reason alone, made sud- 
den fight the subject .pf a distinct exception without imputing 
to them the intention of thereby impliedly excluding from the 
5th exception a case of prenyiditated fight, if it actually falls 
within the meaning of the exception . The sound construction 
to my mind is, that the 5th exception extends to all cases of 
death occasioned by, or resulting from, premeditated acts, where 
the party killed takes the risk *of death with his own consent; 
and that the 4th exception is an independent eJcception, applying 
to all cases of death occurring an the course of sudden and un- 
premeditated fight, and does not, in any way, limit the natural 
operation of the 5th exception. 

I will i^ow consider that share which each one of the prisoners 
had in the riot, and how far each was responsible for the offences 
committed in the course of it. As regards the prisoners 
Sumsshere Khan and Nassimuddi Meah, we thiilk it is clear upon 
the evidence that they were each present throughout the fight, 

and were each armed with a deadly weapon, both when Garib- 

• • 

oollah was wounded, and also when Khowaz wtis killed ; and they 
must, in our opinion, be held, by virtue of the J4gth section of 
the Penal Code, to be responsible for the two offences — of volun- 
tarily causing grievous hurt and of culpable homicide— ^which 
were committed in the course of the fight. Each of these of- 
fences is such as they must have known to be likely to be com- 
mitted in the prosecution of the common object of fighting, 
when the assembly, which had that common object, was armed, 
or the greater part of it was ar^ned, with deadly weapons, the 
prisoners themselves being amongst the number so armed. Un- 
der such circumstances what more likely thaji^ that some of the 
opposite faction should be badly wounded, or that even life 
should be sacrificed. We therefore convict Sumsshere Khan and 
Nassimuddi Meah 0 grievous hurt and culpable homicide com- 
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1880 mitted in the course of this riot. Neither of these men are 

SvMssHBRB inhabitants of the village of Saitsbootta, but belong to a class 

who are employed to fight, or are retained in the service* of tur- 

The bulent landholders for purposes of violence. 

Empress. ‘ ^ 


proper sentence which we think ought to be passed upon 
— — each of them is two years* rigorous imprisonment, for the griev- 
’ * ous hurt, and four years* rigorous imprisonment for the* culpable 
homicide, the latter sentence to take effefct at the expiration of 
the former. , • 

We also think that it is clear ‘^upon the evidence that Khan 
Salieb was present at the Second stage of the fight when Khowaz 
was killed, and was himself armed with a deadly weapon ; but 
that tl^ere is a reasonable doubt as^ to whether he was present at 
the first stage^ of the fight. That doubt is founded upon this, 
that the constable, Nubbee Buksh, <and the chowkidar, Sreenath 
Malee, the two witnesses on wh 5 m the Judge appears to have 
placed most reliance in the Court below, do not bring him upon 
the scene until the second stage of the fight. It is true that 
the other witnesses say that Khan Saheb was in the first fight; 
but of these witnesses some are so decidedly partisans that it 
would be quite unsafe to act upon their evidence upon a question 
of identification,* and as regards the rest of them who are 
chowkidars^ they are ryots of Dost Mahomed^ or Dwarkaftafh, 
and exhibit so much sympathy with Dost Mahomed*s faction that 
their evidence must be received with very considerable caution. 
Khan Saheb is a villager of Saitsbootta, and holding, him to be 
responsible for the culpable homicide only^, we sentence him to 
four y*ears,* rigorous imprisonment. 

The prisoner Abdul Rohoman Moonshee was one of the amlas 
of Khan Saheb, for whom this cutcherry was erected on Fakir- 
oollah*s ground. We think that there is sufficient evidence to 
show that he was present at both stages of^ the fight, and under 
circumstances which make him responsible, both for the grievous 
hurt and for the culpable homicide. Moreover, he was one of 
the two amlas of Khan Saheb*s who gave orders to the lathials 
concealed in Pakiroollah’s house, and directed their movements 
at the commencement at least. 

\ That being so, his offence is graver than that of the ja^hiali 
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who obeyed his orders. The sentence which we shall pass on 
him is, that for the grievous hurt he be rigorously imprisoned 
for four years, and for the culpable homicide for six years; the 
sentence to be cumulative, making an aggregate punishment of 
ten years^ rigorous imprisonment, p 

With regard to Fakiroollah Khan, who was owner of the 
bari wherfe the lathials were concealed, we think that we can- 
not accept the evidence which makes him present at any stage of 
the fight ; but there is sufficient evidence to show that he abetted 
the riot. It is clear that he harboured, in his premises, a consider- 
able number of lathials; that, in order to do this, he, two or three 
days before the riot, upon some pretext which turned out to be 
false, got rid of the constable Nubbee Buksh who had, up fo that 
time, been lodging in his bari. » 

It is abundantly clear that*the lathials on Khan Saheb^s side, 
or at all events a considerable number of them, were concealed 
in Fakiroollah^s bari when Nubbee Buksh • came there on the 
morning of the 17th January; that, when Nubbee Buksh wanted 
to enter tl;je bari in order to ascertain what lathials were 
there, and, if he was able to do so, to arrest them, Fakir- 
oollah came prominently forward, and defied him to enter- 
making a false statement that his family were within the place. 
Nubbee Buksh was baffled by the false statement, but almost 
immediately afterwards there issued from the » bari a body of 
lathials armed with spears and lathies. At the {ime when Nubbee 
Buksh demanded to enter the bari. Dost Mahomed and some of 
his party were alongside* of the constable, and Fakiroollah ^must 
have been aware, when he refused access to his bari; that the 
lathials of Khan Saheb were collected together for an unlawful 
purpose, anci were armed with deadly weapons ; also that Dost 
Mahomed was acting in a way to provoke the lathials of Khan 
Saheb to come forth, •and that a riot was imminent, unless the 
constable was allowed to interfere, and do the best to prevent 
it, 

Under these circumstances, we think that fakiroollah inten- 
tionally aided and abetted the riot which took place. 

We therefore convict him of the offence of abetting the riot, 
and sentence him to three years' rigorous imprisonment, and 
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also to a fine of Rs. 500, and, in default, to further rigorous 
iraprisonriient for nine months. 

The convictions and sentences passed by the Sessions Judge 
will be set aside, and the conviction and sentences which I have 
iaentioned above will take their place. 


Field, y. 

1 concur in the judgment which has jifst been delivered, 

I think that it is very clear that, on^the morning of the 17th, 
a considerable number of armed' lathials were collected in the 
village on the part of Klian Saheb, and a considerable number 
on the part of Dost Mahomed. 

What actually occurred was, this : The constable, having paid 
a visit to Dost Mahomed's bari, and having had reason to 
believe that a number of men were collected there, went over 
to Fakiroollah’s bari, and there found the same state of 
things. It appears that a number of Dost Mahomed’s people 
followed the constable, and took up a position on certain land 
belonging to one Dlianoo Sircar, south o(, and immediately 
adjoining, the homestead land of Fakiroollah, when the constable, 
having had a report written, and having sent it to the thannah 
by Bhogwan Chowkidar, came out of the cutcherry recently 
erected oirFakiroollah’s land south of this bari or homestead.^^Dbst 
Mahomed represented to him that a number of armed men were 
collected within 'the homestead of Fakiroollah, and urged him 
(the constable) to arrest them. When the constable hesitated 
to do so,' Dost Mahomed called his own men to assist him in 
carrying .out his expressed intention of doing so himself. It 
would appear either that a considerable number of Dost Mahom- 
ed’s men had remained behind at Dost Mahomed’s bari, or that 
Dost Mahomed miscalculated the strength of Fakiroollah’s party. 
Be this as it may, Fakiroollah’s pebple did not wait foi 
Dost Mahomed’s men to come • on Fakiroollah’s land, but they 
took the initiative, and crossed the boundary line into the land of 
Dhanoo Sircar, and[ there the riot commenced and first took place. 

Under these circumstances, I think it is impossible to say 
that Khan Saheb’s party were acting on the defensive merely, 
or, in Other words, were acting in the exercise of the right of 
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private defence of person or pft-operty. It is quite clear that 
both parties were armed, and both parties were pfepared to 
fight, and that a trivial incident was sufficient to bring them 
into conflict. I^ think it is presumable that, in entering upon 
that conflict, each party had for its object to fight for victory, 
and, in doing so, knowingly and deliberately took upon itself the 
risk of tlfe encounter. • 

In this state of facts, I agree that the 5th exception to section 
300 of the Penal Code Ms* applicable ; and I do not think it 
very material which party were, in the^ first instance, the actual 
aggressors, though ih\s should be considered in awarding the 
punishment. When a* man being one of an armed band, and, 
being himself armed with a deadly weapon (as there is evidence 
to show that Khowaz, who was on this occasion killed, was 
armed), takes part in a fight, and uses that deadly weapon against 
his opponents, I think it is reasonable to say that he was within 
the 4th clause of section 300, committing an act which he knew to 
be so imminently dangerous that it must in all probability cause 
death, or ^ch bodily injury as is likely to cause death; and 
I think further that he committed such act without any excuse 
for incurring the risk of causing death, or such injury as has 
just been mentioned. When he and his party are opposed by 
a number of persons similarly armed, and using their arms in 
a similar way, I think it is reasonable to say that such person, 
within the meaning of exception 5, takes the fisk of death with 
his own coiflsent.* 

As to the actual share which each of the appellants^ took 
in the Nutee^ I have nothing to add to what has already been 
said by my learned colleague. 

With reference to the enormous length of the record, I desire 
to add that, while a yast mass of irrelevant evidence, more 
especially concerned Vith the steps taken by the police after 
the occurrence in order to briil^ the accused to puniihment, 
has been recorded at very great length, the examination of the 
witnesses as to the actual facts of the occui'rence, and the part 
which each individual took in the affray, is extremely meagre 
and unsatisfactory. 

The Sessions Judge has, in his judgment in this case, made 
[Criminal.] C. L. R. 68. 
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reference to the evidence recorded in the counter-case, and it 
would appear that his mind was, to a certain extent, influenced 
by that evidence. This was erroneous, as there was no agreement 
of the parties that the evidence taken in one case should be 
used on the other. 

I concur in setting aside the sentences passed by the Ses- 


FtRLD, y, sions Judge, and io substituting, therefore, the sentences just 


pronounced. 


July pth. 

No. 948 of 
1880. 

Criminal Procedure Code {Act X, of 18^2)^ section Sessions caseP 

The term *' Sessions case ** in section 296 of the Code of Criminal Procedure 
refers to cases triable by a Court of Session only. Empress vs. Kanckan Singh, I, 
L. R., I All. (F. B.) 41:^, and Joy Kurn Singh vs, Man Paiuck, 21 W, R. 42, 
followed. 

Criminal reference submitted by the Sessions Judge 
of Burdwan on the 15th June 1880. The terms qf the reference 
were as follow : — 

The prisoners in this case were arrested on a Sharge of robbery 
under^section 392 of the Indian Penal Code, and the oflFence was 
inquired iflto by Mr. Sevestre, a Magistrate of the ist class, who 
on 27th April last, after full inquiry, discharged the prisoners on 
the charge of robbery, considering that there was no sufficient 
evidence against them. The only direct evidence against* the priso- 
ners was that of the carter, who identified thtm as the four robbers, 
and his'evidence was somewhat Weakened by that of the complain- 
ant, who said that all the four robbers had their heads covered 
up. The carteFs^ evidence was also weakened to some extent 
by the fact that it was nearly dark at the time of the robbery 
(about 4 A. M.), for the moon was just setting then. 

Tim Magistrate of the District, Mr. Wyer, sent for the 
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record of the case, and, by tl^e following order passed under 
section 396 of the Code of Criminal Procedure, directed the four 
prisoners to be committed for trial before this Court 

“ In this case I sent for the record, thinking that there might 
be sufficient grounds for committing the accused on a charge 
of robbery or dacoity. 

** The lacts of the case are most clearly seated in the judgment 
of the Deputy Magisttate, Mr. Sevestre, who has come to the 
conclusion that, though •there is evidence sufficient to convict 
three of the accused under section 202, yet there was not suffi- 
cient proof to warrant a commitment un^er section 392. 

“ On the first pofnt the evidence, I think, is sufficient ; but the 
prisoners have appealed, and the Sessions Judge will decide that 
matter. . 

On the second point I think that, if the accused had made no 
statement to the Assistant Magistrate, the Deputy Magistrate 
is perfectly right ; but, before discharging the accused, he should 
have taken into consideration those statements, and he would 
have beei^ justified in thinking there was a good primi-facie 
case against all the accused under section 392. Accordingly, I 
direct the Deputy Magistrate to commit the accused to take 
their trial under that section.” 

* Mr. Sevestre accordingly committed the prisoners’by an order 
dated ist June, which appears to be irregular. 

Accordingjto the ruling given in 21 Weekl/ Reporter, page 41 
(Criminal Rulings), it appears that the words Sessions cases ” 
in section 296 mean oases triable by the Court of Session only. 
In the present instant the charge is robbery, which 'is twable 
either by this Court, or by Mr. Sevestre. The order of the Magis- 
trate of the district dated 19th May, and the commitment-order 
of the Deputy Magistrate, Mr, Sevestre, dated xst June, conse- 
quently appear to be •irregular. I should add that the only pri- 
soner who was defended by a ’pleader raised this objection on 
1st June before the commftm^nt-order was passed. 

As 1 am in doubt whether I should qua^h the commitment 
under section 33 of the Code of Criminal Procedure, or refer the 
case for the orders of the High Court, I have taken the latter 
course. 
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1880 'j'hg explanation of the Magistrate was as follows ; — 

Empress * I have the honor to point out that the offence of rob- 

Tarachand hry does, I believe, come within the definition of * Se’ssions 
cases, ' given in section 4 of the Criminal Procedure Code. The 
Judgment. Deputy Magistrate did not * try ’ the case him'self, since no 
' charge was drawn up, and therefore the case is not a Magistrate's 
case as defined in the same section. Consequently I tfiink my 
order of commitment is valid, f 

The following order was passed by^ tljie High Court (i) ; — 

Totten- TOTTENHAM, 7. 

HAM, y, ' 

We are bound to follow the ruling quoted by the Sessions 
Judge, Joy Kurn Singh vs. Man Patuck^ 21 W. R., Cr., 41, as 
to the* meaning of the term Sessions cases in section 296, 
Code of Criminal Procedure. A Full Bench of the High Court 
of Allahabad has come to the sajne conclusion in the case of 
Empress vs. Kanchan Singhy f. L. R., i All, 413, and it has 
also been adopted by the Madras Court. 

That being so, we must hold that the Magistrate had no 
power to direct the commitment now in question. We accord- 
ingly direct that it be quashed. 


* (1) Tottenham and Field, JJ. 
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In the Matter of DEVI DUTT and others... Petitioners. 

Evidence in proceedings before Magistrate — Records of Offices subordinate to 

Magislrale— Record of former proceedings before anothet Magistrate. 

• 

A Magistrate trying a case is as much bound by strict rules of evidence as 
any Sessions Judge or Civil COurt* * 

Where proceedings, which hid already been taken against the accused 
before another Magistrate, had been quashed, and a new trial directed, the Magis- 
trate holding the second trial is* not justified in referring to the former record as a 
whole, but only to such portions of it as have been specially put in evi^lence 
before him. 


1880 

Augv 26 th% 


TT HIS was an application to set* aside certain convictions and 
sentences passed by the District Magistrate of Bhaugulpore. 

The circumstances of the case are fully set forth in the 
judgment of the High Court. 

Jackson and //. Belly for the Petitioners. 

Paul (Advocate-General); lor the Crown. • 

• • 

The judgment of the High Court (i) was as follows ; — 

This case, described by the Magistrate as in itsdf an “exceed- 
ingly simple one,*^ extends over more than 150 pages of 
evidence, followed !)y 23 pages of the Magistrate's decision. 

The facts are not disputed. On 12th April last, Budar Mull 
held a nautch in the public thoroughfare of Sujagunge at fihaugdl- 
pore, not far from his house. There was a large concourse of 
spectators, and the proceedings were interrupted by “stones’* 
thrown from* the top of some of the neighbouring houses. One 
of the dancers, Buldeo Marwari, was struck by a stone/' and 
hurt was caused to him. 

On the 14th April two complaints were made to the Joint- 
Magistrate, one by Buldeo and the other 6/ Devi Dutt, a 
resident of Monghyr. Buldeo’s complaint resulted in atrial before 


(1) Mum and Maclean, JJe 
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the Joint Magistrate, in whic^h Devi Dutt and ii others were 
convicted, on a summary trial on 3rd May, of an offence under 
section 143 of the Penal Code. They were sentenced to' different 
terms of imprisonment; and were bound over to keep the peace. 

^ t 

This Court declared the proceedings void on the 27th May. 
On the 14th June ^the District Magistrate commenced fresh 
proceedings. He^tried all the prisoners whom the Joint Magis- 
trate had tried, and convicted 12 wtfom the Joint-Magistrate 
h^d convicted before : five of those^ discharged by the Joint 
Magistrate were again discharged by the District Magistrate, 
and two, who were acquitted by the Joint Magistrate, were 
discharged by the District Magistrate. ' One man (Ram Nauth 
Sah^e) was acquitted on both trj^ls. 

In awarding^ sentence the District Magistrate remarked that 
the offence “ I now find them guilty of is legally a more serious 
offence than that of which the Joint Magistrate found them, 
guilty,” and he thereupon sentenced them to imprisonment, 
which amounts, in the case of Devi Dutt, to one-fourth^ in the case 
of Ram Nauth Misser and Bahtone, to one-half^ and,^ in the cases 
of the others, to iwo-thirds of the periods awarded by the Joint 
Magistrate. 

Counsel, therefore, pointed out that, in the case of Devi Dutt, 
the imposition of a lighter sentence for a more serious Offence 
had the effect of depriving him of an appeal to the Sessions 
Judge/* 

We are dealing with these cases under the first clause of 
section 297 of the Criminal Procedure Cpde ; and, unless we find 
thaPthe^e is aiiy material error in the Magistrate’s proceedings, 
we cannot interfere. 

Several matters were urged upon our attention by the Counsel 
for the petitioners, the most important being— 

1. Introduction of matters not legally evidence, e. a 
mortuary register, and the record of the trial before the Joint- 
Magistrate. 

2. Misappreciation of the value of the Joint Magistrate’s 
evidence. 

3. Presumption, unsupported by evidence, that Pjjldeo’s 
party, to which the petitioners are said to belong, threw stones. 
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4. Conclusions, based on the Magistrate's inspection of the 
place, opposed to uncontradicted testimony. ' • /« re 

The first of these is undoubtedly a very grave error, which 
has materially affected the trial of the case. The Magistrate's fudgmeni, 
decision shows that he holds views as to his duty, when acting 
judicially^ which, if generally adopted and acted upon, would have 
most illegal consequences, He describes hi^ duty under such 
circumstances as follows: “He must not rest content to receive 
only the evidence offered .by the complainant, and to judge 
thereon, but he must, on public grounds, seek to find out the 
guilty persons, and to bring their guilt home to them." And again 
he says: “I feel in no* way bound to consider only such evidence 
as the complainant produces an^ files according to law; hut I 
feel at full liberty to refer to, not only every pager 911 the former 
record, but also every paper and* record in his own office, or in 
any office subordinate to him which would in any manner throw 
any light on the subject." We do not concur in this view of 
the duty of a Magistrate who is trying a case judicially ; on the 
contrary a Magistrate trying a case is as much bound by strict 
rules of evidence as any Sessions Judge or Civil Court. The 
Counsel for the defence did no more than his' duty when he 
wanted the case conducted according to the strictest letter of 
the^lavv, as laid down for the conduct of the Sessions trials or 
civil cases, and we « were not surprised to hear the learned 
Advocate-Genera^, who appeared in support of 'the Magistrate's 
order, say that he was unable to support the very extraordinary 
views enunciated by the Jdagistrate. 

The Magistrate was not justified in referring to the former 
record as a whole. He was right to refer to particular deposi- 
tions ^such as those of Buldeo and Rash Behary) which were 
specially put in evidence. The mortuary register, to which 
reference is made, is in pd way proved; and the reference to it 
was illegal, and has materrally grejudiced the defence of the 
accused, Ram Nauth Misser. For it, and it alone, has induced 
the Magistrate to disbelieve the evidence as {o his absence from 
the scene of the occurrence. 

As to the second point the Joint Magistrate gave important 
evidence affecting the credibility of Buldeo. He proved that. 
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1880 on tlre'^iolEh' April, he examined Buldeo, the complainant, who 

In fe then stated that he only recognized Devi, ’’ although his com- 

De vi Pu tt, contained the names of 20 persons. Buldeo's evidence 

yudgment. before the Magistrate contains this passage: told Izabu- 

toollah (mookhtear) the names of the witnesses and accused; I 
told him Bissen Shas,tri, because four or five :ame with me to 
help, and they tojd me. I cannot say who suggested ^ach name. 
We did it between us in consultation.” When, therefore, the Joint 
Magistrate deposed that he particwla'ily • noticed that Buldeo 
would only swear to one Devi, far greater consideration was due 
to the argument for the accused based op his identification at 
the trial of ten persons. The same remark applies to the Joint 
Magistrate’s evidence respecting the constable Rash Behary’s 
evidence before him. 


We think it unnecessary to say anything upon the third point. 

As to the Magistrate’s visit to the scene of the occurrence, 
we think that such a visit, if it was necessary, should have been 
a part of the trial. Witnesses should have been placed in the 
position they occupied at the nautch, and the result embodied 
in evidence. When the Magistrate records as the only result of 
his visit that he said that the whole scene would go into an 
ordinary-sized drawing-room, he only records what he <.4n’ght 
have done without going to the spot at all by the use of a 
compass, ruler, and the map. The remainder of the judgment, 
which deals with the other evidence in the case, \l is unnecessary 
to set out here. 
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In the Matter of NISTARINI RAUR. 

• 

Act XIV. of *1868^ sectiom 2, //, and 21-^Registry undoi^ Act XIV. of 1868^ 
Retention of names upon-^Rules under section 21 of Act XIV. of ; 5 ( 5 ( 5 — 
Jurisdiclion of Presidency Meig\straies, 

Every woman registered under Act of 1868 has an absolute right to have 
her name removed from {he register if she is desirous of ceasing to carry on the 
business of a common prostitute. And any rule, which raises any obstacle to the 
exercise of that right, is not in accordance with section 21 of the Act, and therefore 
ultra vires. 

The Magistrate is competent, where a woman is prosecuted ’under section li 
of the Act, and pleads that she has ceas§d to be a common prostitute, and has 
taken steps under section 2 to obtain the removal of her name from the register , to 
determine whether or not her name has been lawfully retained upon the register ; 
and if not, whether or not she had, in fact, ceased to caVry on the business of a 
common prostitute when the proceedings were taken against her, 

K-EFERENCE under section 240 of Act IV. of 1877 submitted 
by the Officiating Presidency Magistrate. • 

^lis was a case in which a woman, named Nistarini Raur, 
registered as a common prostitute under Act XIV, of 1868, was 
brought before the Magistrate, under arrest, cxi a complaint by 
the Police that she had failed to present herself for medical 
examination under the^ provisions of the Act. The woman 
pleaded that she had long ceased to be a prostitute, ^nd *had, 
since February last, made various applications to have her name 
removed from the register, but no notice was taken of her 
applications, although several letters were written on the subject 
through her attorney, ^Mr. Leslie, to the present Commissioner 
of Police. 

The Magistrate, Mr. Gupta, found as a fact that the woman 
had ceased to be a prostitute within the meaning of the Act, 
and as the case involved important points of law, he referred the 
three following questions for the opinion of the High Court • 

I.*— Is Rule 27 of the rules passed by the Government of 
[Criminal.] C. l R. 69. 
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Bengal tfncler Act XIV. of i§68 valid in law; and is a woman 
registerc.d under that Act legally liable to arrest by a police 
officer, without a warr ant, for omitting to attend at the periodical 
medical examination? 

II. — Is Rule 13 of the said rules consistent with the Act: 
and can the Commissioner of Police in his discretion lawfully 
refuse to remove from the register the name of a WfOman who 
declares herself desirous of ceasing to practise as a common 
prostitute; and applies for such removal? 

III. — In either case is a registered woman, whose application 

to the Commissioner of Police for the removal of her name 
from the register has not met with success, precluded from 

pleading before the Magistrate, on a prosecution under section ii 
of the Act, that she is not, or has ceased to be, a common 
prostitute; and is the Magistrate competent to inquire into 

such a plea ? 

Allan and R, N. Mitter, for Nistarini Raur, contended that the 
Police were not authorized by law to arrest registered women 
who failed to attend at the medical examination. Rule 27 of 
the Government Rules, purporting to have been' made under 
section n of Act XIV, of 1868, was ultra for the section 
merely empowered the Local Government to make rules respect- 
ing the tlmds and p/acds of the examination under the Aotj^-and 
generally respecting the a? rangements for the conduct of the 
examination, and lor recording the results thereof; but the 

words of the section did not cover the rule in que tion. 

The only case in which the Act gave a police officer power 
to arreist was in respect of a woman who had received notice 
under section 14 of Act XIV. of 1868. 

No woman’s name could be retained on the register against 
her will. The Commissioner of Police had no discretion in 
the matter. Upon application being made in the mode appointed 
by the rule, under the powers, conferred by section 21, it was 
his duty to remove the name from the register. 

Rule 13, which prescribes the procedure, and provides that 
applications by women to have their names removed from the 
register should be made in writing to the Commissioner of 
PolicCi who, if satisfied on inquiry ^^that the applitaht has 
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really ceased to practise as a prostitute, may cause her name 
to be removed from the register, was ultra vires, Tlje will of 
the applicant decided the matter, and the Rule was bad, inasmuch 
as it gave the Commissioner power to retain a woman's name on 
the register against her will. 

The case oi In Lukhimani Ra*^^ 3 B L. R., A. Cr., 70, was an 
authority .in point, and decided that no woman's name can be 
placed and retained o» the register against her will ; that, if 
a woman, after the rernov^l ^of her name from the register, still 
continues to carry on the business of a common prostitute, she 
subjects herself to a prosecution of each offence under section 
1 1 of the Act. 

With regard to the third question proposed by the Magistrate, 
he had jurisdiction to entertain the plea raised by the defendant 
in this case, and it was his di^ty to enquire into and determine 
the legality of the retention of the defendant's name on the 
register against her will. The matter came judicially before him, 
and he had no option. 

The Court, having taken time to consider, delivered the lollow- 
ing judgment : — 

Tottenham, j (Maclean, J., concurring) 

This is a reference made by one of the Presid<jncy Magistrates 
of €«lcutta under section 240 of Act IV. of 1877, submitting, 
for the opinion of the Court, three questions of law arising out 
of a prosecution Xinder Act XIV. of 1868, section n.* 

The first^ que*stion raises a point which does not affect the cas^ 
before the Magistrate, who has to decide whether the person 
charged before him has committed the offence imputed. • We 
think it unnecessary to express any opinion on this point. 

We think that, as every woman, registered under the Act, 
has an absolute right to have her name removed from "the 
book*' if she is desirous of ceasing to carry on the business of 
a common prostitute. Any rule which raises any obstacle to the 
exercise of that right is not in accordance with section 21 of 
the Act. Part of the 13th rule, referred to by the Magistrate, 
commencing "may postpone," and ending "satisfied," appears 
to be ultra vires. We answer the second question in the 
negative^ 
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The third question refers to the Magistrate’s competency to 
entertain, a woman’s plea that she is no longer lawfully retained 
on the register, and is therefore not liable to be punished for 
breach of the rules applicable to registered women. In our 
opinion a woman, prosecuted for an offence under section ii, is 
not precluded from pleading that she has ceased to carry on the 
business of a common prostitute, and that she has takemthe steps 
prescribed by section 2 and the rules- framed in accordance 

therewith to obtain the removal of her, name from the register; 
and that, if it is still retained there^ it is retained contrary to law. 
This opinion is, we think, supported by the authority of this 
Court in the case of In re Lukhimani kar^ 3 B. L. R, A. 

Cr., 70, to which the Magistrate refers. It was there held 

^ r 

that the Magistrate was bound to enquire into the plea that 
the woman before him had not been lawfully registered, 
because she had not consented to it ; and, on the same 

principle, we think that, in the present case, it is the Magistrate’s 
duty to determine whether or not the woman has been lawfully 
retained upon the register; and, if not, whether she had, in 
fact, ceased to carry on the business of a common prostitute or 
not when the proceedings were taken against her. 
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In thk Matter of RADHA NATH") 
CHOWDHRY AND ANOTHER. . . . J 


. Petitioner. 


Indian Penal Code (Act )iLV, of i860 sections 1^4^ 155, is^^Ccnviction 
and sentence^Non-resident partner* 


To constitute an offence under saction 157 of the Indian Penal Code, it must 
be proved that the accused has hired or engaged, ot employed, other persons for the 
purpose of an unlawful assembly, and it is not sufficient to show that some of the 
accused’s servants have been taken from a district where men have a well-known 
character aslattials, and had been in his tervice some time before the riot was perpe- 
trated. , 

A non-resident partner or sharer, •who has taken no active part in the manage- 
ment of the estate, cannot, like a resident sharer, be convicted under sections 154, 
I 55 i of the Indian Penal Code. 


1880 

Sept, gth. 

No. 203 of 
1880. 


]M[oTION to set aside convictions and sentences passed under 
sections 154, 155, and 157 of the Indian Penal Code. 

Baboo /ssur Chunder Chucks rhutty^ for Petitioner. 

• 4 'he facts of the case sufficiently appear from the judgment of 
the High Court (1), which was as follows: — 

Radha Nath Chowdhry has been convicted under sections 154, 
155, and 157, l)ut sentence has been passed under the last 
section only. 

We think that the conviction and sentence under section*i^7 is 
bad. The only evidence against him is that he has, in his employ, 
some men of the Furreedpore district. Now we gather from the 
judgment that the petitioner's jummanav is comes from that 
district, and that the Magistrate thinks (and my experience en- 
dorses the opinion) that the men of that district have a well- 
known character as lattials. But we think that the offence 
designated in section 157 is not made out b^ showing that the 
accused employs Furreedpore men, in preference to local men, 
as servants. To support a conviction under that section it must 


(0 Mima and Maclban, JJ* 
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1880 be shown that, for the purposes of an unlawful assembly, the 

l^e accused has hired or engaged, or employed, other persons. All 

CHowDmT™ case is, that some of the petitioner's servants 

— " are Furreedpore men, ‘and that they had been in his service 

some time before a riot took place. We* think the con- 
viction under section 157 cannot be supported, and must be set 
aside. 


With reference to the conviction under sections 154 and 155, 
we do not find any reason in the .Magistrate’s summary upon 
which we should be justified in passing sentence. There is no 
evidence to which we can refer, and we can therefore only say that 
we do not think that the conviction can be supported. 

As regards Durga Kant Mo?.oomdar, in our opinion, he does 
not come under the sections. We are disposed to think that a 
non-resident partner or co-sharer "cannot be convicted in addi- 
tion to the resident sharer under sections 154 and 155. If the 
resident sharer brings himself under these sections, it is right 
that he should pay the fine which would be a fine on the sharers; 
but to impose a fine on an absent sharer in addition, who “has 
taken no active part in the management of the estate," seems to 
us to be unduly stretching the law. Where there is no resident 
sharer, but only* an agent or manager, of course the absentee 
owner might be held liable under some circumstances. 

We accordingly direct that the covictions and sentences be 
set aside. • 
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In the Matter of NOBO KISHORE 
CHUgKERBUTrY 


Petitioner, 


Criminal Procedure Code (Act X. of section $^o^Ordei under section 550 
of Act X, of i8'^2t to whofh addressed^Penal Code {Act XLV, of 1860)^ 
section t88^ Conviction under-^Prftctice. 


In the absence of evrdepce that an order under section 530 of the Criminal 
Procedure Code was in fact directed to the accused, he cannot legally be convicted 
under section 188 of the Indian Penal Cdde for disobeying such order. 

Whether an order under section 530 can be •direcled to others than 
the unsuccessful party to the proceedings under the section ; or whether such an 
order could properly be directed to the public at Urge. 


This was an application, under section 296 of the Criminal 
Procedure QDde, to set aside a conviction and sentence passed by 
the Deputy Magistrate of Manickgunge under section 18S of 
the Indian Penal Code. 

•^aboo Doorga Mohun Dass^ for the Petitioner. 

In this case' the facts sufficiently appear fr^xn the judgment 
of the High Couft (i), which was as follows : — 

riie petitioner in this case was convicted by the Deputy Magis- 
trate of Manickgunge on the 19th May 1880 under sectio*h i88 
of the Indian Penal Cod^, and sentenced to rigorous imprison- 
ment for three months. 

ft appears that there was a proceeding under section 530 of 
the Criminal Procedure .Code between Kumar Rajendro Narain 
Roy and others (the applicant’s masters) ist party, on the one 
hand, and Krishna Chunder Roy, *2nd party, on the other hand. 
On the igth February 1877, an award was made in favour of the 
2nd party. The present prosecution proceeds 'upon the ground 
that the petitioner has disobeyed this order by forcibly causing 

(i) Mimsand Maclkan, JJ, 


1880 

S^pt. 14th, 

No. 136 of 
1880. 
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1880 a portion of the land covered* by the award to be ploughed. 
Inn After this alleged forcible ploughing, a criminal proceeding was 

Kwhmb commenced with a view to take recognizances for the preserva- 

Chucker* tion of the peace. To this proceeding the petitioner was no 
buttv. ' 

— party. In the course of this proceeding, with the consent of 

Ju dgme nt parties thereto, an, Ameen was deputed to inquire and report 
whether any portion of the land covered by the section 530 
award has been ploughed or not. Th6' report of the Ameen 
was that a portion of the land covered by the award in question 
had been actually ploughed. “ 

Thereupon a summons was issued against the petitioner under 
section 188 of the Indian Penal Code. His defence mainly 
was: (i) that he could not be punished under section 188, as the 
order under section 530 was not directed to him, but his 
employers; and (2) that the land' ploughed was distiict from 
the land dealt with in the section 530 award. 

The Deputy Magistrate found that a portion of the land 
covered by the award had been caused to be ploughed by the 
accused, who admitted that he was present when the final order 
under section 530 was passed. The Sessions Judge in appeal 
concurred in this finding. 

We think this finding is not sufficient to support a conviction 
under section 188, because there is no evidence to show* that 
the order under section 530 was in fact directed to the petitioner 
to refrain from disturbing the possession of the successful party 
in that proceeding. A question has been raised before us that 
the order under section 530 can only be directed to the unsuccess- 
ful parties in the proceeding. Without expressing any opinion 
upon this point, and assuming that it could be properly directed 
to the public at large forbidding all disturbance of the possession 
of the successful party on behalf of any of the unsuccessful 
parties to the proceedings, no conviction can be sustained unless 
it be shown that, in point of facU^ such an order was really issued 
in the section 530 proceeding. We have searched the record, 
and we do not find that any evidence has been given of an order 
in these terms having been issued in this case. 

The conviction of the petitioner is, therefore, illegal, and it is 
accordingly set aside. 
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In the Matter of KAZI CHUNDRA 
MOZOOMDAR . . , 


... Petitioner; 


, AND 

JUGGUT CHUNDRA MOZOOMDAR ... Opposite Party. 

Criminal Procedure Code (Act X, of iSp)^ section 468^Penal Code (Act XLV, of 
i86o)t sections igi and 'tgj— Jurisdiction of Couri’-^Sanction to prosecute’^ 
Oaths voluntarily taken, ^ 


1880 

June joM. 
No. 1046 of 

. 1879. 


A mortgagee presented a petition in the District Court of R.,ninder Regulation 
XVII. of 1806, for foreclosure of a moTigage of certain land, which, at the time of 
the execution of the mortgage, was situate in the district of R., but which had since 
been transferred to the district of Pubna. In reply it was alleged that the mortgage 
had been paid off, and a receipt by the petitioner was put in. The matter was, 
however, compromised, no evidence having been given on either side, It appeared 
that the petition for foreclosure was verified by the affirmation of the petitioner, al- 
though it was not necessary that it should have been so verified, and the mortgagors 
applied to the District Court of Pubna, within the jurisdiction of which the land now 
was, for leave, under section 468 of the Criminal Procedure Code, to prosecute the 
mortgagee under section 193 of the Indian Penal Code for giving false evidence 
in regard to the receipt, and such leave was granted. 

Held that the sanction given by the Judge of Pubna wa* illegal on the ground 
that the District Court at Pubna had no jurisdiction . 

That, although a superior Court has no right to question the sanc- 
tion under section 468 of the Criminal Procedure Code given by the Courf which 
heard the evidence, yet, where the sanction is given by the Court before any evidence 
in the case has been taken, and without materials before it upon which it could pro- 
perly (^ercise a discretion, such a sanction can be set aside. 

Barkuttdlah Khan vs. Rennie^ I. L. R., I All. (F, B.) 17 ; Ram Pershad Ha* 
taree vs. Soomuthra Dabee^ $ R., Misc. (F. B.}, 2!. 

i2u^r^4^Whether a statement on oat(» voluntarily taken in a proceeding where 
an oath is not necessary comes within section 191 of the Penal Code, 


Motion to set aside an order of the District Judge of Pubna, 
sanctioning criminal proceedings against the petitioner under 
section 468 of the Criminal Procedure Code. 

[Criminal.] C. L. R. 70. 
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In re 
Kazi 

Chundra 

Mozoomdar 

JUGGUT 

Chundra 

Mozoomdar 

Judgment. 

Garth, C.J, 


M, Ghose^ for the Petitioner.- 

The facts sufficiently appear from the judgments of the High 
Court (1), which were as* follow : — 

Garth, C. J. 

This is an application to set aside an order of the District 
Judge of Pubna, vdiich sanctions certain criminal proceedings 
under the following circumstances : — 

On the 17th of July 1868, a mortgage-deed was executed by 
Juggut Chundra Mozoomdar in favour of Kazi Chundra Mozoom- 
dar, to secure a sum of money and interest. 

On the 28th of October 1878, a petition was presented by Kazi 
Chundra, the mortgagee, in the District Court of Rajshahye, 
tor the foreclosure of the above mortgage. 

This petition was filed under the' provisions of Regulation XVII. 
of 1806, and was veritied (notwithstanding that such verification 
was not made necessary by the Regulation) in the usual way by 
the petitioner. 

At the time when that petition was hied, the land, which was 
the subject of the mortgage, was situate within the jurisdiction 
of the Rajshahye Court ; but, since then, the Rajshahye District has 
been divided, and* the mortgaged property has since formed part 
of the District of Pubna. 


On the I5lh of December 187 Juggut Chundra Mozoomdar 
and others presented a counter-petition to the District Judge of 
Rajshahye, in which they stated that the mortgage money had 
been paid in full to the mortgagee, and prayed that the mort- 
gaged* prpperty might be declared free from the mortgage- 
charge. 


In support of this petition, a registered receipt was filed by the 
petitioners, which certainly appea eel to show, upon the .face of It, 
that the mortgage-money had been paid' ip the year 1869 to the 
mortgagee : but the mortgagee's ^contention was, and still is, that 
the receipt was, in fact, never given to the mortgagor, and that he, 
the mortgagee, regi^stered it himself ; that the mortgage^money 
though intended and agreed to be paid by the mortgagor, was 
never paid in point of fact; and that the mortgage-deed itself 


(i) Garth, C J ., and Macnkal, J . 
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remained as indeed appears to be admitted by both parties) in 

the hands of the mortgagee. ' " 

On the 24th of February 1880, Kazi Chundra Mozoomdar, chunoka 

the mortgagee, presented another petition in the suit, in which Mozoomdar 

he stated that matters had been amicably settled between him- Juggut 

^ Chundra 

self and Sonamoney Dassee, who had pur^^hased the mortgaged Mozoomdar, 
property* from the mortgagor ; that the mertgage-money had 
been satisfied: and asking that the petition in the foreclosure- q 
suit of 1 8; 8 should be* struck off the lil^. A decree by consent . 
was accordingly drawn up and filed in the suit to that effect. 

The mortgaged property having thus been transferred as al- 
ready mentioned to the’ Pubna District, an application was made 
in July of the present year to .the District Judge of Pubna on 
behalf of Juggut Chundra Mozoomdar, the moj-tgagor, for leave 
to prosecute Kazi Chundra Mozoomdar, the mortgagee, under 
section 193 of the Indian Penal Code; and the District Judge 
of Pubna, after reviewing the proceedings which had taken place 
in the Rajshahyc Court, and, having regard especially to the 
registered receipt which had been filed by the mortgagor, gave his 
sanction to the criminal proceedings against the mortgagee. 

The mortgagee then applied to a Division Bench of this 
Court to set aside the District Judge's order upon the 
grWfid that it was illegal ; and the Division Bench, having 
ordered the proceedings to be sent for, the ijiatter has now 
been argued before us by Mr. Ghose on the*part of the mort- 
gagee, the* mortgagor not having appeared to support the 
Judge's order. 

The first ground, upon which it is contended that the orde,r is 
bad, is, that the Judge of the Pubna Court had no jurisdiction to 

makejt, 

Upon. this ground alone it appears to me that the order is clear- 
ly illegal, The offence, of which Kazi is said to have been guilty 
is that of giving false evidence in a judicial proceeding under sec- 
tion 193 of the Penal Code, and he is said to have given this false 
evidence in the fourth paragraph of the petitwji which he filed in 
the District Court of Rajshahye in 1878. 

If this was an offence at all, it seems clear to me that the Court 
before which it was committed was the District Court of Raj- 



333 


HIGH COUKI 


[VOL. VII. 


1880 

In re 
Kaz\ 

CUUNbftA 

Mozoomdar 

*, 

JOGGUT 
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yudgment. 

Garth, C . J . 


ahahye, and that consequently .the only Court which could give 
sanction to any criminal proceeding under section 468 of the 
Criminal Procedure Code was either the Judge of the District 
Court of Rajshahye or some Court to which the Rajshahye Court 
was subordinate. 

The offence was certainly not committed before or against the 
District Court of Pubna, which was not in existence at the time 
when the alleged offence was committed. * 

The District Judge of Pubna appears to be under the impres- 
sion that, because the land which was the subject of the mort- 
gage had since been transferred to the jurisdiction of Pubna, the 
offence with which Kazi is charged must also be considered 


as haying been committed before the District Court of Pubna. 


But this is clearly a mistake. The question is not within what 
jurisdiction the mortgaged property is now situate, but before 
what Court the offence was committed ; and there is no doubt 
that the offence (if any) was committed before the District Court 
of Rajshahye. 

I think, therefore, that, upon this ground alone, the sanction 
given by the Judge of Pubna is illegal. 

But it was further contended by Mr, Chose that, even assum- 
ing the Judge to have had jurisdiction, he had no evidence or 
materials before him which would legally justify his makiif^*"che 
order. 


It is not necessary for our present purpose to decide this fur- 
ther question, but, as it is possible that another,, application of a 
similar nature may be made to the Rajshahye Court, I think it 
right,* as, the question has been raised, to express my views 
upon it 

In the case of Barkutullah Khan vs. Rennie^ L L R., i All. 17. 

c 

it was held by a Full Bench at Allahabad that, when the Court in 
which the evidence in a case has been givtfn has, under section 46, 
of the Criminal Procedure Code^, sanctioned criminal proceedings 
no superior Court has any right to question the propriety of that 
sanction. 

* • 

And, in the case of Ram Pershad Hazaree vs. Soomuihra Dahet^ 
5 W. R., Misc, Rulings, 24, it was held by a Full Bench of this 
Court that, where, in the course of a suit, a Civil. Court coqadits a 
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party for trial, or sanctions criminal proceedings against him, on 
a charge of perjury or forgery, the High Court cannot, as. a Court 
of Revision, reverse such sanction or order upon the ground that 
it was not warranted by the facts. 

There are also other cases to the same effect, but I do not un- 
derstand any of these cases to go so far as to decide that, when a 
Court before which a case is pending sanctions criminal proceed- 
ings against one of the parties to that suit, before any evidence in 
the case has been given^ and^without any materials before upon 
which it could properly a discretion^ the sanction cannot 

be set aside. • 

It seems tq me that the reason of the rule laid down in section 
468 consists in this: That suitors in a Court of Justice ought to 
be allowed the fullest liberty of speech and action in support of 
their respective contentions ; ajid, so long as th^y use that liberty 
in good faith and honesty, they ought not to be subjected to ma- 
licious prosecutions. 

The Court which has the best means of • forming an opinion 
upon the of the parties and the truthfulness of the wit- 

nesses is the* Judge who hears the evidence; and therefore upon 
that Court, or upon some superior Court which has the power of 
looking into the proceedings, the law imposes the duty of sanc- 
tionMig or refusing to sanction criminal proceedings against the 
parties or their witnesses. 

But, if a case is settled without any evidence Ijelng gone into, it 
seems to me^that* the Court in which the suit was brought has no 
opportunity of judging of the bona fides of the claim or defence; 
and if it has any power at all under such circumstances, which I 
very much doubt, to give its sanction to criminal proceedings 
against either party, I think it would be guilty of a great impro- 
priety and indiscretion in so doing. 

In this particular casie no evidence was gone into. The pro- 
ceedings taken by the mortgagee. in 1878 were instituted under 
Regulation XVII. of 1806, which does not make it necessary that 
his petition should even be verified in the ordinary way. The 
suit was subsequently compromised by consent' each party pay- 
ing his own costs ; and it seems to me that, as no evidence was 
given on either side, it was quite impossible for the Judge to form) 
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anything like a correct judgment as to whether the mortgage- 
money h^d or had not been paid when the proceedings were in- 
stituted in 1878. 

Then there was another point taken by Mf. Ghose, which, I 
think upon consideration, is entitled to some weight. 

The petition presented by the mortgagee in 1878 did not 
require (as we have already seen) to be verified upon oath or 
Garth, C.y. affirmation. The petitioner was, therefore, no^ bound so to verify 
^ although, in point of fact, he did $>0,* and Mr, Ghose’s conten- 
tion is, that, unless the petitioner was legally bound to verify the 
petition, his verifying it gratuitously would not render him liable 
to conviction for giving false evidence, or making a false claim 
{see sections 191 and 193 of the Indian Penal Code). 


In re 
Kazi 
Chundra 
Mozoomdar 

V. 

JUGGUT 

Chundra 

Mozoomdar. 

Judgment. 


An oath voluntarily taken in a proceeding where an oath is not 
necessary would not, by the English law, support an indictment 
for perjury, and I should doubt whether, under the Penal Code, a 
statement upon oath, where the oath is not necessary, would come 
within the provisions of section 191. But it is not necessary for 
our present purpose to decide that question. 


The order of the District Judge which sanctions the criminal 
proceedings, will be set aside on the first ground. 

Maclean, J. MacLEAN/^. 

I concur in setting aside the proceedings on the ground 
that the Court ol the Judge of Pubna and Bogra was not the 
Court before or against which the alleged offence was com- 
mitted, 
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In the Matter of .CHANDRA KANT DE 
SIRCAR . . . . : 


Petitioner. 


Penal Code (Act XLV, of i86o)^ section iSS^Ordee in civil suit— Injunction, 
Disobedience to—Civjl Court, Disobedience to. 


Section l88 of Act XLV. of i860 applies to orders m^de by public fiinciionarirs 
for public purposes, but not to an order made in a civil suit between p irty and 
party. 

f^EFERENCE submitted for the opinion of the High Court 
under the following circumstances : — 

Two zemindars occupied lands on the borders of an old tank 
to which tank the Sessions Judge had found that both parties had 
right to joint a»d undivided possession. On the 21st August 
1879, in adfudic^ting in a suit between these two parties ap- 
pealed from the Court ®f the Sub-Judge, the Sessions Judge?, in 
passing the decree, wrote therein as follows : “ I furtlier atid 
to the decree of the lower Court an injunction directing defend- 
ant (Gunga Kant Lahory, appellant) to refrain from excluding 
plaintiff (Tarini Kant Lahory) from any portion of the Gunga 
Sagor'^ (this Gunga Sagor being an old tank, the subject of the 
litigation) ^‘itself as joint sharer, •and both parties from taking or 
giving to any other person exclusive possession of any portion 
thereof without the consent of the other." 


Nov. gth. 

No. 268 of 
1880. 


On the same day, in another appeal in which Tarini Kant 
Lahory was appellant, the Judge gave him a decree, except for a 
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1880 ygj.y small portion of his claim, which was for certain plots of 
In re land adjdfining this tank. In that appellate decree an injunction 
Kant^Oe included which directed the defendant (Gunga Kant Lahory) 
SiRCAE. to refrain from excluding plaintiff as joint sharer, and both parties 
judgment, from taking or giving to any other person exclusive possession 
of either or any portion of the plots of land without the consent 
of the other. e 

Some time after this, the plaintiff appeared before the Judge, 
and applied for permission to prosecute Gunga Kant Lahory under 
section x88 of the Indian Penal Code for having disobeyed the in- 
junction, alleging that the latter had, along with a consi- 
derable gathering of men, gone on to the land appertaining to 
the tank and included in the decree, and had erected a hut there. 

This sanction was given by the Judge. The Magistrate, con- 
sidering that section 188 of the Indian Penal Code did not 
apply to orders made in a civil suit, dealt with the case summari- 
ly under section 237 of the Civil Procedure Code, and acquitted 
the prisoner under section 211. The Sessions Judge considered 
that the acquittal was improper, and referred the matter to the 
High Court in order that it might be set aside. 

The grounds on which the Judge suggested that the order was 
improper were the following : — 

First^^hdX the Magistrate was wrong in holding that sectionf i88 
of the Indian Penal Code did not apply to disobedience of an 
order promulgated by a Civil Court. 

Secondly^ i\\2X the Magistrate was wrong ir holding that the 
order in question was not adequately pron^ulgated. 

c 

• The judgment of the High Court (i) was as follows 

In our opinion section 188 applies to orders made by public 
functionaries for public purposes, and not to an order, made in a 
civil suit between party and party ; so 'we think the Magistrate 
was right in refusing to act undej the section. 

If the defendant in the suit has disobeyed the injunction, the 
Judge ought, on the application of the plaintiffs, to have sent 
him to jail for disobeying the Court's order. That was the pro- 
per remedy. 


(i) Garth, C. y., and Maclbah, y. 
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In the Matter of UMA CHURN SANTRA 
. and 

BENI MADHUB ROY. ’ 


1880 

Stpt. 22nd. 


Criminal Procedure Code (Act k, 6f 18^2), sections 5J0 and $s3^Breach of the . 
peace^ Probability of-^Enquiry* 

There being no present danger of a breach of the peace, the fact, that such a 
breach is likely to take place at a future time, will not justify a Magistrate in making 
an order under section 530 of the Criminil Procedure Code. 

The duly of making an inquiry under section 533 of the Criminal Procedure 
Code should be deputed to a Magistrate, not a canungoe. 


Reference under section 296 of the Criminal Procedure 
Code under the following circumstances : — 

One of |wo parties, disputing the possession of certain lands 
at Kuran in the Ghatal Sub-division of the District of Midinpore, 
lodged a petition before the Deputy Magistrate, who, having 
found (in January 1880) that there was a likelihTood of a breach, 
bound down the parties in their recognisances to’ keep the 
peace for one year. In February i88o, the same party applied 
for an order ^nder section 530, whereupon the Deputy Magis- 
trate deputed a canungoe to investigate the matter, who reported 
that the first party ^as in actual possession of the disputed 
lands; that no present apprehension of a breach of the peace 
existed ; but that, in the absence of an order under section 530, 
a breach of the peace was likely to occur at a time when the cultiva- 
tion of the. disputed lands would be proceeded with. 

On this, the Dep,uly Magistrate took proceedings under 
section 530, and finally directed thj first party to retain possession. 

The case was referred to the High Court by the Sessions Judge 
on the ground that the proceedings did not comply with section 
530, nor disclose legal ground for instituting the proceedings. 

Baboo Bama Churn Banerjee, for the Petitioner, 

[Criminal.] C. L R. 71. 
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The following judgment was delivered by the High Court (i) : — 

We think that the District Judge has taken a very proper 
view of this case. We have referred to the report, which was 
made by the canungoe, and upon the strength of which the 
Deputy Magistrate appears to have made his order ; and it 
certainly does distii^ctly appear from that report that there 
was no present ganger of a breach of the peace, ' although 
it suggests that probably at the time of cultivation, which would 
be some three or four months afterwards, .there might be danger 
of that kind. “ 

c 

It is clear that, if there was no likelihood of a breach of tlie 
peace at the time when the order was made, the probability 
of a breach of the peace some thnee or four months later did not 
justify the DeputycMagistrate in making the order. 

rt 

We think it right also to notice that the Deputy Magistrate 
appears to have directed a canungoe to institute the inquiry; 
and that the report upon which he acted was made by the 
canungoe. Now, if this was an inquiry under section 533 of 
the Criminal Procedure Code, he clearly ought to have 
deputed the duty of making it to a Magistrate^ and not to a 
canungoe. 

Upon .the first ground, however, we think it clear tha^ rthe 
proceedings must be set aside, as the Magistrate had no legal 
ground for making the order. 

(i) GartHj C. J., and Maclean, J. * 
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’ [CRIMINAL JURISDICTION.] 

In the Maiteb of MUSSAMUT CHAMIA . . , Appellant. 

Penal Code (Act XLV, of section 4g4f Conviction under ’*Evidence^ 

Custom^^Marria^e, Offences relying to, 

0 

A conviction under secfion 494 of Indian Penal Code for marrying again 
during the lifetime of a husband pr wife cannot be upheld where there is evidence 
to show that such marriages are not ^unusual among persons of the same caste as 
the accused, and it is not proved that such marriages are void. 

j^PPEAL from a conviction and sentence passed by the Officiat- 
ing Sessions Judge of Monghyr under section 494 of the Indian 
Penal Code. , * 

In this case the accused was charged with having married one 
Etwari during the lifetime of a former husband. 

She admitted having married him, but, in defence, alleged that, 
in the caste to which she belonged (the Mehter caste) and other 
low castes, Tt was customary for women to leave their husbands at 
any time, and marry other men, and that she had, in this case, left 
her former husband before the second marriage, because he failed 
to^ifovide her properly. In support of this allegation .several wit- 
nesses were called. One of these witnesses spoke to the fact of 
his own wife having, during his absence in Q^feutta, been hard 
pressed for^money to support herself, and marrying another man, 
and of his having himself thereupon married another woman. 
Counter-evidence was given by the prosecution. 

Upon the whole evidence, the Officiating Sessions Judge s*aid : 

All that can be held as proved is, that, if her first husband lets 
her go, a woman can marry another man, and the caste-people 
regard the marriage as walid, and also that cases occur in which, 
especially when neglected, a woman marries another man, and 
meets with no interference from her first husband. 

He was of opinion, however, that her first husband had not let 
her go, nor had she been ill-treated, and fouftd her guilty under 
section 494 of the Indian Penal Code, and sentenced her to six 
months’ rigorous imprisonment, 


1880 

Nov, 23rd. 

No. 684 of 
1880. 
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The prisoner appealed to the High Court. 

The judgment of the High Court (i) was as follows 

The appellant in this case has been convicted under section 494 
of the Indian Penal Code. In order to sustain a ponviction under 
this section it must be proved — 


(i) that the accused had a husband living ; 

(3) that the accused married again during the life of such 
husband ; and 

(3) that such second marriage* is void by reason of its taking 
place during the life of such husband. 

As to the first two points there is no doubt. The accused had 
a husband living, and she married^gain during his lifetime. 


As to the-third point, we are of opinion that it has not been 
proved that the second marriage is Void by reason of its taking 
place during the lifetime of the first husband. On the contrary, there 
is evidence that such marriages are not uncommon amongst per- 
sons of the caste to which the appellant belongs, and actual in- 
stances have been given of such marriages having occuRred. 


We set aside the conviction, and direct the release of the 
appellant. 


(i) Garth, C . y., and Field, J , 
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[CRIMINAL APPELLATE JURISDICTION.] 

In the Matter of JUGGUN LALL Appellant. 

Evidence Avi (/. of 18^2)^ section ^^-^Official Public pook^ Evidence of entry 
in Official Public Book^^ntry in Official Public Book^ Evidence of non- 
existence of-^Indian Penal Code (Act XLV, of i86o)^ sections ig2 and 466^ 
Fabrication of false eviience-^Por^ry, 

Section 35 of the Evidence Act, which provides*** that any entry in an official 
public book, which is duly* made by a public servant in the execution of his 
duty, is of itself a relevant fact,” does not make the public book evidence to 
show that a particular entry has not been^nade in it. 

Section 466 of the Indian Penal Code is not intended to ^pply to cases where 
a public officer, or a person acting for a public officer, whose duty it is to make 
entries in a public book, knowingly makes a false entry, but to cases where a 
certificate or other document is forged by some unauthorized person with a view 
to make it appear that it was duly Issued by a public officer. 

The accused, in order to save an estate from forfeiture, made a false entry of 
rent received in a public book kept by him for the purpose of informing the Col- 
lector as to the rents which had been paid into the Collectorate, and asi to what 
estates the rents were in arrear, so that he might take steps ^o enforce payment, 
andjjas convicted by the Sessions Judge of an offence under section 465 of the 
Indian Penal Code. 

Heldf on appeal, that the accused ought proptrly to have been convicted under 
section 192 of the Cede; the provisions of that section not being confined to f^lse 
evidence to be «sed in judicial proceedings. 

Appeal from a conviction and sentence under sectidn 461* of 
the Indian Penal Code, passed by the Ofheiating Sessions Judge 
of Sarun, dated 8th September 1880. 

The facts were as foJlow 

The appellant, Juggun Lall, was a taidnavis employed by 
Girwardhari, a toujnavis, in the Sarun Collectorate, and this case 
is another remarkable instance of the consequences likely to fol- 
low from neglecting to enforce the Governm*ent orders which 
prohibit unauthorized persons from being used in public affairs 
to do the work for which Government servants are paid sufli- 
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cient salaries. Juggun Lall received from Girwardhari a 

salary of^four rupees a month. It seemed impossible to suppose 

that, without other unauthorized means of adding to this 
inadequate salary, there*would have been a sufficient inducement 
for Juggun Lall to continue, for a considerdble number of 
years, in the employment of a toujnavis of the Sarun Collec- 

torate. ‘ 

t 

The present charge is, that, in the Account-book kept in the 
Collectorate, and which shows the ^amount of revenue actually 
paid in respect of each estate on tfee Government Touji, an entry 
was made showing that the sum of Rs. 3 had been paid on account 
of the revenue of estate Barhariya, Touji No. 1023. If this 
sum of Rs. 3 had not been credited in this account, the Bar- 
hariya estate would hive been in arrear, and it would then have 
been the duty of the Collector of the district to bring the estate 
to sale in accordance with the 'provisions of the Revenue Sale 
Law. 

The case set up for the prosecution ivS, that no such sum of 
Rs, 3 had been paid in, and that Juggun Lall made the entry of 
a payment of the sum of Rs. 3 in the account*&ook already 
mentioned with the object of inducing the Collector to believe 
that no arrears of Government revenue were due in respect of 
this estate, the consequence of this erroneous impression irr-the 
mind of the Collector being that he failed to perform a duty cast 
upon him by 'the law. That the entry in question is in the 
handwriting of Juggun Lall has been admitted ^fey Ijim ; and the 
only real question in this appeal is, whether he made such entry 
through mistake or error, or with the motive above mentioned 
of*inducing the Collector to believe what was not actually fact. 
His own allegation is that he made the entry at the instance of 
Girwardhari. At one time he said that Girwardhari verbally 
told him to make the entry ; in his defence before the Sessions 
Judge he said that Girwardhaji gave h'lm a chitta or written 
list of items from which he maSe the entry of payment. But, of 
either of these contradictory statements, there was absolutely no 
evidence. One of the witnesses at least, examined for the prose- 
cution, would have been cognizant of the practice of Girwardhari 
in this respect, if, as is asserted by the appellant, Girwardhari 
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was in the habit of directing him as to the entries to be made 
in the Treasury accounts. But no question was put to .this wit- 
ness upon this point in cross-examination. 

Mr. C. Gregory and Baboo Lall Mohun Dass^ for the Appellant, judgment 

The Legal Remembrancer {G, C. Kilby) appeared for the 
Crown. * • 

# 

The following judgments were delivered by the High 
Court (i):— ^ , 

Garth, C, y. ^ Garth, c.y. 

The discussion which has just taken place has satisfied me 
that it is not necessary for us to hear Mr. Kilby. 

The only point in the case, a^to which I had any doubt, was 
this^whether there was any proof to justify the cohviction, that 
the entry in question had been improperly ma-le by the prisoner, 
without any challan or warrant for making it, 

Mr. Gregory’s contention was that the books which were pro- 
duced from the Treasurer’s office were not evidence per se of the 
fact that no such challan had been produced to the prisoner. 

Those books, no doubt, ought to contain entries of all the 
challans which passed through the office ; and they contained no 
mention of any challan which would have justified the prisoner 
in making the entry. 

Then Mr, Kilby contends that section 35 of the Evidence 
Act makes thes« books evidence per se. But, upon looking at 
the section, It ajtpears to me that Mr. Gregory’s contention is 
just. The books are not •evidence for the purpose of proving the 
absence in them of any particular entry. The section (*35) only 
provides that any entry in an official public book, which is 
duly made by. a public servant in the execution of his duty, is of 
itself a relevant fact ; ” but it does not make the public book evi- 
dence to show that a particular entry has not been entered in it. 

It is a great pity that, in the Mofussil, the distinction is not 
more clearly understood between books or other documents 
which are evidence and those which may .only be used in 
evidence for the purpose of refreshing the memory of a witness. 
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A few questions in this case put to the witness who produced the 
books frojn the Treasurer's office would have obviated all difficulty* 

We must then see what evidence there really was that the 
prisoner made the entry in question without any challan to 
warrant if, * 

According to the admitted course of bus|ness in the 
office, a challan ^would have been sent to the department 
in which the prisoner was employed, vt)uching the receipt of 
each sum of money received in the Treasurer’s Department ; 
without such a challan^ the prisoner could have had no 
authority to enter the sum of Rs. 3 in the books; and the challan, 
after the sum had been entered, would, in the ordinary course, 
have been kept with the other challans in the office. 

Now, at the trial, a witness was called from the office who states 
that he was desired to make strict search for any challan 
corresponding with the entry of Rs. 3 made by the prisoner, 
and that, upon making such a search, he found no such challan. 

This, as it seems to me, was at least primd-facie proof that 
no such challan was in existence which would have justified the 
prisoner in making the entry. 

But then the prisoner himself had ample opportunity, from 
the evidence produced by the prosecution, of ascertaining 
whether a-ny sum of money had been paid into the Treasurer's 
office, or any challan given, corresponding with the sum men- 
tioned in the entry; because, in the Treasurer’s office, there are 
two books kept — one by the accountant, and the other by the 
treasurer; and, in both these books, every sum that is paid into 

the cffic.e, and the number of the challan which represents it, 

% 

is regularly entered. 

Now both these books were produced at the trial bp^ the 
prosecution, and the prisoner’s counsel had full opportunity 
of examining them, and asking the witnesses who kept these 
books on cross*examination t'any questions about them. It 
there had been any such challan as justified the prisoner in 
making the entr^,, nothing would have been easier than to trace 
it in the books. But we do not find that a single question was 
put to the witnesses by the prisoner’s counsel with a view of 
ascertaining that fact. jj 
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But the prisoner might have done more. It was in aid of 1880 
the zemindar of the estate, to which this sum of R§. 3 was uTre 
credited, that the entry in question was made ; and, if the sum 

were really paid ,in, nothing could have been easier than for the 

prisoner to have called some one from the zemindar’s office to 
prove the payment of that sum. So that, ^ven if Mr. Gregory’s 
ingenious* suggestions were well founded, that -the officials in the 
Treasurer’s office had stolen the money, and not made any entry 
of it, it might, nevertheless,* have been readily shown that these 
3 rupees had been paid on th^t day by^ the owners of the parti- 
cular estate. 

1 am, therefore, of* opinion that there was sufficient proof to 
justify the conviction upon the •ground that the prisoner made 
the false entry without any warrant for making it.^ 

Then as to the other poiift, upon which we, in fact, admitted 
the appeal, namely, that the prisoner was employed by Girwar- 
dhari as a mere scribe or amanuensis, and that he made the entries 
which he was told to make at Girwardhari’s dictation, I think, 
upon looking further into the case, that this supposition is 
not only improbable, but opposed to the weight of evidence. 

The prisoner was no novice in the department ; he had been 
there several years, and before Girwardhari hinfself came there. 

He knew how the business was conducted, and it is proved that 
he did the greater part of it himself. He had the means, 
moreover, if he had so pleased, of calling the persons who were 
employed ivf the. same office with him, and who appear to have 
been present when the eptry in question was made, to show that he 
was a mere scribe, and only put down what Girwardhari tojd hirn.^ 

But he never attempted to prove anything of the sort. We 
have .heard the evidence read, and, so far from assisting the 
prisoner ia this respect, it seems to me to show that he was himself 
the acting man in the offide. 

Moreover, this is not a poin^ which was overlooked in the 
Court below. It appears to have been thoroughly considered by 
the Judge, and, in my opinion, he has dealt very, ably and sensibly 
with it in his .judgment. 

So far as the merits of the case are concerned, these are the 
only points to which I think it necessary to refer. 

[Criminal.] C. L R. 72 



36 i 


HIGH COURT. 


[VOi. VIL 


1880 

In fi 

JuoauN 

J.ALL 

Judgment, 
Garth, C.y. 


But my learned brother has observed, in the course of the 
argument; that the prisoner has been convicted under a section of 
the Penal Code which appears hardly applicable to a case of this 
kind ; and I think, upon consideration, that his view is correct. 

It seems to me that section 466 ot the Indian Penal Code is 
not intended to apply fo cases where a public officer, or a person 
acting for a public officer, whose duty it is to make entries in 
a public book, knowingly makes a false entry, but to cases where 
a certificate or other document is forged by some unauthorized 
person with a view to make it appear that it was duly issued by 
a public officer. As, for instance, where a man forges a mar- 
riage-certificate duly issued by the officer who ought to have 
issued it. 

Here, of course, the entry does not profess to be made by any 
other than the prisoner himself, whose duty it was to make it ; 
and the offence is, that, being authorized to make proper entries, 
he has made this false one. 

We think that the case is one provided for by section 192 of 
the Code, which enacts that Whoever makes any false entry 
in any book on record, intending that such false e-itry may appear 
in a proceeding taken by law before a public servant as such, 
and that such false entry may cause any person, who in such 
proceeding is to form an opinion, to entertain an errorfcbus 
opinion upon it, is said to fabricate false evidence.” 

Now the entry in this case is made by the prisoner (as the 
servant of the public officer who pays him) for the purpose of 
informing the Collector as to the rents^ which have been paid 
into the Collectorate, and as to what estates the rent is in arrear, 
so that he may take proper steps to enforce the payment. 

The prisoner is found to have made this false entry in the 
book in order to induce the Collector to believe that this rent 
of Rs. 3 had been paid by the owner o^ the estate to which it 
is credited, whereas, in fact, it had not been so paid ; and the 
Court has found that this was fraudulently done in order to 
prevent a forfeiture of the estate to which the money was 
credited. 

It has been contehded by Mr. Gregory that the case doits not 
come within the scope of section 193, because the protieeding 
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before the Collector is not a judicial one. But it is clear from 
section 193 that the provisions of section 192 are 'meant to in re 
apply to proceedings other than judicial proceedings; because, 
by that section,^ there is one punishment provided for fabricating 
false evidence in a judicial proceedingj and another and a more 
mitigated punishment for fabricating falje evidence in other 
proceedings. , 

We cannot doubt that these entries are made for the purpose of 
proceedings which have, to 43e, taken before the Collector with a view 
to enforcing payment of the revefhue ; and that this particular entry 
has been made by the, prisoner for the purpose of misleading the 
Collector into the belief'that the rent of Rs. 3 had been paid, We 
therefore think that the case falls^within the scope of section [92. 

The only point that remains to be decided is tl]e question of 
punishment. I have already ^aid that, under section 466, the 
Judge in the Court below did riot think it necessary to sentence 
the prisoner to the extreme penalty that he might have awarded, 
and therefore, as we have now to sentence Kim under section 192, 
we think we ought not to inflict upon him the extreme penalty 
under that section. We, therefore, reduce the sentence to two, in- 
stead of three, years^ rigorous imprisonment. 


FiE^ O, J. . Fibld. 7. 

I concur in the judgment which has just been delivered by the 
very learned Chief Justice. 

[The learned Judge then re-stated the facts, and continued as 
follows : — ] 

As a matter of probability, it might be expected that Juggun 
Lall would have made the entry after looking at the challans 
usually forwarded to the Revenue Department by the Treasury 
Department. The contention of the prosecution is that no sum 
of Rs. 3 had been paid in, and that, therefore, no challan for this 
sum had ever been forwarded, ft has been urged before us to- 
day that the prosecution have not sufficiently proved the non- 
existence of such a challan. It appears to me •tjiat there is some 
evidence on the part of the prosecution which raises a primd-facte 
case that no such challan was received in the Revenue Depart- 
ment, though, at the same time, it would have been more satisfac- 
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tory if the witnesses connected with the Treasury Department had 
been directly asked as to the payment of this sum of Rs. 3, and 
had in their evidence expressly negatived the fact of such pay- 
ment having been made.' 

« 

It is not suggested that, if these witnesses were again called and 
asked this question, thpir testimony would be in favour of the ap- 
pellant : and the books of the Treasury Department hkve been 
produced. It was open to the appellant’s pleaders to examine 
those books. There is no serious suggestion that any considera- 
tion of them would bring to light the existence of their payment. 
Under all these circumstances, I am satisfied that no such pay- 
ment was made, and that, as a matter of fact, Juggun Lall was 
not acting either through mistake or error, nor did he make 
what must be taljen to be false entry under the directions of 
Girwardhari, "" 


It may be well to add further that, supposing this payment to 
have been made, the duplicate challan would be in the possession 
of the payer. It does not appear that anv attempt was made on 
behalf of the appellant to show the existence, or effeeb; the produc- 
tion, of this duplicate. 

I concur in .reducing the sentence for the reasons given by the 
learned Chjef Justice. 
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In the Matter of RUSSICK LAL MULLICK . . Petitioner, Nov. 17th. 

Penal Code (Act XLV, of 1860), sections 182, f 11— False charge—Summary ^**,*^^ *** 
. procedure’^Police-report, 

Where a person has instituted a charge found to be false by the police, a 
Magistrate, except under exceptional circumstances, is not justified, merely 
on a perusal of a police-report which has found a charge made to be false, in 
prosecuting the person, by whom such charge was preferred, summarily under 
section 182 of the Penal Code, but should proceed under section 211. 

When a charge is pronounced false by the police, no proceedings should 
be taken by a Magistrate, suo moiu until a reasonable interval has shown that 
the complainan ^accepts the result of the investigation. 

Motion to set aside a conviction and sentence passed by the 
Assistant Commissioner of Gobindpore in Manbhoom under the 
following circumstances : — 

t 

The petitioner brought a charge of theft against certain persons, 
which the police, reported to be false. On this the petitioner 
applied to the Assistant Commissioner of Gobindpore for further 
inquiry, and for the taking of evidence. Upon this the Assista^nt 
Commissioner, without allowing the petitioner an opportunity 
of sul}stantiating the charge made by him, ordered the police 
to adduce. evidence for the purpose of prosecuting the petitioner 
under section 182 of ACt XLV. of i860. The prosecution took 
place, and resulted in the petitionqf being convicted and sentenced 
to two months’ rigorous imprisonment. 

Against this conviction, the petitioner has appealed to the 
High Court. 

Baboo Ashootosh Dhur^ for Petitioner. 
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i860 The following judgment was delivered by the High Court (i) 

!n n In this case the petitioner has been convicted on summary trial 

for an offence under section 182 of the Penal Code. He ought to 
Muluck. have been tried for an offence under section 21 1, in which case 

-r. . ■ « * 

Judgmmt. he could not have been tried summarily, and would have had a 
right of appeal. The former section applies to informations 
made to a public servant, the latter to false charges of dn offence 
involving criminal proceedings. 

* The petitioner charged four persons with theft, and the police, 
after investigating the charge, pronounced it false. On receipt 
of the report on 6th August, the Assistant Commissioner ordered 
the petitioner to be prosecuted under section 182 of the Penal 
Code, simply upon perusal of the ^report. There may be cases in 
which such a fourse is justifiable ; as for instance, when the police 
find that property said to have been stolen has not left the com- 
plainant's possession, or where a person said to have been wound- 
ed or killed is found to be unhurt; but to order a prosecution on 
a police-report is often very unfair to the complainant, who may 
be able, and may wish to prove, that the investigati^pn has been 
imperfect or even improper. 

The petitioner was summoned to answer the charge, and on the 
loth August he* petitioned the Assistant Commissioner to be 
allowed to substantiate his own complaint, The Assistant 
Commissioner then held a consultation with the mukhtars 
on both sides, and, on perusal of the police-diarjes, &c., adhered 
to the opinion that the charge was false. Petitioner was then 
tried by the Assistant Commissioner, and, it is needless to say, 
was convicted. It seems to us that the Assistant Commissioner 
would have done better if he had transferred the case for trial 
to a Magistrate, who had not formed any opinion upon .it, if 
there was one available. The petitioner cannot be said to have 
had a fair chance, He was precludecf from giving his own 
evidence, and it would have ,*been surprising if the witnesses 
whom he called for his defence had shaken the Assistant Com- 
missioner’s opinion already formed. 

We think that, when a charge is pronounced false by the police, 
proceedings should not be taken by the Magistrate, suo utoiu, 
(i) GaITH, C.^.f 'aad Maclban, J. 
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until a reasonable interval has shown that the complainant *880 

accepts the result of the investigation, and takes no furth'er steps. in re 

The petitioner's application of loth August ought. to have been 
treated as a coipplaint to the Assistant Commissioner, and the Mullick. 
procedure laid down in sections 144, 147, followed. Even judgment. 

then it would be undesirable to dismiss th^ complaint, and pro- "" 
ceed against the complainant without hearing# the witnesses if 
he desired to call any.* A complainant, who runs the risk of 
adding perjury to an offence under section 21 1, may well be 
warned against the consequences; but, ^ on the other hand, a 
Magistrate may entirely fail to understand the rights of a case 
from the complainant's ‘own account of it; and, without hearing 
the complainant's witnesses, it njay be impossible to understand it 
properly. ^ 

To act merely upon the re*port of the police, as the Magistrate 
has done in this instance, and upon the strength of that report 
to turn the tables upon the complainant, a,nd to put him upon 
his defence for making a false charge, without hearing first what 
he and his ivitnesses have to say, is extremely unfair. It is 
virtually allowing the police to reverse the whole course of the 
proceedings, and after such an inquiry, as they (the police) may 
have thought proper to make to shut the complainant's mouth, 
and place him in the position of an accused person, without 
giving him an opportunity of making good his charge. 

We, therefore, consider that in this instance the conviction is 
improper, and must be set aside ; and we., direct the immediate 
discharge of the petitionef. 
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1880 In the Matter .of NOOR BUX KAZI.'I 
jMiy ioth, SHAIKH TOYAB, and JAMIR MUNDLE / 


Appellants. 


No 8« 39 and 

3da of |8&>. Cross^xamination of witnesses by Couri-^Evidence Act (/. of 18^2), sections 138 

and 163, 


Per curiam»-^lt was not intended that, under section 165 of the Evidence Act, 
a Judge should, have power to cross-examine the witnesses for the prosecution ; and 
as a general rule witnesses should be lett by the Court to the pleaders to be dealt 
with as laid dowh in section 138 of the Act, it not being the province of the Court 
to examine witnesses unless the pleaders on either side have omitted to put some 
material questicn or questions. 


A PPEALS from convictions and sentences of death passed by 
the Sessions Judge of Mymensingh upon the appellants for the 
murder of one Kohin Sircar. 

It appeared that the deceased Kohin Sircar was killed in a 
riot on the morning of ist February last, his death being caused 
by a spear being thrust into, and nearly through, his body. He 
also received a severe injury on his head, and a slight one in the 
region of his shoulder. ^ 

Noor Bux Kazi, in the judgment of the Sessions Court, was 
proved to have been one of four persons, who, being members 
of.an unlawful assembly, directly incited certain armed members 
of that assembly to attack and kill Kohin. 

Jamir Mundle and Shaikh Toyab were found to have joined in 
the attack. 

The Sessions Judge found all three prisoners guilty of murder 
under the provisions of section^ 114 and 149, read with section 
302, of the Penal Code, and passed sentence of death upon them. 

The High Co;irt, upon a careful examination of the evidence, 
discharged Noor Bux Kazi, and convicted the other two prisoners 
of rioting only, under section 148, and sentenced them to rigorous 
imprisonmeiit for three years, 
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It appeared on the examination of the evidence in the case 1880 

that the Sessions Judge had himself questioned most* of the in re 

witnesses at great length on their examination-in-chief being kazTsiu^kh 
completed, and before an opportunity hacf been afforded to the 
pleader on the other side of subjecting the witnesses to cross- 

examination in the usual course. 

« 

Jackson and Moonshje Serajul Islam, for thfe Appellants. 


Toyab, 

and 

Jamir 

Mundlb, 


Judgment. 


As to this latter point, the High Court (i) in their judgment 
expressed itself as follows : — • 

We think it right to point out to the Sessions Judge that 
the course which he adopted in the examination of witnesses 
for the prosecution was irregular*, opposed to the provisions of 
section 138 of the Evidence Act, and not quite .fair to the 
prisoners, * 

We find that, on the examinatlon-in-chief being finished, the 
Judge questioned almost all the witnesses at, considerable length 
upon the very points to which he must have known that the 
cross-examination would certainly and properly be directed. 
The result of this, of course, was to render the cross-examination 
by the prisoners’ pleaders to a great extent ineffective, by 
assisting the witnesses to explain away in anticipation the 
points which might have afforded proper ground for useful 
cross-examination. 

It is not the* province of the Court to examine the witnesses 
unless the pfeaders on either side have omitted to put some 
material question or qifestions ; and the Court should, as a 
general rule, leave the witnesses to the pleaders to be dealt wit*h 
as laid down in section 138 of the Act. The Judge’s power to 
put questions under section 15 is certainly not intended to be 
used in the* manner which we have had occasion to notice in the 
present case. 

(1) Garth, Cy., and Maclean, J. 
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In the Matter of OKHOY KUMAR ^ Petitioner. 

Criminal Procedure Code (Act |^. 0/ iSyjJ, sections 339 ^34o^Evidence not 
understood by*v)itnes5es^Admissio7t to bail — Sentence to commence at future 
date^Eail^ Prisoners admitted to^ pendmg appeal. 

Section 339 of , Act. X. of 1872, being for the protection of witnesses only, the 
fact that witnesses did not understand their depositions wh^n read over, although 
they may not have required them at the time to bje interpreted, affords no ground 
for an application by the accused to set aside a conviction. 

Where a Magistrate, after sentencing two prisoners to separate terms of im- 
prisonment, admitted them to bail, in order that they might have the means of 
appealing, held that such admission to bail did not* make the previous sentence one 
to commence at a future time, and consequently illegal. 

The case of Kishen Soonder Bhuttacharjee^ 12 W. R., Cr,, 47, distinguished. 

A 

/APPLICATION to set aside a conviction and sentence passed 
by the Judicial Commissioner of Chota Nagpore. 
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Baboo Guru Dass Banerjee^ for Petitioner. 

The facts of the case sufficiently appear from the judgment of 
the High Court (i), which was as follows : — 

This is an application to set aside a convifction on two grounds 
The first is, 'that at the trial the evidence was taken down in 
a language other than that which the witnesses understood ; and, 
although none of the witnesses appear to have required that the 
evidence should be interpreted to them in their own language, 
it is argued that, as they .did not understand it when it was read 
by the officer of the Court, the conviction is bad. 


1880 

In re 
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Kumar. 

Judgment. 


We think that there is nothing in this objection. The applica- 
tion now made is on b'ehalf of the accused ; and the provisions 
which relate to the evidence being.read in a language understood 
by the accused are contained in section 340, where, it is enacted 
that, when the evidence is giv^ in a language not understood 
by the accused, it should be interpreted to him in open Court in 
a language which he does understand. 


Section 339, to which we have been referred, is for the protec- 
tion of witn^ses. It provides that a witness (in order to satisfy 
himself that the evidence which has been taken down is correct) 
may have it interpreted to him, if he desires it, in a language 
which he understands. But here no question of that kind is 
raised. It is the accused who is making this application. The 
evidence was read over in English, and it appears that one of 
the prisoners understands English, and that the* pleader for the 
prisoners, wlfo was in Court, understands English perfectly. There 
is, therefore, no ground fer this objection. 


The second point is, that the sentence passed upon the pri- 
soners is an illegal one, because, at the time when it was pro- 
nounced, they were admitted to bail for the purpose of enabling 
them to appeal ; and we are referred to a case, which was decided 
by Sir Barnes PEACOCK and the late Mr. Justice Dwarka Nath 
Mitter — Ktsken Soonder Bhuttacflarjee^ 12 W. R., Cr., 47 — which 
is said to be in point as showing that this objection is valid. 

But that was a totally different case. What the Magistrate 
did there was to sentence the prisoners to a term of imprison- 


(i) Garth, C.J,, and Maclhan, y. 
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ment, which was to commence, not from the time when the 
sentence was pronounced, but from some future time, in order to 
enable the prisoners to appeal in the meanwhile ; and it was 
held by the learned Judges (with reference especially to section 
421 of the old Code of Criminal Procedure, Act XXV. of 1861) 
that the Magistrate had no right to pass such a sentence ; that 
is, he had no right to sentence a man, even on his own request, 
to a term of imprisonment which was t'o commence at a future 
date. 

But that was not the case here. The term of imprisonment 
(which was one year in' the case of one prisoner, and six months 
in the case of the other) was to commence, and did in fact com- 
mence, from the time when the sentence was passed ; and all 
that the Magistrate did was to admit the prisoners to bail 
(upon their own ' application) in order that they might have the 
means of appealing to the Judicial Commissioner. It was not 
a sentence to commence at any future time. It commenced at 
the proper period ; and it was during that period that the pri- 
soners were allowed to go on bail. 

We are clearly of opinion that the sentence itself was not 
illegal, and that the application must be refused. 
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[criminal reference.] 

In the Matter 0f SUNKER GOPE. Sept, ijih. 

Penal Code (Act XLV. of i86o)^ section 41 1 — British territory ^ Stolen property 
brought into-^Jurisdiction, 

Where t\ie accused ccmmilted a theft outside British territory, and brought 
the stolen property into British territory, it was held that he was rightly convicted 
of an offence under section 411 of the Penal Code. 

Reference submitted by the Officiating Magistrate of Dur- 
bangah under section 296 of the Criminal Procedarc Code. 

The tertns of the reference were as follow : — 

^‘The facts are, as admitted by the prisoner, that he^ stole two 
heads of cattle from the houses of two separate people in Nepal, 
and brought the cattle into British territory. Here they were 
arrested and sentenced, by the Officiating Joint Magistrate of 
Madhubani, Mr. Grierscro, to one yeaPs rigorous imprisonment on 
the 19th June 1880. The complainant and accused are both subjects 
of Nepal, and the theft was committed in Nepal. The only 
concern we had with the case was that the accused brought the 
stolen property into British territory. Under these circumstances 
I believe the case was not cognizable here, and the sentence 
passed by Mr. Grierson is bad.** 
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The judgment of the High Court (i) upon the Reference 
was as follows : — 

We are of opinion that the conviction of Sunker Gope* for an 
offence under section 4fi of the Penal Code is legal, and that 
we should not interfere. Sunker Gope confessed to having 
stolen cattle in the kingdom of Nepal, and he was found in posses- 
sion of them in British territory. Section 66 of the Criminal 
Procedure Code, Illustration ( 3 ), lays down that “a charge of 
receiving or retaining stolen goods may be incjuired into and tried, 
either in the district in which the tgoods were stolen, or in any 
district in which any ol them were at any time dishonestly 
received or retained. 

Now, the theft having occurred beyond British territory, the 
prisoner could not be tried for that offence in our Courts {see 
Indian Law Reports, i Madras, p/ 17 1), but the present case 
seems to be very similar to one reported in Indian Law Reports, 

I Bombay, p. 50, and we therefore think that the conviction 
may be sustained. 

It is unnecessary for us to say anything on the question of 
extradition; that matter will be dealt with by the local authori- 
ties under the orders of Government. 


* (i) Garth, C.y., and Maclean, y. 
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[criminal jurisdiction.] 

EMPRESS 

AND 

KARIMDAD 

Penal Code {Act XLV, of i860), section 211— Police reports— False charge 
^Procedure. 

t 

A man ought not to be tried for making a false complaint until he has had au 
opportunity of proving the truth of the complaint made by him, and such opportu- 
nity should be afforded him not before the police, but before the Magistrate. 

References submitted under section 296 of the Criminal 
Procedure Code (Act *X. of 1872) for the orders of the High 
Court. 

The circumstances under which the reference was made were 
as follow 

One Karimdad laid a complaint before the head constable in 
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1880 

Empress 

V, 

Karimdad. 

Statement 


charge of Kutubdin outpost on 26th July 1880 against Baboo 
Doorga CJiurn Ghose, a Government Officer in charge of Settle- 
ment and Khas work in that island, and against his peon, under 
sections 342, &c,, of the Penal Code. 

The police inquired into the case, and reported, in form C, to 
the effect that the charge was false, and that there was no ground 
for it. The police made no arrest. 

On the 20th August, the Deputy MaCgistrate in charge of the 
Sub-division recorded his order on the police-report, stating 
that the charge made by Karimdid was false, and recommending 
that Karimdad should be prosecuted under section 21 1 of the 
Penal Code. 

The Magistrate had, in the meantime, sent a summons to 
Karimdad to come and give his statement at head-quarters 
before one of the Deputy Magistrates^ He, however, never came. 

On the 31st August, accordingly, the Magistrate gave his 
sanction to a charge being instituted against Karimdad under 
sections 211 and 182 of the Penal Code, and directed the Sub- 
divisional Officer to hear the case under those sections. 

The Sub-divisional Officer did so, and on the 21st September, 
which was the date fixed for hearing, the parties and witnesses were 
in attendance as* appeared from the formal report of the Court 
Officer. 

The Sub-divisional Officer did not go into the case, but 
passed the following orders : — 

“As, without first hearing the case in which Karimdad is the 
complainant, a case under section 21 1 of the Indian Penal Code 
cannot proceed, it is therefore ordered that the police be directed to 
send up witnesses, and Golock Sing, peon, the accused in the case 
in which Karimdad is the complainant, and that the case be fixed 
for the 30th of September. The witnesses present to appear on 
that day. Dated 21st September 1880. 

“The case being brought up to-day, it appears that the peons 
are not present. Karimdad only is present with his own witnesses. 
It is therefore ordered that a letter be addressed to the District 

t 

Magistrate on the subject, and the case postponed until a reply 
is received. Dated 30th September 1880,” 

The Officiating Magistrate was of opinion that the Divisional 
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Officer have acted illegally, and submitted that the orders passed 
by him should be quashed for the following reasons .as stated 
by him*. — 

The police-report in form C was a report made in accordance 
with section 125 of the Code of Criminal Procedure; it alleged that 
there was no just ground for arresting the persons whom Karimdad 
accused no person was arrested accordingfy, and there was no 
case. • 

“ The Magistrate passing orders according to law on that report 
decided that Karimdad had hiiiiself committed an offence under 
sections 21 1 and 182 of the Penal Code, and Karimdad was 
accordingly arrested, and witnesses appeared against him. The 
Deputy Magistrate’s order illegally quashes this case without 
hearing the witnesses in attendance, and further illegally orders 
that one of the persons accused by Karimdad'should be arrested 
and put on trial, although the police and the Deputy Magistrate 
himself also had fully satisfied themselves that Karimdad’s 
complaint was false, and that there was no just ground for 
arresting the persons accused by him. 

A Magistrate, by sections 146-7, is forbidden to issue pro- 
cesses for arrest of any person when he is satisfied that there is no 
ground for proceeding against him. 

And when a man is in custody for an offence under sections 
21 r and 182 of the Penal Code, the ^Magistrate having jurisdiction 
must try him under the Chapter of the Code, felating to trial 
of warrant-cas^s exactly as he must dispose of any warrant- 
case whatever in which the parties are present.'' 

The order of the Vligh Court (i) upon the reference was 
as follows : — 

We are unable to see that the orders passed by the Deputy 
Magistrate in this case are irregular or illegal. Whatever 
opinion may have been formed by the Magistrate upon the police- 
report as to the truth of Karimdad's complaint, when he 
appeared with his witnesses, amf asked to be allowed to prove 
his case, we think that the Magistrate could not, without hearing 
him and his witnesses, and deciding upon the'truth or falsehood 
of his charge, proceed to put him on his trial under section 2ii 
(i) Garth, C.y., an4 Field, J, 

[Criminal ] C. L. R. 74* 
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of the Penal Code, It is manifest justice that a man ought 
not to hfi tried for making a false complaint until he has had 
an opportunity of proving the truth of the complaint made by 
him ; and such opportunity should be afforded him, if he desires 
to take advantage of it, not before the police, but before the 
Magistrate. If persons are to be prosecuted under section 211 
of the Penal Code upon the mere report of a police-officer 
that their complaints are not true, the* police are made the 
Judges whether a complaint is true or false. Such a delegation 
of magisterial functions is not contemplated by the law, and 
it requires but little experience of this country to understand 
how dangerous it would be to the best interests of justice. 
Magistrates of all grades cannot understand too clearly that, 
while the police perform their proper duty in collecting evi- 
dence, it is the function of the Magistrate alone to decide upon 
the sufficiency or credibility of the evidence when collected. 

We decline to interfere. 
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In the Matter* of BHOLA NATH GHOSE . . Petitioner ; 

AND 

MOTHOOR MUNDLE.’ . 

• 

Criminal Procedure Code (Act X. of 18^2)^ section 551 ?— under 
decree of Civil Courtly agistr ate, Duty of as to enforcement of decree of 
Civil Court'^Jurisdiciion of Magistrate, ^ 

Where a decree has been passed by a Civil Court determining the rights of 
the parties to a suit to disputed land, it is a Magistrate’s duty to uphold that decree, 
and he cannot, as between such parties proceed under section 530 of the Code of 
Criminal Procedure to decide afresh upon the question of possession. Roy Mohun 
Roy vs. Wise^ 16 W. R. 24 ; and Raneegunge Coal Association vs, Hem Lall 
Ghatwalf 24 W. R. 17, followed. 

Reference under section 296 of the Criminal Procedure 
Code submitted by the District Judge of Beerbhoom. 

Baboo Troylukko Nath Mitter^ tor the Petitioner. 

The facts and circumstances of the case will be found suffici- 
ently stated in the following jugdment of the High Court (i), 
which was delivered by 

Garth, C,J. 

This is ^an ^application to aside the order of a Magistrale, 
made under section 530 of the Criminal Procedure Code ; and 
the facts appear to be these 

I should premise that we are only asked to set aside the order, 
so far as it relates to a jote of 13 beegahs of land, the tenant 
of whfch, Mothoor Mundle, had failed to pay his rent ; and the 
consequence was, that his landlord brought a suit, and obtained 
a decree against him on the 28th March 1879. 

By the terms of that decree Ihe defendant had two months 
given him to pay the rent, and, if he did not pay it within that 
time, the landlord had a right to eject him. 

The rent not having been paid, the landlord applied for and 
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obtained possession of the land by the usual process’^under sec- 
tion 263 of the Civil Procedure Code. 

The Magistrate seems to be under the impression that* what is 
called symbolical possession was given to the landlord ; but 
this is a mistake. Symbolical possession is given under section 
264, and is only applicable to cases where the party entitled to 
execution does not obtain actual possession of the land^ but only 
the right to receive the rent ot it. Here, under section 263, 
the landlord obtained actual possessipn ; and from that time 
the possession of the tenant was at an end. 

Possession having ftus been obtained by the landlord on 
the 27th of August, the tenant, it appears, on the following 
day, made an application to the Moonsiff’s Court that the exe- 
cution should be set aside on the ground that he was willing 
to pay the rent clue ; but, as the^rent had not been paid in due 
course, the Moonsiff refused the application. 

Notwithstanding this, the tenant persisted in attempting 
to regain possession of the land ; and consequently, on the 
1 6th of September, an application was made by the land- 
lord to the District Magistrate to protect his rights, and to 
take steps to prevent his possession being thus disturbed. 

Upon this application the Magistrate seems to have done 
nothing ; but it appears that, on the 2nd of October (if not 
before that time), he ascertained that the tenant had applied to 
the Moonsiff to be restored to possession, but had been refused. 

He was, therefore, at that time thoroughly apprised of the real 
state of the case ; and, if he had only acted with firmness, and taken 
steps to prevent the tenant from forcibly attempting to regain 
possession, he might have prevented a great deal of mischief. 
Instead of this, although an order was made about this time upon 
Mothoor Mundle, calling upon him to show cause why he should 
not give security to keep the peace, the Magistrate, for some 
unexplained reason, discharged this order, and the tenant was left 
at liberty to persist in his illegal proceedings. 

This unhappy state of things continued all through the cold 
weather, and the Magistrate, after a long delay, appears to have 
supposed that his duty was to take proceedings under section 530 
of the Criminal Procedure Code. 
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Accordingly, in January last, an enquiry was held under that 
section, and, on the 5th of February, the Magistrate made an 
order awarding possession to the tenant. 

Thus the latter was directly rewarded by the Magistrate for 
persistently disregarding the process and authority of the Civil 
Court. 

■ 

The -landlord then certainly seems to have waited some time 
before going to the Disttict Judge to complain; but, considering 
what his experience of the law had been, he might well be un- 
certain as to where to go next with any hope of redress. 

The District Judge has now sent the proceedings to the Court 
under section 296 of the Criminal Procedure Code, with a view 
to having the legality of the order considered ; and having heard 
the case argued, we have no hesitation whatever in^ setting aside 
the order, so far as it relates to the 13 beegahs. 

This case certainly illustrates, in a very remarkable way, how 
grievously the powers given to Magistrates by section 530 may 
be misapplied, and how useless it is for suitors in this country to 
estabdsh and enforce their rights in the Civil Courts unless the 
Magistracy will lend their aid with vigour and good will to pro- 
tect those rights when they are once established. 

Section 530 is intended as a means of preventing quarrels 
between rival claimants of property until their claims -have been 
decided in a Civil Court. 

But in this case the landlord had already not only esUihlishedy 
hut enforced his ^right in the Civil Court. He had been placed 
in possession of the 13 beegahs of land by the only process which 
the law provides for that purpose. 

The effect of the execution under section 263 of the Civil Pro- 
cedure Code was to place him in actual possession of the laud, and 
to turn the tenant out of it ; and any attempt by the latter to 
repossess himself of the* property was nothing more or less than 
a trespass. 

The tenant applied to the Civil Court on the 28th of August 
to restore him to possession, but was refused ;^and, notwithstand- 
ing this, he still persisted in forcibly attempting to regain pos- 
session. 

On the i6th of September, within three weeks of the execution. 
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1880 the landlord applied to the Magistrate to protect his rights. This 

In re was all he'could do, unless he had taken the law into his own 

and turned the tenant out by main force. But the Magis- 
Mothoos nothing. He Informs himself of wliht has taken place. 

Mundlb. He knows that the landlord has been placed in possession, and 
\jJigmtnt, that the tenant has tried in vain to be restored; and yet he does 

“‘'■'"S' 

If he had only informed the tenant* when the parties were 
before him that he had no right to trespass upon the land, which 
the Civil Court had awarded to <iis landlord, and had made him 
give security to keep the peace, a long succession of quarrels 
would have been avoided, A ryot often errs on these occasions 
through ignorance, and not correctly understanding his true posi- 
tion; and a (ew words of wholesome explanation from the 
Magistrate might have prevented^ any further misapprehension 
and mischief. 

But the course which the Magistrate took in this instance 
naturally emboldened the tenant to persist in the trespass, and 
in defying the authority of the Civil Court; and the fact 
of this trespass being eventually sanctioned by the Magistrate 
with full knowledge of the circumstances, was of course likely 
not only to lead to a repetition of the quarrel in this 
particular case, but to operate as a very bad example to the 
neighbourhood 

The Magistrate, with the knowledge that he possessed, had no 
more right to make the order which he did on the 5th of 
February 1880 than he had to mak,e it on the 1st of 
October the day after the landlord had been put into pos- 
session. 

The order must now be set aside ; and, if the Magistrate 
does his duty, he will take steps to secure to the . landlord, 
without molestation or delay, the possession which the Civil 
Court has given him. / 

The tenant of course may be a loser of any crops which are 
now growing on 4:he land, but this will be entirely owing to 
his determined resistance to the authority of the ‘Civil Court, 
encouraged unhappily by a want of vigorous action on the pinrt of 
the MagisiratOB 
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The Magistrate (from his letter to the District Judge) would 
seem to be under some misapprehension with regard to the law 
upon this subject, 

He seems to imagine that, when a’ party to a suit is placed 
in possession ot land by the Civil Court, unless he at once 
begins to cultivate, or to exercise some acts of ownership over 
it, he must be taken, after a rearonable time, to have relinquished 
his rights ; and that, if the other party, against whom he has 
recovered his decree, re-enters upon the land under such circum- 
stances, and a quarrel consequen 4 ;ly ensues, a Magistrate has a right 
to proceed, under section 530, to try tlie question of possession 
between the parties without regard to the decree and execution 
of the Civil Court. 

If this were the law, it is difficult to see how the right to 
land could ever be finally determined. It is clear that the 
Magistrate is quite in error ; and, if authority were required 
to show that he is so, the cases referred to by the District Judge 
are directly in point — Roy Mohun Roy vs. 'Wise^ 16 W. R. 24, 
and the Raneegunge Coal Association vs. Hem tail Ghatwal^ 
24 W. R. 17, In both these cases it is clearly laid down that, 
when a Civil Court decree has once been passed, determining 
the rights of parties to disputed land, it is a Magistrate’s duty 
to uphold that decree, and he cannot (as between those parties) 
proceed under section 530 to decide afresh upon the question 
of possession. 

Another^ groynd suggested by the Magistrate, why his order 
should not be interfered with, is, that the landlord has not 
applied earlier to set it aside ; but there is no po«itive rule 
of limitation in cases of revision. It is true that, in the exercise 
of their discretion, Judges of this Court have very generally 
refused to interfere if the applicant has not come to the Court 
within the time allowed* for an appeal when the merits of the 
case are doubtful, or where no injustice is likely to arise from 
the Magistrate's order. 

But, in a case of this kind, where very palpable injustice has 
been done to the applicant, where the Magistrate has wholly 
disregarded the decree of the Civil Court determining the rights 
of the parties, and where the effect of the Magistrate’s order, 
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f it v;ere to stand, would be vexatiously to oblige the landlord 
to bring ^another suit to obtain the self-same possession which 
he has already obtained in the former suit a year ago, I should 
never hesitate, even after a longer delay than has occurred here, 
to give the applicant the relief to which he is so clearly and 
justly entitled. 
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[CRIMINAL JURISDlCTlbN.] 

In the Matter of RAM REWAZ KOOWAR . . Appellant. 

Penal Code {Act XLV, of 1860) ^ sections igg, 4^1 ^ 46'j‘^Forgery-^False 
• deposition, 

A petition not bearing the signature of the accused, and therefore not a decla- 
ration made or subscribed by him, canniJt be made^the foundation of a charge or 
conviction under section 199 of the Indian Penal Code, but a deposition on oath 
supporting such a petition, if false, justifies a charge under section 193 of the Code, 

Appeal from a conviction and sentence under sections 199, 

a 

467, and 471 of the Indian Penid Code, 

The facts and circumstances of the case appear in the judg- 
ment of the High Court (i), which was as follows:— 

The prisoner brought a suit on a bond against the com- 
plainant, lU was filed on 3rd September 1879, and, on 6th 
October, complainant filed his answer denying the execution of 
the bond, Four days later, the prisoner’s pleader filed a petition 
on his behalf, asking that the suit might be struck off, as the 
claim had been compromised for Rs. 18. 

The charges are forgery of the bond, and makihg a false state- 
ment to the Court. The Judge and Assessors find the accused 
guilty of botfi these charges. 

The case is entirely one of credibility of evidence, and does 
not seem to be one in which we can say that the Court below 
ought to have taken another view of the evidence, and believed 
the prisoner and his evidence in preference to the complainant 
and his, • 

Taking it as found that the btyid was forged to the prisoner’s 
knowledge, he is, by virtue of section 471, punishable under 
section 467, 

The petition on which the conviction under section 199 is 
founded does not seem to bear prisoner’s signature [see page 

(I) Garth, C. % and Maclean, J. 
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>88o 28 of record). But it contains on the reverse the record of 

litre his deposition on oath attested by the Moonsiff. 

UH RbWAZ , r 1 • f 

Koowar. We think that this document cannot be niade the foundation of 

I ' ' % , , 

fudgmint ^ charge and conviction under section 199 of the Pepal Code, as it is 
““ not a declaration made and subscribed by the prisoner, or one which 
a Court of Justice i& bound or authorized by law to receive as 
evidence of any fact*. But the deposition on oath by which the 
document was supported justifies a charge of perjury, and, as 
. that deposition is proved to be false, we^think that the prisoner 
should have been convicted under section 193 of the Penal Code. 

We, therefore, substitute, for the conviction and sentence under 
section 199, a conviction and similar sentence under section 
193, and affirm the conviction and sentence under sections 467 
and 471. 
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EMPRESS Plaintiff ; 

and 

DABEE PERSHAD Defendant. 

Evidence Aci (/. 0/ i8j2), sections 21, 35, and 26— Admission made by 
accused to police-officer before arrest. 

An admission, not being a confession of guilt, made by an accused person 
to a police-officer before arrest, is admissible in evidence. • 

In the course ’of this trial, Kisto Chunder Baiierjee, a police- 
inspector, and a witneSs on behalf of the Crown, was asked 
by Mr. Phillips (Standing Counsel) to state what the accused htid 
stated to him on a particular occasion regarding which the witness 
had already spoken, the accused not being under arrest. 

SaUy for the accuseyd, objected to the question on the ground 
that the accused at the time was aqtually under arrest, 

upon this point Mr. Sale was allowed to cross-examine the 
witness, and the Court decided upon the evideivce that the accused 
was not at thf time under arrest. Mr. Phillips thereupon repeated 
the question. 

Sale again objected ; he urged that it was immaterial whether 
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the accused was under arrest or not. In the Matter of Hiran Miya^ 
I C. L. R.' 21, showed that no statement or admission of any kind, 
made by an accused person to a police-officer could be given in evi- 
dence. The prohibition contained in section 25 ^o£ the Evidence 
Act applied to cases in which the accused might be under arrest or 
not, while section 26 ^ealt only with cases where the accused was 
in custody. Sectioa 25 says, “ no confession ” (not ** no confession 
by an accused person “to a police-officer shall be proved against 
an accused person. “ The section is widedn its terms, and draws no 
distinction between admission and Confession— See In the Matter 
of Hiran Miya^ i C, L. R. 21. Section 25 must be construed in its wid- 
est and most literal sense. See vs. Hurribole Chunder Ghose^ 
I. L. R., I Cal, 207; nor was it re^ricted by section 21. The word 
“ confession “ was not defined in the Evidence Act, while “admis- 
sion “ was. It may, therefore, be inferred that no distinction was 
intended to be drawn between them, and that the words were 
intended to be synonymous for the purposes of the Act. See sec- 
tion 121 of the Criminal Procedure Code (Act X. of 1872), which 
was passed almost simultaneously with the Evidence Act. There 
“confession” embraced confession, admission, and confession of 
guilt. — See also Empress ws, Rama Birapa^ I. L. R., 3 Bom. 12; Reg^ 
vs. Jora Hafi^ ii Bom. H. C. R. 242. The only decision against 
my contentionis that of Phear, y., in Reg, vs. Macdonald^ 10 B. 
L. R. (Appendixj 2, but that decision was not arrived at after 
argument at the bar. The report of the case was most meagre. 

pRlNSEP, y. 

The question may be put. I agree in the opinion expressed 
by Phear, 7., in Reg, vs. Macdonald^ 10 B. L. R. (Appendix) 2, that 
the Evidence Act draws a distinction between an admission and 
a confession of guilt. The other cases quoted are not filtogether 
in point. • 
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[CRIMINAL JURISDICTION.] 

In the Matter of KALI PROSUNNA GHOSE ... Petitioner. 

P*Hal Code (Act XLV. of i860), sections s8j, 188— Regulation XX. of i8ij, 
• section 2J, 

• • 

An omission or neglect by ^ zemindar, when called upon under section 21 of 
Regulation XX. of 1817, to nominate some one to fill the office of village; watchman 
which had become vacant, is not an offence under either section 187 or section 188 
of the Indian Penal Code. 


^^^"OTION to set aside a conviction and sentence passed by the 
Deputy Commissioner of Manbhdom under section 187 of the 
Indian Penal Code. 

The petitioner in this case, who was a * 2 emindar, was, on 
the 2nd day of September 1880, convicted by the Deputy 


1881 

^an igthe 

No. 3<^6 of 
1880. 


(1) Momru and PRim«Pi fy * 



HIGH COURT. 


1881 

In t§ 
Kali 

PROSUNNA 

Ghosb. 

judgment 


576 


[VOL. Vll. 


Magistrate of Purulia, under section 188 of the Indian Penal 
Code, and sentenced to pay a fine of Rs. 8. 

On appeal, the Deputy Commissioner of Manbhoom, on the 7th 
day of October 1880, altered the conviction to 9ne under section 

187 of the Indian Penal Code, and enhanced the fine to 
Rs. 50. 

It appeared that the office of village watchman ha'd become 
vacant, and that the petitioner had been ^called upon to nominate 
some one to fill the office under section 21 of Regulation 
XX. of 1817. ^ * 

The High Court was now asked to set aside the conviction on 
the ground that the facts disclosed did not constitute an offence, 
either under section 187 or sectron 188 of the Indian Penal Code. 

Baboo K&li Churn Banerjee^ for the Petitioner. 

The judgment of the High Court (i) was as follows: — 

The petitioner, a landholder, who was bound under section 21 
of Reg. XX, of 1817 to nominate some person to act as village 
watchman, the former watchman having either died or been 
dismissed, neglected to do so, although a purwannah was issued to 
his agent reminding him of this duty. These facts being proved, 
the Deputy Magistrate of Purulia convicted him under section 

188 of the Penal Code, and fined him Rs. 8, On appeal the 

Deputy Commissioner of Manbhoom, being of opinion that the 
conviction should have been under section 187 of the Indian Penal 
Code, altered it accordingly, but enhanced the^ amount of the 
fine to Rs. 50. , 

. We «gree with the Deputy Commissioner that the facts proved 
do not constitute any offence under section i88 of the Penal Code. 
But we are unable to agree with him that the conviction should be 
under section 187 of the Penal Code. That section applies to direct 
refusal or omission of a person bound by faw to render or furnish 
assistance to a public servant tb do so. The neglect to nominate 
a watchman under the circumstances set forth above does not, in 
our opinion, conjs within the purview of the section. We 
therefore set aside the conviction, and direct that, the fines, if 
realized, be refunded to the petitioner. .« , 

(i) Mittbr and Maciium, yy. 
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Motion to set aside a convjction and sentence passed by the 
Magistrate of Howrah. 

The circumstances of the c^ise appear from the judgment of 
the High Court (i), which was as follows:— 

The petitioner (a constable) obtained a mqnth^s leave, but failed 
to join his post on the expiration of that time. For this omission 
on his part, he has been committed under section 29 of Act V, of 
1861, and sentenced to two months^ rigorous imprisonment. 

We think the conviction is bad, because his failure to resume 
his duty on the expiration of the leave does not, in our opinion, 
constitute an offe nee under the aforesaid section. 

The conviction is therefore set aside. 

(i) Mitter and Maclean, yy. 


In the Matter of JANOKINATH GUE^TA , . E'EmiONF.R. 
» 

Act V, of 186 1^ section 2g» 

, • 

A canstable cannot be convicted unijer section 29 of Act V. of 1861 for having 
failed to jcin his appointment on the expiration of hfe leave. 


[Criminal] 


C. L. R. 76. 



70 


HIGH COURT. [VOC VIII. 


[CRIMINAL REVISIONAL JURISDICTION.] 

Jn the Matter of DEELA MAHTON. 

Criminal Procedure Code {Act X, of 18^2), section J59 — Refusal 
to summon rntnesses-^Evidencet 

In a prosecution, the case on both sides having been closed, the Magistrate 
issued a summons to a witness to give evidence, whereupon the accused filed 
a petition, praying to have certain witnesses summoned to give evidence to 
rebut that of the witness ca lied by the Magistrate. The petition was refused. 

Held that the Magistrate was not at liberty to refuse to summon the witnesses 
tendered by the accused except on the grounds specified in section 35g of the 
Code of Criminal Procedu re ; and that the fact, that the accused had, at the close 
of his case, stated that he did not wish to call the witnesses whom he now tendered, 
was no reason for refusing to summon them to meet fresh evidence taken by the 
Magistrate. 

Motion to set aside a conviction and sentence passed by the 
Deputy Magistrate of Barh, on the 22nd of November 1880, pnder 
section 323 of the Indian Penal Code. 

« 

The grounds upon which revision of the sentence in question 
was sought were the following 

After the witnjesses of both parties in the case had been ex- 
amined. the argument concluded, and the case closed on the 12th 
November, the Deputy Magistrate summoned the head constable 
to give evidence on the 22nd November. 


1881 

Beh, 28th, 

No. $0 of 
1881. 
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On the 13th November, the day after the summons issued 
the accused put in a petition objecting to the head constafile being 
called as a witness for the prosecution at that stage of the case, and 
praying that certajn witnesses whom he (the accused) had sum- 
moned, and who had appeared on the 17th November, but whom 
he had not examined, owing to the apparent weakness of the case for 
the prosecution, might be re-summoned and examined, so that he 
might have an opportunity of meeting the statements made by 
the head constable. • • 

* 

The Deputy Magistrate rejected this«petition, and the accused 
alleged that by such rejection he had been materially injured. 

Mr. R, E, Twiddle^ for the Petitioner. 

The judgment of the High Court (i) was as follows 

We think that the Magistrate was not at liberty to refuse to 
summon the witnesses tendered by the accused except on the 
grounds specified in section 359 of the Code- of Criminal Proce- 
dure ; and that, if he did refuse on those grounds, he ou ght to have 
proceeded urfder that section. The fact, that the accused stated 
that he did not wish to examine those witnesses when the case 
closed, was no reason for refusing to summon them to meet fresh 
evidence which had been taken by the Magistrate after hearing the 
arguments on behalf of the defence. We must accordingly direct 
that the proceedings be recommenced from that Tstage, and that 
the Magistrate do either take the evidence, or re cord his reasons 
for not doing*so, and proceed as directed by law. 


i88x 

In re 
Dkbla 
Mahton. 


(0 Cunningham and; Prinsbp, yy. 
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[criminal reference.] 

In the Matter of NAKI HAZI. 

Rtcognizanct— Criminal Procedure Code {Act X. of 18"] a), section 48g— Penalty 
under recognhance-bond^ Remission of. 

Where the penalty under a recognizance-bond has been forfeited', neither the 
Magistrate nor the High Court has power to reduce the amount of the penalty. 

^Reference under section 206 of Act X, of 1872 submitted 
for the opinion of the High Court by the Sessions Judge of Sylhet 
under the following circumstances: — 

The applicant, NakI Hazi, -was, on 2nd September last, in an 
assault case, bound over in a recognizance for Rs. loo to keep the 
peace for six months, under section 489, Code of Criminal Proce- 
dure, and on the next day he threatened to assault and kick a peon 
of the Court of the Assistant Commissioner ^^llile he was turning 
him and others out of the verandah under orders of the Court. For 
this he was convicted and sentenced to a week’s rigorpus imprison- 
ment under section 353, Indian Penal Code, and was called upon to 
show cause why the recognizance should not be forfeited. He failed 
to show cause, and the Assistant Commissioner ordered the bond to 
be forfeited under section 502 of the Code of Criminal Procedure^ 
The amount h^s since been realized and credited to the Treasury 

The applicant applied to the Sessions Court for revision, and it 
appeared to that Court that the forfeiture of the entire amount, 
vtZe^ Rs. 100, was too severe, and that the penalty ought to be re- 
duced from Rs. 100 to Rs. 5, as the matter was one in which 
a person being suddenly pushed might make use of a threat which 
he would never actually carry out. 

The following opinion upon the reference was given by the 
High Court (i) : — 

Neither the Magistrate aOr the High Court has power to re- 
duce the amount of the penalty entered in a recognizance-bond— 
Nilmadhub GhosaLy^ig'^ e R., Cr., i ; Empresses, Nurul Huqq^ 
1 . L. R., 3 Cah 757. The Sessions Judge, if he thinks proper, 
should refer the matter to Government. 

(I) Cunningham and Prinsep, JJ, 
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[CRIMINAL JURISDICTION.] 

In the Matter of J, A. THOMSON . ; . Petitioner. 

Dismissal of complaint-^ f res id ency Magistrates Act (/K. of 
section^ 32 ard 124 

An order of dismissal , passed by a Presidency Magistrate under section 124 of 
the Presidency Magistrates Act, does not operate as an acquittal of the accused, 
and is no legal impediment to the institution of fresh proceedings by the presenta- 
tion of a fresh complaint. * 

Rule to show cause why the order of Mr. Gupta, one of the 
Presidency Magistrates of Calcutta, convicting the petitioner 
under section 22 of the Telegraph Act (I. of 1876), and sentencing 
him to pay a fine of Rs. 200, or, in default, to undergo simple im- 
prisonment tor two months, should not be quashed. 

It appeared that the charge upon which the petitioner had been 
convicted had formed the subject of a former complaint, which had 
been dismissed by the same Magistrate on account of the non- 
attendance of the complainant under circumstances which will be 
found stated at length in the judgment of Mr. Justice Prinsep, 

Branson^ fot the petitioner, contended that the order of dis- 
missal amounted to an acquittal, and that the subsequent pro- 
ceedings were therefore ‘illegal. 

Baboo Gooroodas Banerjee^ contra. 

The following judgments were delivered by the High 
Court ( 1 ) :, — 

Prinsep, J . — On a complaint made before the Presidency Ma- 
gistrate under section 22 of the Telegraph Act, a summons was is- 
sued on the 4th September last, fixing 15th for the trial. The 
complainant and two witnesses (the Telegraph clerk and peon) were 
then examined, and apparently to enable the complainant to prove 
that he had purchased the good will of the firm who were the 
addressees of the undelivered telegram, the trial was postponed until 
(1) Morris and fj* 
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Jan. 5th, 

No. 301 of 
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^ the 22nd, summons being granted to procure the attendance of 

J. A^T^om. Davis, an officer of the High Court, at i p, m. of that 

SON. day. 

Judgment* T'he case was called on towards the commencement of the Pre- 

Prinsbp, y. Magistrate's sitting, and the complainant being absent 

“ when his name was. called six times,’* the case was dismissed. 
Within a very shorttime, the compla inant appeared accompanied 
by Mr. Davis. The Magistrate at once saw the unfortunate result 
of his precipitate action, and thinking thkt he could not revive the 
trial, adopted an alternative course, and directed the complainant 
to bring a fresh complaint. This was done on the following day; 
the accused was again summoned, the trial was held on the 20th 
October, and, on the 25th, he wa.s convicted and sentenced to 
pay a fine of Rs, 2qo. 

The matter has now come before us under section 147 of the 
High Court’s Criminal Procedure Act (X. of 1875), it being con- 
tended that the order of the 22nd September last dismissing the 
case amounted to -an acquittal, and that, on the facts found by the 
Presidency Magistrate, the accused has been wrongly convicted 
under section 22 of the Telegraph Act. 

I observe that the Presidency Magistrates Act (IV. of 1877) 
practically provides for only one mode of procedure in the trial 
of offences' before a Presidency Magistrate, no distinction being 
drawn between .cases which are appealable to the High Court 
and those in which the Magistrates* orders are ^ final, except in 
the manner of recording evidence (section 115), the prepara- 
tion of a charge (section 1 16), and in the addition to an order of con- 
viction and sentence which is appealable “ of a brief statement 
of the reasons for the conviction " (section 126). It seems, there- 
* fore, that the sections of the Act which provide for an order dis- 
missing a complaint apply equally to all trials held by. a Presi- 
dency Magistrate. 

The exact effect of an order off dismissal is not declared except 
in a case dealt with under section 32, /. when, after examining a 
complainant, the Nlagistrate considers that ** there are no sufficient 
grounds for proceeding.** In such cases it is express»ly provided 
that the dismissal of a complaint shall not prevent subseguent 
proceedings against the person complained against.** 

The Act, however, permits a Magistrate to dismiss a complaint 
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in consequence of the absence of the complainant at the commence- 
ment of the proceedings, and upon the day appointed “ for the 
appearance of the accused person, or on any day subsequent thereto 
on which the case maybe called on*' (section ii8), or on the day to 
which the hearing may have been adjnurned, “ in order to secure 
the attendance of witnesses, or for any other reason ” (section 

124) . In* both instances, it is left to the discretion of the Magis- 
trate, either to dismiss 'the complaint, or again to adjourn the 
hearing: he is to determine whether he should impose upon the 
complainants the extreme constjquences^ of neglect to attend, 
or whether a further adjournment should be granted. 

Mr. Branson, who supports the rule granted in this case, argues 
that, as section 32 provides thait an order of dismissal passed 
under certain circumstances shall be no bar tp fur-ther proceed- 
ings, it must be presumed tlfat it was intended by the Legisla- 
ture that, in all other cases, such an order shall have the same 
effect as an acquittal. 

On the other hand. Baboo Gooroodas Banerjee contends with 
considerable*force that an order of acquittal can be passed only 
under section 126, when, in a trial, the Magistrate finds the accused 
person not guilty ; that the law declares that it is only when a com- 
plaint is withdrawn with the permission of the Magistrate (section 

125) that any other order operates as an acquittal of the ac- 
cused person ; and that this is borne out by the term's of section 113, 

It i^ to be re*^retted that the Legislature, having prominently be- 
fore it the precise terms of section 212 of the Code of Criminal Pro- 
cedure, left any doubt regarding the exact effect of an order of dis- 
missal passed by a Presidency Magistrate. However, having care- 
fully considered all that has been said on both sides, the terms of the 
law, b.nd the inference that may legitimately be drawn from 
any omissions as already.noticed, I am of opinion that an order of 
dismissal under section 124 does not operate as an acquittal of the 
accused. No inference can, in my opinion, be properly drawn from 
the express terms of section 32, that, in all other cases, an order of 
dismissal ** shall prevent subsequent proceeding against the persons 
complained against.” The rule, that expressio unius est exclusto 
alteriuSf cannot be applied where, in subsequent sections, the law 
(section 126) has provided that an order of acquittal shall be passed 
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in any case tried" by a Magistrate, he finds “the accused per- 
son not guilty,’* with only one exception, i.e.y where a case has been 
withdrawn with the Magistrate’s permission (section 125), and 
when section 113, in providing for tht ipltB. ol^autre/ois acguit^ 
declares that it shall only be raised when a person has “ once been 
tried for an offence,” §:c., &c. We have, I observe, no definition of 
what constitutes a trial such as is conveniently given in the Code of 
Criminal Procedure ; but it seems clear to me that, when all the evi- 
dence which is required by a Magistrate is, .as we have in the case 
before us, not given, and when tiie Magistrate dismisses the com- 
plaint on account of the abs ence of the complainant before the time 
fixed for the re-commencement of the hearing, and the production 
of that evidence, i t cannot be saiej, that the trial has been completed. 
Some remarks have been made regarding the inconvenience 
which would arise if an accused pe'rson, after the dismissal of the 
complaint, were again required to attend to answer it; but it'^p'x^rs 
to me that, on the renewal of the complaint, the Magistrate can, " 
before he grants a process, consider under section 32 whether there 
is any sufficient ground for proceeding, and, unless the com- 
plainant can satisfy the Magistrate, either by reason of the 
offence complained of being of a serious character, or that 
the original complaint should not have been dismissed, the Magis* 
trate would be fully justified in declaring that there was “ no suffi- 
cient ground for proceeding,” and in summarily dismissing the 
complaint. 


Under these circumstances, I am of opinion that •there was no 
legal impediment to the institution of fresh proceedings by the 
presentation of a fresh complaint, and that, therefore, the objec- 
tion taken before us should be disallowed. 


I trust, however, that the injustice which has .resulted from 
the precipitate order of the Magistrate dismissing the ‘ complaint 
will be a sufficient warning to him to exercise the discretion given 
to him by the law sparingly. In ‘the present instance, it was an 
unjust order, not only because the case had been fixed for trial at 
a later hour, but befcause the attendance of the complainant does 
not appear to have been necessary in order to proceed with the 
hearing. The serious nature of the offence, it being punishable 
with imprisonment for two years as well as fine, should also have 
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made the Magistrate hesitate before he terminated the proceed- 
mgs in so summary a manner instead of at least allowing it to be 
called on at a later hour. 

As regards.the legality of the conviction of the accused person 
on the facts found by the Magistrate, I see no valid ground of ob- 
jection. • * 
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I am, therefore, of opinion that the rule should be discharged. 

Morris, y.-fjt is much to be regretted that the Legislature Morris, y. 
have not declared what’is t*he effect of an order of dismissal under ^ 
section 124 of Act IV. of 1877. hasioen pointed out, the case 
under consideration before the Presidency Magistrate was one 
which, under the Code of Criminal Procedure, would be called a 


warrant-case. There had been already one hearing in the presence 
of the accused, and evidence had been taken. ,A second hearing 
was fixed for the 22nd September, but, though the accused appeared 
on that date, the complainant did not appear, and so, under the dis- 
cretfcn allowed him by the section, the Magistrate dismissed the 
complaint. It would have been satisfactory had the law made it 
perfectly clear that, in such a case, in spite of the accused appearing 
twice to hear, and, if necessary, to answer the complaint made 
against him, and in spite of that complaint being dismissed, he is 
liable at any future time to fresh proceedings being taken against 
him on the same subject of complaint. In section 32, which deals 
with a complaint being dismissed upon its presentation after the 
examinJttion of tjie complainant, a special provision is entered that 
such dismissal shall not prevent subsequent proceedings against 
the person complained against.’^ And, in cases under Chapter VIII., 
relating to the inquiry by the Magistrate into cases triable by the 
High Court, express provision is made in the event of the absence 
of th^ complainant after examination of witnesses in the presence 
of the accused. The Act declares (section 87) that the absence of 
the complainant, except w*hen the offence may be lawfully com- 
pounded, shall not be deemed suiliisient for a discharge ; and a dis 
charge is described as not equivalent to an acquittal, and no bar to 
the revival of a prosecution of the same offenoe;.” In a case Qf 
lesser gravity under Chapter X. triable by the Magistrate himself, 
when the circumstances are precisely similar, that is, when the ac- 
cused has appeared, and witnesses have been examined, but the com- 
[Criminal.] c. L R. 77. 
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plainant has absented himself. The words of the section (124) are, 
**the Magistrate may dismiss the complaint,'.' It might reason- 
ably, therefore, be thought that a distinction is purposely drawn by 
the Legislature between the order to dismiss and the order to dis- 
charge, and that the former carries finality with it, whereas the 
latter does not. 

At the same time, whatever may have been the real intention 
of this distinction of terms, and in the absence ^f any qualifying 
provision to the term ‘ dismiss" in sectfon 124, I am unable to 
disregard the other considerations which have been pointed out by 
my learned colleague. The succeeding section 125 deals with the 
case of a withdrawal of a complaint of a certain description, and 
contains an express provision that ’the withdrawal under this section 
of a complaint shall operate as an acquittal of the accused person. 
The question naturally suggests itself why, if the Legislature in- 
tended a dismissal under section 124 to operate as an acquittal, it 
did not make an express provision to that effect as in the case of 
a withdrawal under the subsequent section. Again section 129 
prescribes: If tlie Magistrate, in any case tried under this 

Chapter, finds the accused person not guilty, he shall record an 
order of acquittal. If the accused person is convicted, the Magis- 
trate shall pass sentence upon him." In the particular case before 
us, the Magistrate, on the 22nd September, came to no finding at 
all, and recorded no order of acquittal or conviction. Having 
regard to the language of section iig, I understand the trial of the 
case to have commenced on the occasion of the first a'ppearance of 
the accused, that is, the date fixed for the'hearing, and it was not 
brought to its legitimate conclusion, because of the absence of the 
complainant, a circumstance which is specially contemplated and 
provided for in section 124. When, therefore, these, sections, 124 
and 126, are looked at in conjunction with section 1 13, which pre- 
scribes that ii person, who has once been tried for an offence, and 
convicted or acquitted of sucli offence, shall, while such conviction 
or acquittal remains in force, not be liable to be tried again for the 
same offence, the cbnclusion seems to be that, unless the antecedent 
trial has resulted in a conviction or acquittal, there is nothing in 
the law which prevents a person from being tried again for t^e same 
offence. Consequently an order of disn^issal is not a bar to the 
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revival of fresh proceedings On the merits, I agree in thinking 
that there is no ground inlaw for disturbing the decision of the 
Magistrate. There is evidence which goes to show that the 
accused Thomson did not act ** In good faith/' that is, with due 
cure and attention," in retaining and keeping the telegraph mes- 
sage which, on the face of it, was addressed to a rival firm.* The 
rule is discharged. 
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In the Matter of ASGUR. HOSSEIN • • • , Appellant, 

Evidence Act (/. of section js^^Witness ^'incapable of giving 

evidence!' Deposition of. 

To bring a case within section 33 of the Evidence Act, in order to admit a 
deposition of a witness alleged To be unable to attend by reason of illness, it is not 
suHici ent that such witness should be stated to be ill and confined to the house, but 
precise evidence should be required by the Court as to the nature of the illness and 
the incapacity to attend. j 

Per PoNTiFEX'and Field, The incapacity to give evidence contemplated 
by section 33 of the Evidence Act, in our opinion, is not necessarily a permanent 
incapacity. 

In the Matter of Pyari Lull, 4 C. L, R. 50 1, doubted. 

A 

-Appeal from a conviction and sentence passed by the Ses- 
sions Judge of.Cliota Nagpore. 

The facts, so far as they are necessary for the purposes of this 
report, fully appear in the judgment of the High Court. 

M, GhosCy for the Appellant, 

The judgment of the High Court (i) was as follows: — 

We are of opinion that this appeal fails, and that the conviction 
of the lower Court is perfectly justified upon the evidence. Put- 
ting aside the evidence of one of the complainants, Darsun, who 
is alleged to have been sick, and who did not attend, and whose de- 
position was admitted by the Sessions Judge under section 33 of the 
Evidence Act, but whose deposition has not been read to us, we 
think there is ample evidence upon which to found a conviction. 

The learned Sessions Judge hAd the witnesses before him, and he 
was satisfied as to their character and with their demeanour. Alto- 
gether he seems to have had no doubt whatever as to what his 
decision should be. As the evidence has been read to . us, we also 
think that the conviction is right. The deposition beforp the 

(i) PoNTiFfcx and Field, yy, 
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Deputy Magistrate of one of the compla’nants (Darsuh) \ms ad- 
mitted by the Sessions Judge under section 3j*^of the Evidence Act, m »<? 
it being stated by certain of the witnesses that he was ill and con- hossbin. 
fined to his house. We are of opinion that the evidence as to his 

illness was not sufficient to bring the case within section 33 of 

the Evidence Act. The Sessions Judge ought to have required 
more precise evidence as to the nature of the illness and the in- 
capacity of the witne s to attend. A case has been cited to us from 
4 C, L. R. 504, /« lh,e Matter of Pyari Lall^ in which it was 
held that the incapacity to give evidence mentioned in section 
33 must be a permanent incapacity. 

In our opinion, that is not a necessary construction. We are 
inclined to think, on the construct^n of the entire section, and from 
reference also to S' ction 32, which precedes it, that something 
short of permanent incapacity might satisfy the words of the sec- 
tion — “ incapable of giving evidence.” It is not, however, necessary 
to decide that question in this case, or we might have to send the 
case before a Full Bench, It is sufficient in this case, without 
reading the deposition of Darsun, to support the conviction. 

There was a preliminary objection which was taken, viz,^ that 
the committing Magistrate had made a kind of preliminary in- 
quiry in which he examined certain persons, some of whom were 
afterwards called as witnesses; that the appellant before us ap- 
plied for the depositions given by these persons, ^nd that, though 
they were so exaniined, in answer to his application, no deposi- 
tions were forthcoming. This Court called for an explanation 
on this point. The Deputy Magistrate explains that this preli- 
minary inquiry was conducted in the presence of the .accuseci; 
that the inquiry he made of these particular persons was for the 
purpose of finding out whether there was any and what case; and 
that he did not take down their statements in writing, though he did 
examine them after swearing them. We think it was inofficious 
and improper to swear these witnigsses on an occasion and for the 
purpose as stated ; but, having sworn them, we are of opinion that, 
under the circumstances, he was not bound to tak^ down their state- 
ments in writing, as the Deputy Magistrate was only the com- 
mitting officer, and, as he did not try the case, we think that the 
accused has no cause of complaint in this respect. 
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* NUDDIARCHAND SHAW . Respondent. 


Act VII. [B, C,} 'of i8y8, section Oo^Wholemle^ Sale of liqu rs by^Exciseable 
liquors, Sale of -^Assortment. 

<t 

A licensed retail vender of exciseable liq iors beins^ the only person liable to the 
penalty provided by section 6o of Act VII. (B. C.) of 1878, the servant of such a 
vendor is not iitble to conviction under that section. 

.‘—Whether a sale of 12 quarts of beer and j3 bottles of brandy is a 
sale of an assortment of spirituous liquor, and comes within section 15 of the Act. 

Reference under section 296 of the Code of Criminal Pro- 
cedure submitted for the opinion of the High Court by the Ses- 
sions Judge of Hooglily. 

The circumstances under which the reference was made were 
as follow : — 

One Nuddiar Chand Shaw, servant of a licensed retail vendor of 

« • 

imported liquors, was convicted by the Joint Magistrate of How- 
rah of an offence under section 60 of th^ Bengal Excise Act of 
1878, in ^having, as alleged, sold excis^able imported liquor by 
wholesale, and was sentenced to pay a fine of one hundred rupees. 

The facts In evidence were that an informer was sent wit]i in- 
structions to demand the sale to him, by the same transaction, of 
12 quart-bottles of beer and of 3 quart-bottles of brandy; and 
these quantities of such liquors Respectively were supplied to him 
by tht accused. 

The Sessions Jpdge was of opinion that the sale of the two dis- 
tinct quantities of different kinds of liquor, though in total quan- 
tity exceeding two gallons or 12 quart-bottles, did not amqunt to 
a wholesale sale within the meaning of the Act He was also of 
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opinion that, in any case, the accused, ))eing a servant only, of the 
retail vendor, was not liable to the Act. 

The opinion of the High Court (i) vvas.as follows: — 

The accusecL has been convicted under section 6o of “ The 
Bengal Excise Act,” VII. (B. C.) of 1878. This section enacts 
that “ Every licensed retail vendor who sells by wholesale . , shall 
*'be liable for every such offence to a (in* not exceeding two hun- 
dred rupees.” 

The Sessions Judge is* of opinion that the conviction is bad 
(/) because the sale of twelve bottles of beer and three bottles of 
brandy at the same time is not a sale by wholesale ; and [ 2 ) because 
the person convicted is not .a retail vendor, but the servant of such 
a vendor. • 

We think that the Sessions Judge is right yi hfs view of the 
law as to the second point. 

As to the first point, there i-. more roo.n for doubt. Under 
section 15 of the ” Bengal Excise Act,” the sale of a larger 
quantity of spirituous or fermented liquors than twelve quart-bot- 
tles would bi; a sale by wholesale. If, therefore, more than twelve 
bottles of beer or of brandy, A of the same kind of liquor, had 
been sold at one transaction, this would be a sale by wholesale. In 
this case two kinds of liquor were sold, and the quantity of neither 
kind exceeded twelve bottles. The case of such a sale i*s provided 
for by a clause of the section, which is in fact an explanation (cl. 12 ) : 
“ Under^ this section a sale of an assortment of spirituous or fer- 
rnented liquors in greater quantity than is specified above by a 
‘‘ licensed retail vendor, is prohibited.” If this provision stood 
alone, without any other provision following or qualifying it, the 
sale in the present case would probably be within the prohibition. 
The section then goes on to enact : “ The Board may by rule 
“define what shall be held to be an assortment for the purposes of 
“ this section.” So far as* we have been able to discover, there is 
no evidence that the Board have n^ade a definition of “an assort- 
ment ” from which would be excluded such a sale as that in this 
case — a sale, that is, of twelve bottles of beer a*ad three bottles of 
brandy. This being so, the sale in question probably comes within 
prohibition in the explanation-clause above referred to, but, for the 
(i) PoNTWEX and Fiei-d, yy. 
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decisiifn of this case, it is not necessary to determine this point, as 
we think that, upon the second ground, the conviction must be 
reversed. 


We are clear that the licensed retail vendor himself is the 
only person liable to the penalty provided by section 60, and that 
the servant of such vendor is not liable to conviction under this 
section. 


We set aside the conviction of Nuddiar Chand Shaw had under 
section 60 of “ The Bengal Excise Act,” acquit him, and direct 
that the fine, if realized, be refunded. 



VOl. VHf.l 


CRIMINAL JURISDICTION. 


ig? 


[criminal JURISDICTION.] 

EMPRESS 

AND 

' M. J. VYAPOORY MOODIUAR. 

Evidence Act (/. of i8>j2)^ sections 5, 6^ 8, //, 14 — Evidence^ on criminal trial, 

t 

of unconnected acts of same nature as those charged. 

In a trial upon three specific charges of receiving illegal gratification from the 
firm of C. and Co., at T., in 1876, evidence of similar but unconnected instances of 
receiving illegal gratifications from the same firm at Thayetmyo in the years 1877 

and 1878 was offered; 

• • 

Held that sifch evidence was inadmissible. 

Per Mitter, y.— If the receipt of the several sums mentioned in the charges 
be considered to have been proved by other evidence, and if it were necessary to 
ascertain whether the accused received them as a motive for showing favour in the 
exercise of his official functions, the alleged transactions of 1877 and 1878 might be . 
relevant under section 14 of flie Evidence Act ; but they are not relevant for the 
purpose of establishing the fact of payment 14 1876. 

Reference submitted by the Officiating Ju 3 ges of the Special 
Court at Rangoon, under section 80 of the Burmah Courts Act 
(XVII. of 1875), ^01^ opinion of the High Court. 

[Criminal.] C. L. R. 78. 
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The point on which the Judges of the Special Court differed is 
thus stated by them : — 

The accused w'as charged under section 161 pf the Indian Penal 
Code with receiving illegal gralificatioiis on three distinct occa- 
sions at Tonghoo in the year 1876 from the firm of Cohen and Co., 
and there were also three counts charging him under section 165 of 
the Indian Penal Code with reference to the same sums. He was 
tried before the Additional Recorder and a jury, and acquitted by a 
majority of the jury on all the charges, and the Additional Recorder, 
dissenting from the opinion of the 'majority, referred the case to the 
Special Court under section 263 of the Criminal Procedure Code. 

At tlie trial, evidence was admitted of similar but unconnected 
receipts of illegal gratifications by the accused from the same firm 
of Cohen and Co during the year- 1877 and 1878 at Thayetmyo. 
At both places, and in the three years, 1876, 1877, and 1878, the 
firm of Cohen and Co were doing business as Commissariat Con- 
tractors, and the accused was the manager of the Commissariat 
Office, first, at Tonghoo, and then at Thayetmyo. 

The Officiating judicial Commissioner, at the hearing before 
the Special Court, was of opinion that the evidence as to the similar 
but unconnected receipts of il’cgal gratifications at Thayetmyo 
during the years 1877 admissible to prove the 

specific charges relating to the year 1876, and therefore thought 
that the verdict of the majority of the jir'y acquitting the accused 
should not be intf'rfered with. The Additional Recorder was of 
opinion that that evidence was admissible, and that the verdict of 
the majority of the jury should be reversed. 

The, Officiating Judges, being unable to agree in a judgment, 
therefore referred the case, under section 80 of ihe Burmah Courts 
Act (XVII, of 1875), to the High Court of Judicature at Fort William. 

, The point as to which the Officiating Judges differ is as follows : — - 

Whether, in trying the three specific charges of receiving 
illegal gratifications from the firm of Cohen and Co. at Tonghoo in 
1876, evidence of similar but unconnected instances of receiving 
illegal gratifications from tlie same (irm at Thayetmyo in the years 
1877 ^878 is admissible. 

Phillips (Standing Counsel) for the Crown. No one appeared 
for the prisoner. 
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The following judgments were delivered by the High Court (1): — 1881 

Garth, — The prisoner in this case was tried before the 

Special Court at Rangoon upon three .charges for receiving M. J Vya- 
money illegally a public servant, contrary to the provisions of moo^d^ilIar. 


sections 161 and 165 of the Indian Penal Code. 

The transactions upon which the char*ges were based are all 
said to have occured in^the year 1876; and ibe nature of them 


Judgment. 
Garth, 6‘. J. 


was, that the prisoner, being then the managing clerk in the 


Commissariat office of*Tohghoo, where Messrs. Cohen Brothers 
carried on business as Commissariat Contractors, accepted cer- 


tain remuneration from Messrs. Colien for services which he is 


said to have rendered them in his official capacity. 

The case for the prosccution*was that these services were ren- 
dered, and the remuneration received by the prisoner,* under some 
arrangement which existed between the parties in the year 1876, 
but which came to an end in January 1877. 

In the year 1877, prisoner was transferred to the Commis- 
^. sariat office at Thayetmyo, and it was alleged by the prosecution 
that, in that; year, Messrs. Cohen, who also carried on business as 
Commissariat Contractors at the latter place, made a similar 
arrangement there with the prisoner, and that certain sums were 
given to him as remuneration in that year for i>imilar services. 

Upon the trial, evidence was adduced on the part of the prose- 
cution to show the receipt of these sums and the e:jiistcnce of this 
arrangeiijent in ,1877. But tlie learned Judges in the Special Court 
differed in opinion* as to whether the evidence was admissible, and 
therefore, under section *80 of the Burmah Courts Act, they have 
referred the question to us in the following terms : — 

“Whether, in trying the three specific charges of receiving 
“ illegal gratification from the linn of tohen Brothers at Tonghoo 
“in 1876, evidence of similar but unconnected instances ot receiv- 
“ing illegal gratifications from the same firm at Thayetmyo in the 
“ years 1877 and 1878 is admissible.^ 

It has been contended by Mr. I^hillips for the Crown that the evi- 
dence was admissible under some one or more of ‘the sections from 


5 to 14 of the Evidence Act, as showing the illegal nature of the 
transactions between Messrs. Cohen and the prisoner in 1877, and 


(I), Garth, C.Jf., Mittbr and Maclban, JJ , 



200 


HIGH COURT. 


i8Si 

Empress 

V, 

M. J. Vya. 

POOuY ' 

Moodiliar. 
Judgment. 
Garth, C.J. 


[VOL. VIII. 

the probability that, if sums were received by the prisoner from 

them for an illegal consideration in that year, the sums which were 

received from them by the prisoner in the previous year were also 

for an illegal consideration. 

o * 

1 believe that we are all agreed that this evidence was not 
admissible under any^ ot the sections from 5 to 13 of the Evidence 
Act ; but my brother Mitter is of opinion that it might be admis- 
sible under section 14 upon the grounJs stated in his judgment. 

After carefully considering this point and the authorities to 
which our attention was called by Mr. Phillips, I have come to 
the conclusion that the evidence was not admissible. 

Section 14 seems to me to apply to that class of cases which is 
discussed in Taylor on Evidence, 6th Edition, sections 318 to ; 
that is to say, cases where a particular act is more or less criminal 
or culpable according to the state oi mind or feeling of the person 
who does it ; as for instance, in actions of slander, or false imprison- 
ment, or malicious prosecution, where malice is one of the main 
ingredients in the wrong which is charged, evidence is admissible 
to show that the defendant was actuated by spite or enmity 
against the plaintiff, or again, on a charge of uttering counterfeit 
coin, evidence is admissible to show that the prisoner knew the coin 
to be counterfeit, because he had other similar coin in his pos- 
session, or had passed such coin before or after the particular occa- 
sion which formed the subject of the charge. 

The illustrations to section 14, as well as the authorities cited 
in Taylor, show with sufficient clearness the sort^of c^ses in which 
this evidence is receivable. 

, But* I think we must be very careful not to extend the opera- 
tion of the section to other cases, where the question of guilt or 
innocence depends upon actual facts^ and not upon the state of 
a man's mind or feeling. We have no right to prove that a man 
committed theft or any other crime on one occasion by showing 
that he committed similar crime's on other occasions. 

Suppose, for example, that usury was a acrime by the law of this 
country, and that* a prisoner was charged with having taken usuri- 
ous interest from A. B. in a transaction which occurred in 1870. 
It seems quite clear to me that, for the purpose of prov.ing the 
nature of this transaction in 1870, evidence could not be given of 
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some otlier usurious transaction having taken place between the 
same parties in 1871. 

The question in such a case would be, not whether the pri- 
soner had a mind prone to the commission of usury, or whether 
he was in the habit of making usurious contracts, but whether, in 
the particular instance, the prisoner had, in point of fact^ been 
guilty of usury. 

Now, as I undersPand the argument for the Crown in the pre- 
sent case, it amounts to *this: In the year 1876, Messrs. Cohen 
were Commissariat Contractors at Tonghoo, and the prisoner 
was the managing clerk in the Commissariat. In the year 1877, 
ihese parties were employed respectively in the same way at 
Thayetmyo. In the year 1876^ the prisoner is charged with 
receiving certain sums of money as bribes from Messrs. Cohen 
for showing them some favoui* in his oriicial capacity, and he is 
proved to have actually received those sums. Under these cir- 
cumstances, Mr. Pnillips argues that evidence is admissible that, 
in the year 18/7, he received other sums from Messrs. Cohen as 
bribes in order to prove that the sums which he received in 1876 
he also received as bribes. But it seeins to me that the question, 
whether he took the sums in 1876 as bribes for doing a favour to 
Messrs. Cohen, is in each case purely a question of fact. It is not, 
as it seems to me, a matter of intention or feeling, or Jcnowledge ; 
and 1 think that, in such a case, evidence is no more admissible to 
show that he took bribes from Messrs. Cohen in 1877 than it 
would te tq sho*w that he stole some of the Government money 
in 1876, because he afte^rwards stole some in 1877. 

I would therefore answer the question referred to us^by saying 
that, ill my opinion, the evidence is not admissible. 

MACLiiAN, J , — I concur. 

MrrriLR, J , — The facts of the case in which this reference 
has been made are briefly these: — 

The accused was committed {pr trial on 12 separate charges of 
receiving illegal gratifications as a public servant under sections 16 
and 165, the receipt of these several sums o( money extending 
over a spaca of three years — 1876, 1877, and 1878. 

At the trial, the prosecution elected to proceed on three charges. 
The transactions out of which they are alleged to have arisen all 
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luii penecl in the year 1876. The accused was the managing clerk 
in the Colnmissariat Office at Tohghoo in the year 1876, where 
the Cohens transacted business as Commissariat Contractors.’ The 
evidence for the prosecution is, that there was an understanding 
between the Cohens and the accused under which he had agreed 
for certain remuneration to show to them certain favour in the ex- 
ercise of his official functions; that this agreement came to‘an end 
in January 1877, when the accused was transferred to the Commis- 
sariat Office at Thayetinyo. That, in tiie /nonth of June of that 
year, the Cohens, who also transacted business as Commissariat Con- 
tractors at the latter place, entered into a similar agreement with 
the accused, and the evidence of payments of money to him in 
1877 and 1878 at Tnayetmyo unde^r the last-mentioned agreement 
was adduced in the course of the trial. The question of law that 
has been referred to us is as follows*: Whether, in trying the three 
specific charges of receiving illegal gratifications from the firm of 
Cohen and Co. at Tonghoo in 1876, evidence of similar but uncon- 
nected intances of receiving illegal gratifications from the same 
firm at Thayetmyo in the years 1877 an.d 1S78 is admissible. 

I am of opinion that receipt of illegal gratification in the years 
1877 and 1878 at Thayetmyo cannot be proved in order to establish 
that t!ie accused received the three sums of iiDney mentioned in the 
charges for Which he was tried. 

The two se^s of transactions are not so connected as would 
make them relevant to one another within sections 5^ to 14 of the 
Evidence Act. » « 

Section 6 cannot apply, because the. payments of 1877 and 
i8j8 are not connected with the facts in issue in this case as to 
form part of the same transaction. The alleged agreement of 1876, 
according to the case for the prosecution, came to an end in January 
1877, and the alleged payments in 1877 and 1878 were said to 
have been made under a different understan*ding. 

The next section, under wlvch it was contended in the lower 
Court that the transaciions in 1877 and 1878 were relevant, was 
section 8. But it seems to me that it cannot be said that they show 
or constitute a motive or preparation for the facts in issue. Neither 
can the conduct of the accused as shown in the alleged transactions 
of 18/7 and 1878 be said to have been influenced by the lacts in 
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issue in the sense in which these words are used in the section. 
No doubt a person who commits a crime with impunity may 
ordinarily be found more ready to commit another crime of a 
similar nature, and in that sense the second crime may be con- 
sidered to have been influenced to a certain extent by the com- 
mission of the first crime. But it seems to nje that that kind of con- 
nection'is not contemplated by this section. Jf it did, then, where 
a person is charged with an offence, the whole of the previous 
history of his life would be relevant, because every event of his 
life that preceded the commisSion of th^ crime may be considered 
to have influenced it in some way. But that is not the meaning of 
the section. The influence referred to here must be direct and 
obvious; and, in this sense, I sannot say that the transactions of 
1877 and 1878 were in any way influenced by the facts in issue. 
The same observation will a^)ply to the contention based upon 
section ii. Tiiere also the words “ probable ” point out 
that the connection between the facts in issue and the collateral 
facts sought to be proved must be so immediate as to render 
the co-existence of the two highly probable. 

The only other section which it is necessary to notice is section 
14, Under that section collateral facts specified therein can be 
proved if the question be as to the existence of any state of mind. 
In this case, if the receipt of the several sums of money mentioned 
in the charges be considered to have been proved to the satisfac- 
tion of^ the Coprt by other evidence, and if it he necessary to 
ascertain whether the accused received them as a motive for show- 
ing favour in the excKcisc of his official functions, the alleged 
transactions of 1877 and 1878 may in that case be relevant under 
this section. But they are not relevant for the purpose of 
establishing the fact of payment in the year 1876. 
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In the Matter of SHAIKH AGHANI 

AND 

BHAGI HALWAl. 

Penal Code (Act XLV. of i860), section j’jg—Distraini^’Act VIII, (B, C.) of 

i86g^ section 6, 

Persons removing property under th^ provisions of the Kent l.aw relating to 
distraint ought not to be proceeded against under the Criminal Law, but the 
parties aggrieved by a wrongful distraint should have recourse to the remedy pro- 
vided by Act VIIL (B.C.) of 1869. 

R.EFERENCE submitted under section 296 of the Code of 
Criminal Procedure by the Officiating Sessions Judge of Tirhoot 
for the opinion of the High Court, 

The terms of the reference as stated were as follow : — 

^‘One Shaikh Aghani preferred a complaint to the Magis- 
trate of Diirbhangah, stating that he held 15 cottas of land under 
the accused No, i, Turunt Lall Chovvdhri, whOj on account of his 
declining to lend him the use of his plough, came with his brother 
Gobind Lall and some 30 or 40 men upon this land, and cut and 
carried away his crop of paddy growing thereon. At the trial the 
accused, Turunt Lall Chowdhri, stated that the land and crop in 
question belonged to a ryot of his, named Muhbub, and that he had 
legally distrained his crops for arrears of rent, and that he, and 
his servants were therefore not guilty of theft. 

“The Joint Magistrate, who tried the case in a very short judg- 
ment, in which he did not revie\f the evidence adduced by both 
parties, held that the land and crop were in the complainant’s posses- 
sion, and that, undfr colour of distraint- proceedings, the accused cut 
and removed the crop, and were therefore guiltv of theft; and he 
sentenced Turuiu Lall Chowdhri to pay a fine of Rs. ioo,:orin 
default to undergo 2 months’ rigorous imprisonment, and Bhagi 
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Halwai to pay a fine 'of Rs. 10, or in default to undergo rigorous 
imprisonment for the same term. 

“Turunt LallChowdhrl appealed to mej and I have reversed the 
Joint Magistrate’s orders on the grounds that [a), on the proved and 
admitted facts of the case, the offence of theft has not been legally 
established, and { 6 ) the evidence of the complainant and witnesses 
is untrustworthy, while the appellant has proved very clearly that 
the land in question was in the possession of his ryot Muhbub, and 
not of the complainant.' xlie sentence passed on Bhagi Halwai 
not being by law appealable, he has prJyed that his case may be 
, referred for the orders of the Honourable Court, and I make the 
reference on the ground that the evidence before the joint Magis- 
trate did not warrant a conviction* for theft under section 379 of the 
Indian Penal Code. . 

“ The facts are clearly apparent from the documents filed on 
behalf of the accused. On October 19th, 1880, a written authority 
to distrain the crops of Muhbub was executed by the Malik in 
favour of his servant Bhageloo. On November 24th, 1880, Bhageloo 
applied to tht Moonsiff having jurisdiction for assistance to distrain 
the crop of Muhbub. This application was rejected by the Moon- 
siff on the 26th November on the ground that no necessity for 
granting assistance had been shown. Then, on December 2nd, i88o, 
Bhageloo put in a petition stating that he had distrained Muhbub’s 
paddy crop on November 27th, cut, threshed, and stared it on Decem- 
ber ist, and he played that the usual notice and proclamation of 
sale might be issued under section 80 of the Rent Law. The notice 
and sale-proclamation 'were accordingly issued. The above 
facts are not only proved beyond dispute, but they have been sub- 
stantially admitted by the complainant in his petition to the Joint 
Magistrate dated December 17th, 1880, filed subsequently to his 
evidence against the accujed being recorded by that officer. In this 
petition he signified his intention of instituting a civil suit against 
his landlord under the Rent Law (lection 96), and prayed that his 
complaint might be struck off without trial. 

In the face of this admission on the part o? *the complainant, 
it seems to me that the case was at an end, and should have been 
dismissed. The proceedings admittedly taken by the landlord were 
regular, and in accordance with the provisions of the law on the 
[Criminal ] C. L R. 79. 
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subject of distraint, and to hold that, under such circumstances, he 
and his servants have been guilty* of theft would, it appears to me, 
be overstraining the definition of theft as given in section 378 of 
the Penal Code. The complainants proper remedy lies in a suit 
under section 96 of the Rent Law. 

* * * * 


** As I am of opinion that, on the admitted fact, the offence of 
theft has not been established, I respectfully submit that the con* 
viction and sentence, as regards the accused Bhagi Halwai, should 
be quashed, and the fine or any portion of it, if realized, should be 
refunded to him by the orders of the Honourable Court." 

The opinion of the High Comt (i) was as follows:—* 

We agree with the Sessions Judge in this case, and we reverse 
the conviction of the petitioner Bhagi Halwai. The persons 
erroneously convicted of theft were clearly acting under cover of 
the provisions of the Rent Law relating to distraint, and that law 
provides damages for the abuse of these provisions. The parties 
concerned, if aggrieved, should have resorted to the remedy so pro- 
vided, and should not have set the criminal law in motion. 

The conviction of Bhagi Halwai is set aside, and the fine, if 
realized, must he refunded. 


(1) PoNTiFLX and F'ield, JJ , 
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[criminal jurisdiction.] 

In the Matter of BEHALA BIB! . t . . . Appellant. 

Penal Code (Act A'LK, of i860), section 001— False information. 

Section 20t of the Penal Cifde is not intended to apply to the case of a person 
who appears to be the possible or probable oUeniJer, making statements exculpat- 
ing himself by inculpating another. 

A . . 

-APPEAL from a conviction anJ sentence passed by the Sessions 
Judge of Jessore under section 201 of the fiidian^Peiml Code. 

The facts appear from the judgment of the High Court (1), 
which was as follows : — 

We think that the conviction in this case cannot be sustained. 

The facts are as follow: Behala, the appellant, with her 
infant, was, sleeping in the same room with her husband. Her 
husband, on awaking about dawn, found her and the child missing. 
After some search, she was found at a relation's house, but without 
the child. As to what had become of the child, she then and sub- 
sequently made contradictory statements. She said at one time 
that she had left it in the room with her husbeind. At another 
time, she said that she had been enticed away by one Rakhal; that 
the child had csied, and Rakhal had said, “Let me go and leave it 
with its father that he then took the child away and quickly 
returned, upon which she and Rakhal went away together.* 

Before the Magistrate she said that one Herasatula had 
enticed her away, and that he had thrown the child into the river. 

The Sessions Judge has believed the last story, and has con- 
victed the woman under section 201 of the Indian Penal Code of 
giving false information respectingtthe murder of Ujjala, her infant, 
with the intention of screening the murderer from legal punishment, 
i, e.f with the intention of screening Herasatula., The information 
said to be felse is that contained in her statement as to Rakhal. 
Now there is no evidence to show that the story about Herasatula 
(i) PoNTiFKX and Field, /y. 
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is more true than that about Rakhal : and there is no good reason 
why the Judge should adopt one story rather than the other. 

As to what the wpman stated about Rakhal, the evidence is 
very meagre as to the exact language and the exact occasion upon 
which this language was used ; and the statement, as given by the 
police-officer, Bireshur^ is certainly not information respecting the 
murder of Ujjala, for she said merely that Rakhal had taken the 
child away after expressing an intention of leaving it with its 
father. 


The unfortunate wotnan appears to have disappeared by night 
from her husband^s side, and there is much reason to suppose that 
she took her infant with her. She was found some time after with- 
out her infant, which was of too tender an age to take care of itself. 
Under these circumstances grave suspicion attached to the woman, 

When she was arrested, she made contradictory statements as to 
what she had done with the child. Her manifest object in making 
these statements was to exculpate herself. We think that section 
201 of the Penal Code was not intended to apply to such a case— 
a case, that is, in which the person, who is the possible or probable 
offender, makes statements exculpating himself by inculpating 
another. 

That Herasatula murdered the chifd, and that Behala, knowing 
this, gave information respecting the murder, with the intention of 
screening Herasatula from punishment, rests upon no evidence. 
We reverse the conviction, and direct the release of the appellant 
Behala. 
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In the Matter of JAMARIA Appellant. 

Penal Code (Act XLV. of i860), section 211— False charge, 

A Station Staff Officer having neither magisterial nor police powers, a false 
charge made before him does not amount to such a criminal proceeding as is 
referred to in section 2il of the Indian Penal Code. * 

• • 

A *' false •charge," to make the above section applicable, must be made to a 
Court, or to an officer who ha^ powers to investigate and send it up for trial. 

A 

**PPEAL from a conviction and sentence passed by the Judicial 
Commissioner of Chota Nagpore, under section 21 1 of the Indian 
Penal Code, on the 1 8th September 1880. 

The facts, as far as necessary, appear from the judgment of 
the High Court (i), which was as follows 

V 

f 

This case came before one of the Judges of the present Bench 
in the vacation, and it occurred to him that no charge was made 
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to any one competent to act upon it. Enquiries were therefore 
made as to' the powers (magisterial or police) of the Station Staff 
Officer. 

From the papers it will be seen that he has no €uch powers. 


The appellant appeared before Captain Simpson, Adjutant, iith 
M.N.I., and Station Staff Officer, and charged a non-commjssioned 
officer with rape. There was an inquiry, and the charge being 
found to be false by the Military Authorities, the Commanding 
Officer caused the appellant to be pi;osecuted' before the Criminal 
Authorities under section' 21 1. She was committed for trial, and 


convicted by the Judicial Commissioner under that section. 


We are of opinion that the appellant neither instituted, nor 
caused to be instituted, a criminal proceeding. She no doubt 
charged the non-commissioned officer with an offence, but the 
Station Staff Officer having neither magisterial nor police powers, 
as we are informed, it seems to us that section 21 1 will not apply. 
We do not think it is unduly refining the words of the section to 
say that the false charge must be made to a Court, or to an officer 

fi 

who has powers to investigate and send up for trial. 


We therefore set aside the conviction, and direct the appellant's 
discharge. 
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GOBiND CHUNDER MOITRA Ai'peiiant; 

AND 

ABDUL SAYAD AND others Respondents. 

• 

Criminal Procedure Code {Act X, of i 8 y 2), section iirisdiciion of Ma^s- 

iraie^Magistraies duty to maintain decree or order of competent Coutl-^ 
Land Registration Act, Order under, as to possession-^** Dispute "^Breach of 
peaces Act X, of i 8 p, section ^gi. 

The principle that, where there has been a decree passed between rival 
claimants to immoveable property, it is the duty of the Magistrate to maintain 
such decree, is applicable to orders in proceedings under the Land Registration 
Act declaring a particular person in possession. 

Accordingly, where an order liad been mad 3 under that Act, in the presence 
of both parlies, and after evidence taken on both sides, dtchring one of the 
panics to have pr^oved possession, .and entitled to have his n.ime registered, and 
pending the (fonfirmation of that order, disputes arose as to the latid in question, 
it was held, on the ground that, when the rights of the parties had been deter- 
mined by a competent Court, there was no longer a “ dispute” within the meanipg 
of section 530 of the Code of Criminal Procedure, that it was not competent to the 
Magistrate to take proceedings under that section. 

The proper course for a Magistrate to pursue if tlie unsuccessful party does 
any act that may probably occasion a breach of the peace is to take action under 
section 491 of the Code of Criminal Procec^ure. 

D 

J-VULE to show cause why an order passed by the Deputy 
Magistrate of Pubna on the 20th January 1881 should not be set 
aside. The circumstances under which the rule was obtained 
appear from the judgments delivered by the Divisional Bench of 
the High Court by which the case was heard. 
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of the Rule, 

Lee and Baboo Taraek Nath Palit showed cause. 

The following judgments were delivered by the High Court (|) 


Judgmint, 


PONTIFEX, y. — I think this rule must be made absolute, and the 


order of the Deputy Magistrate must be discharged. In giving my 
PoNTiFBx, fQj. decision, it is necessary to advert shortly to some 

circumstances which preceded the order made by the Deputy 
Magistrate. The person “ asking for the rule is one Gobind 
Chunder Moitra, who alleges that, in March 1879, he purchased 
the property with respect to which the order which he seeks now 
to set aside was made under section 530 of the Code of Criminal 
Procedure, the drte of such order being the 20th January 1881. 
On the 2oth March 1879, Gobind Chunder applied under the 
Land Registration Act to have the land registered in his name. 
The decision of the Deputy Collector, in which he found that 
Gobind Chunder had proved possession, and was entitled to 
registration, was not passed until the 24th December 1879, 


Now, it appears that, prior to this alleged purchase by Gobind 
Chunder Moitra, Abdul Sayad and Abdul Mayid, who now oppose 
the Rule, had obtained registration of the property in their names, 
under the Land Registration Act, on the 6th March 1879. It was 
therefore impossible for the Deputy Collector, on the 24th December 
1879, to direct that the land should be registered in the name of 
Gobind Chunder Moitra, It was necessary that, for that purpose, 
his proceedings should go up to the Commissioner, who, if he con- 
firmed the decision of the Deputy Collector, alone had the power to 
direct that the registration in the names of Abdul Sayad and 
Abdul Mayid should be cancelled in order that registration might 
be effected in the name of Gobind Chundef Moitra. The proceed- 
ings accordingly went before the Commissioner, but it was not 
until the 29th September 1880 that he passed his final orders, and, 
under those orders^ .in the month of October 1880, the registration 
in the names of Abdul Sayad and Abdul Mayid was cancelled, 
and Gobind Chunder Moitra's name was finally registered. TIjese re- 
gistration-proceedings, therefore, occupied a period extending from 
(0 PoKTiFSx and Field, 
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the 1 8th March 1879 to October 1880. It must, however, have 
been manifest to Abdul Sayad and Abdul Mayid, from' the 24th 
December 1879, when the Deputy Collector decided in favour of 
Gobind Chunder’s possession, that there was every probability that 
the result of the proceedings would be, that the property would be 
registered in the name of Gobind Chunder Moitra. As it seems to 
me, to evkde these consequences, and while the r.efcrence was pend- 
ing before the Commissioner in order that his ultimate orders might 
be obtained, recourse vyasjiad to proceedings under secrion 530, 
which were commenced in July 1680. 

In the registration-proceedings under the Land Registration Act, 
the Deputy Collector had decided the question in the presence of 
both parties. Lach party had ^ad an ample opportunity of ad- 
ducing all the evidence that he thought necessary to p,rove his case, 
h^ach party did adduce evidence, ^nd, upon that evfdence, the Deputy 
Collector, acting under the Land Registrition /\ct, finally decided 
that Gobind Chunder Moitra had pr oved possession^ and that he was 
entitled to have his name registered. Now, the criminal proceed- 
ings in July 1880 were started by certain* ryots submitting a peti- 
tion of complaint alleging that others of the ryots, at the instiga- 
tion of Gobind Chunder Moitra, were going to do certain acts which 
would tend to a breach of the peace. Upon the receipt of that 
complaint, a police-report was called lor, and a report was accord- 
ingly made by the police. Their report is, that there were two 
persons who claimed to be landlords; that certain of the ryots took 
the part of one side and others of the other side ; and that, at a future 
time when the crops ca ine to be cut, it was probable that the ryots 
of one side might cut tlie crops which had been grown by l^he other 
side, and a breach of the peace might ensue. But the police recom- 
mended that it would be sulficient if the leading ryots on either 
side were bound over to keep the pe^cc. Upon that report, the 
District Magistrate, who possibly had no notice of the registration- 
proceedings, held a proceeding under section 530, and referred it 
to the Deputy Magistrate, who was the very same person who, as 
Deputy Collector, had decided the land-registration case in favour 
of Gobind Chunder Moitra, finding that he had proved that he was 
in possession of this property. The Deputy Magistrate took 
evidence with respect to the complaint under section 530. There 
was nothing in the police report to implicate Gobind Chunder 
[Criminal.] C. L R, 80. 
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Moitra in any of the acts out of which it was suspected a breach of 
the peace might ensue, *The police had only implicated the ryots. 
But, notwithstanding, the Deputy Magistrate, in his office of 
Deputy Collector, had, so recently and after a full investigation, 
decided that possession was in Gobind Chunder Moitra, he con- 
sidered that he might altogether disregard his prior proceedings as 
Deputy Collector, and proceed again under section 530 to determine 
who was in actual possession of this land, being the very same 
question which he had already tried and decided. 


Now, in my opinioji,' the fact, that these registration-proceedings 
were pending at the time that the application was made for inter- 
ference under the Criminal Procedure Code, should have made the 
Deputy Magistrate extremely careful not to make any order as to 
possession under ^section 530 unless he was quite satisfied that a 
bond-fide dispute existed, and that a breach of the peace was immi- 
nent. The Meahs, knowing that the registration-proceedings could, 
under ordinary circu nstances, only properly be set aside by a 
regular suit, though they might avoid being obliged to resort to 
that remedy if they could set the Criminal Court in 'motion under 
section 530, and hence this alleged quarrel between the ryots and 
the application to the District Magistrate. 

Unfortunately the Deputy Magistrate, altogether disregarding 
the former order that he made after a full trial, has now entirely 
rendered nugatory his order of October 1880. In my opinion the 
Deputy Magistrate, knowing that the land-registration proceedings 
only awaited formal completion, ought not to have proceeded under 
section ,530 to deal with the question of possession — a question 
which he had himself so recently decided in the4)resence of both 
parties. It would have been quite sufficient, if he thought a breach 
of the peace was imminent, to bind over the leading ryots on either 
side as recommended by the police. There was nothing to show 
from the police-report that Gobind Chunder Moitra was implicated 
in the acts complained of, and it seems to me, in passing the order 
in respect of possession, and in setting aside his own order, the 
Deputy Magistrate was acting improperly and unfairly to Gobind 
Chunder Moitra. It was never intended that the provisions of 
section 530 should be used for the purpose of avoiding a decision 
io recently^^arrived at after a full tria 1. 
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The Rule will be made absolute, and the order of the Deputy 
Magistrate set aside. ^ 
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Field, I also am of opinion that’this Rule must be made abdul 
absolute, and the'order of the Deputy Magistrate set aside. Under 
section 530 of the Criminal Procedure Code, a Magistrate, in order Ju dgm nt. 
to give himself jurisdiction, must first record*a proceeding setting field y. 
forth that he is satisfied <hat a dispute likely to induce a breach of 
the peace exists concerningjand, &c., and this proceeding must state 
the grounds upon which he is so«satisfied. It appears to me that, in 
the case before us, the proceeding recorded by the District Magis- 
trate is defective in that it does not set forth in express language 
that he was satisfied that a dispute likely to create a breach of the 
peace existed in respect of the land in question between (iobind 
Chunder Moitra on the one side^nd the Meahs dn the othec side; 
and that it is further defective in that it does not set forth the 
grounds upon which he was so satisfied that such dispute existed. 

The Magistrate’s proceeding refers to a police-report, which may 
perhaps be taken to be incorporated by reference. I think the 
proceeding Itself ought to contain all the particulars essential to 
give the Magistrate jurisdiction ; and that reference to any othe*" 
document ought not to be necessary in order to the ascertainment 
of these essential particulars. But, even if the police-report be 
here taken to be part of the proceeding, the above defects are not 
removed, as this report shows merely that there v^as a dispute be- 
tween tAro sots eff ryots in the village, who had respectively taken 
the sides o( Gobind Chunder Moitra, and of the Meahs. Now, the 
ryots are not parties to tlie present proceedings; the only parties 
being Gobind jChunder Moitra on the one side and the Meahs on 
the other side; and it thus appears that the real '' parties concerned 
in the dispute ” were not the parties called upon to attend Court, 
and state their claims to ajctual possession. There is another ground 
upon which it appears to me that the order of the Deputy Magis- 
trate in this case should be set aside, and that is, because there was 
no such dispute as is contemplated by section 530. When once 
a Magistrate has recorded the preliminary proceeding under the 
section, and h*as called upon the parties concerned in the dispute to 
appear before him, the express language of the section does not 
provide for any further inquiry into the fact of the existence of a 



222 


HIGH COURT, 


i88x 

Gobino 

Chundbr 

Moitra 

tr. 

About. 

Sayad. 

Ju igtntni. 

Field, % 


[VOL, VIII. 


dispute likely to induce a breach of the peace. When the parties 
appear before the Magistrate, the law expressly requires only that 
the fact of actual possession be inquired into. But it appears to 
me that the essence and basis of the jurisdiction,^ which a Magis- 
trate can exercise under section 530, depends upon there being a 
dispute likely to create^ a breach of the peace ; and that, when the 
parties appear before tlie Magistrate, if they are able to ‘show, or 
it otherwise appears to the Magistrate, tha*t there is no dispute, or 
no such dispute as is likely to induce breach of the peace, the 
Magistrate should hold his hand, anil : ot proceed further. 

I take it that the term ^Mispute ’’ in section 530 means a rea- 
sonable dispute, a bond-Jidj dispute, a dispute between parties who 
have each some semblance of right, or supposed right. It has been 
decided by this Court in a case ta be found in Rii Mohun Roy vs. 
Wtsr^ 16 W. R., Cr., 2q, that, when a decree has been passed by a 
Civil Court regarding land in dispute, it is the duly of a Magistrate 
to maintain It ; and he has no [)Ower again to institute proceedings 
regarding such land under this section of the Code ot Criminal 
Procedure. The principle of this decision is this : that, when the 
rights of the parties have been determined by a competent Court, 
the dispute is at an end, and it is the duty of the Magistracy to main- 
tain the rights of the successful party. In other words, the defeated 
party will not be allowed to go to the Criminal Court, and, alleging 
the existence of a dispute, invoice the aid of the Magistrate and the 
police to neutralize the effect of the decree of a competent Civil 
Court, When the rights of the parties have been determined, there 
is no longer a “ dispute within the meaning of section 530; and 
the proper course for a Magistrate to pursue, if the defeated party 
does any act that may probably occasion a breach of^the peace, is 
to take action under section 491 of the Code of Criminal Proce- 
dure, and require from such person security to keep the peace. 

In the case ot Rai Mohun Roy vs.'^ Wisef 16 W. R., Cr., 24, 
the question of title had been, definitively determined by the 
Civil Court, and no case has, so far as I am aware, as yet 
arisen in which the principle of tint decision has been carried 
further, or extended to cases in which there has been merely 
a summary adjudication upon the question of possesjsipn. I 
think, however, that the proceedings under the Laud Regis- 
tration Act are proceedings to which the same principle should be 
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extended. Under this Act a revenue-officer is directed to hold an 
inquiry ; that inquiry, in this particular instance, was held In the pre- 
sence of both parties ; and they bad an opportunity of producing 
before the revenue-officer evidence to show that they were in pos- 
session of the land. After making his inquiry, the revenue-officer 
came to the conclusion that Gobind Chunder MoiLra was in posses- 
sion ; his* name was registered in the Collector’s .General Register as 
that of the person in po*ssession of the estate ;and tlie result of this 
registration is, that the.Mciihs are not entitled to sue the tenants lor 
rents ; for, to any such suit, it is*a sufficieyt defence that their names 
are not registered in the Collector’s General Register. 

If, after the. e formal proceedings before the revenue-authorities, 
it is competent to the Magistiai?e to take action under section 530, 
an order made under this section may absolutely 'neutralize the 
efiLCt of the registration-proceedings (as has happened in this case), 
and great confusion and possible injustice may be done. Persons 
w’ho have had experience in the mofussiL are well aware why an 
order under section 530 is so strenuously sought after in many cases, 
Such an oi;der is important as regards the question of limitation. 
The person who is declared by the order of the Magistrate to be in 
possession under section 530 can successfully set up such posses- 
sion in answer to a plea of limitation. 

The question of burden of proof, no unimportant question in 
many cases, depends materially upon whether a pa.rty occupies the 
position, of a plaintiff or a defendant in a civil suit, and the person 
who succeeds in« getting the Magistrate to declare him to be in 
possession obtains no small vantage ground for subsequent litiga- 
tion. Melior est conditio defendentis. 

Then, wheBier a person who has a good title will be able to 
procure witnesses to give evidence in his favour depends in no 
slight degree upon whether he is in possession or out of possession. 
Regard being had to these considerations, I think that Magistrates 
should be most careful in applying* the provisions of section 530; 
that they should not proceed to act under this section unless they 
are satisfied that a dispute, a boni-fide dispute, aTeasonable dispute, 
a dispute in which there is some semblance of right on either side, 
exists; and that such dispute is likely to induce a breach of the 
peace. I am satisfied that it was not the intention of the Legisla* 


1881 

Gobind 

Chunder 

Moiira 

V. 

Abdul 

Savad. 

Judgment, 

Fihld, y. 



HIGH COURT. 


i88i 

Gobind 

CllUNDBR 

Moiira] 

V. 

Abdul 

Sayao, 

y udgment. 

Field, y. 




[VOL. Vtll. 


ture that the provisions of this section should be applied to any 
case in wiiich a competent Court, whether in a regular suit or in 
that sort of proceeding which is in this country known as *a sum- 
mary proceeding, has decided that one person is entitled to, or is 
in possession of, land. 

I may refer to section 535 of the Code of Criminal Procedure 
by way of further argument in support of this view. This section 
enacts that “ Nothing in this chapter shall affect the powers of a 
Collector or a person exercising the power of a Collector, or of a 
Revenue Court.” The offjeer acting under the Land Registration 
Act is probably a Revenue Court ; and, if a Magistrate may, under 
sectijii 530 of the Code of Criminal Procedure, decide that a person 
is in possession, whom a revenue^officer has, under the provisions 
of the Land Registration Act, held not to be in possession, the 
powers of such revenue-officer or' Court would be materially 
affected. 

It therefore appears to me that the order of the Deputy Magis- 
trate should be set aside— (i) because the initiative proceeding of 
the District Magistrate was defective ; (2) because the whole of the 
proceedings were without jurisdiction. 
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I'ROSUNNO COJDMAR CHATIERJEI-Zani) another 

AND 

• tHE EMPRESS. • 

Pinal Code {Ait XLV. of 1860)^ section iSS^Order prohibitirtg collection 
of rent ^ Act X. of i8*j 2 ^ section ^18, 

In cast of a dispute between rival parties as to the payment of rents by tenants, 
a Magistrate has no power, under sectiorf 518 of Act X. of 1872, to make an order 
that no rents s! ould be collected until such time as the right and title of both 
parties should fr-ivt* been established order of a competent Court, and a convic- 
tion under seciM.'i 188 of the Penal Code for disobeying such an order cannot be 
sustained. 

^^OTION to set aside a conviction and sentence passed by the 
Joint Magistrate of Goalundo on the ground that such conviction 
and sentence were illegal. 

Baboo Ka/i Churn Banerjee and Baboo Girja Sunkur Mo- 
joomdar^ for the Petitioners. 

The facts appear from the judgment of the’ High Court (i), 
which was as foflovvs : — 

t • 

The petitioners have been convicted, under section 188 of the 
Penal Code, for disobedience of an order which prohibfted them 
from collecting rents from shop keepers in the (joalundo bazaar. 

This order was passed in May last in consequence of disputes 
between the petitioners and their rivals. The immediate cause of 
the order was a petition by one Ktesori Boistomi, who complained 
that, owing to her refusal to pay rent to one of the rival parties, the 
agents of the other had attacked her house, a'mi broke some por- 
tion of it. We do not find that this complaint was dealt with in 
the usual way, or the outrage inquired into, but an order was at 
(1) MiTTBRand Maclean, JJ, 
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once passed by the Magistrate and addressed to the “ naibs ah^d 
** agents of both parties/' setting forth that, “ in consequence of the 
“ opposition of the parties, there was an increasing ever-present 
probability of an immediate disturbance leading to riots and 
“ affrays between the partisans of one and the other. If any attempt 
" be made to collect rents, a notice to be issued to the naibs and 
agents of both parties to refrain from collecting rents till such 
time as the right and title of both parties be established by order 
“ of a competent Court." The order was headed as a proceed- 
ing under section 518, Criminal Procedure Code. 

If the course adopted is the legal one, then, whenever a dispute 
arises, and some one complains of violence offered to him or her 
individually, rent-collection is to be indiscriminately suspended 
whether the complaint is well founded or the reverse. A claimant 
who has not a shadow of a title may thus put the rightful owner 
to great inconvenience and loss, and tf iiants who are willing to 
pay their rents must not be asked for them, and limitation may 
bar claims thus suspended. 

We have no hesitation in saying that section 518 was never 
intended to authorize an order of the sort now under consider- 
ation, and, as we consider it was an order which the Magistrate 
had no power to pass, we think the conviciion for disobeying it 
cannot be Supported. 

We set aside the conviciion, and direct that the fines be 
refunded. 
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In the Matter of BRAMANUND BHUTTA- ] adoh., 
CHAR/EE • Appellani. 

Penal Code {^Aci XLV, of 1860)^ section oii^False charge^Criminal prtceed^ 
ingSf Institution' o/^Suspicion, Statement to police of, 

A statement made to the police of a suspicioit that a particular person had 
committed an offence is not a '^charge ” within the meaning of section 211 of the 
Indian Penal Code, nor does it amount to the institution of a criminal proceeding, 
and the person making the statement caniyt, on the suspicion being proved to be 
unfounded, be convicted under that 

T 

A HE facts of the case, as disclosed in the evidence, were as 
follow : — 

The prisoner laid a complaint at the thannah stating that a 
dacoity had bfen committed in his house by a gang of 30 or 35 
persons whom he was unable to recognize in the dark, and then 
added, Mohesk Roy was one of the dacoits* / suspect him^ 
because he is my enemy^ Thereupon the police held an investi- 
gation, in the course of which the house of Mohesh 'Roy was 
searched. The prisoner there identified a brass .lota as part of 
the stolen propertj^. This lota, however, was claimed by Mohesh 
Roy as his own, and was afterwards found by the Sessions Judge 
to be really his. It w^as also in evidence that, three days after the 
first information, the prisoner pointed out to an Inspector of Police- 
the broken staple of a door in his house in proof of the dacoity, 
although, according to the testimony of another police-ofiicer, it 
had been previously examined and found to be uninjured. The 
police eventually reported that the complaint was false, and 
the Magistrate i f the district, havittg accepted that view of the 
case, ordered a prosecution under section 2U of the Indian Penal 
Code, which resulted in the conviction of the appellant. 

L, Ghose and Baboo Boido Nath Duit^ for the Appellant. 

L, Ghose. — The conviction is bad. The prisoner had no 
opportunity of proving his case before the Magistrate. It has 
[Criminal.] C. L. R. 8i. 
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been repeatedly held by this Court that a conviction under sec- 
% Jnrt tion2ri is illegal where the accused has not had such an op- 
^ BHurTv*^ portunity. Reg. vs. //era /.all Ghose^ 13 W. R., Cr., 37; Reg. vs. 
CHARJ8B. Gour Mohun Singh ^ 16 W. R., Cr., 44 ; Sreen^th^ Mundle vs. Sree^ 
Argument, ram Rajput^ 24 \V. R, Cr., 62; Syed Nissar /iossnn vs. Ram 
Golam Singhy 25 W. R., Cr., 10; /// the Matter of Choolhaie Telee^ 
2 C. L. R. 315, and in the Matter of Gaaooo Singh, 2 C. L, R. 

Nusibunnissa Bibee ys. Sheikh Erad Alt, ^ C. L. R. 413 and 
534; in the Matter of Russick tail Mi/ter; 7 C. L. R. 382. 

[MittER, y.— But, in all these cases, there was a complaint 
before the Magistrate. In this case the prisoner did not follow up 
his information to the police by a complaint before the Magistrate.] 

It is submitted that the distinction docs not explain the cases. 
A false charge before the police and a false complaint before the 
Magistrate are distinct offences, and the one is not merged in the 
other. Therefore, if the distinction is sound, the conviction in all 
the cases cited might have been upheld as regards the false charge 
before the police irrespective of the proceedings before the Magis- 
trate. There is only one case Ashrof Ali vs. Emprt ss, 1 . L. R, 
5 Cal, 281, in which this distinction is expressly drawn. But, in a 
very recent case, Empress vs. /{arimdad, 7 C. L. R. 467, the 
distinction was not recognized. 

'j'he convict’on is also bad, inasmuch as tlic prisoner did not 
make a charge-or institute proceedings against Mohesh Roy within 
the meaning of section 21 r of the Indian Penal Code. He only 
stated his suspicion, which ought to have been taken for what it 
was worth. 

[PbNTlFEX, 5^. — According to that argument, any person may 
protect himself from future consequences by saying, “ I suspect 
.so and so. ”] 

The aggrieved party might have brought an action for slander, 
but there can be no proceedings under section 211 until a charge 
is actually made. Here the prisoner only stated his suspicion. 

[PONTIFEX, 3 ^.— The police acted upon that statement, and 
searched Mohesh* Roy’s house, and the prisoner was present 
during the search.] 

'Ihe police were not bound to act upon the mere suspicion of 
the prisoner. If they chose to act upon it, they did so on their own 
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responsibility. When Moliesh Koy's house was searched, the 
prisoner was bound to be present. ^ Inrt # 

[PONTIFEX, J . — But there was false identification of property bhutta- 
and fabrication oj false evidence.] ch^kb. 

Even in true cases, there is very often exaggeration and even Judgment. 
fabrication of evidence. But the question, is, did the prisoner 
* charge' Mohesh Roy within the meaning of section 21 1 ? 

[Maclean, J. — The section is not limited to cases when a 
charge is actually made# The words of the section are wider.] 

The words are “ whoever institutes or, causes to be instituted 
any criminal proceeding, or falsely charges,"' &c. The mere state- 
ment of one’s suspicion does not amount to the institution of 
a criminal proceeding. Such a statement: may be worthless, and 
the police ought not to have searched Mohesh Roy’ti house in the 
absence of more substantial grounds. 

[PONTiFEX, J. — If the statement of the prisoner was not 
bond JidCy he ought to be responsible.] 

If the statement was not bond fide^ the prisoner might have 
been proceejjed against for defamation or slander. But, as he did 
not make a charge or institute a criminal proceeding, he ought not 
to be held responsible for the proceedings of the police, wdio acted 
on a statement on which they ought not to have acted. There 
may be other remedies, but it is submitted the conviction under 
section 211 is bad in law. 

The Court ^(i), having taken time to consider, delivered the 
following judgments on the loth March 1881 • 

PONTiFEX, J. — As the learned Judges who heard the appeal Pontifex, y. 
are of opinion that a dacoity was actually committed, but differ 
with respect to the conviction of the appellant for falsely charg- 
ing Mohesh Roy with the offence, I have directed my judgment 
as to the latter point only, 

If a dacoity was committed, I am of opinion ihat the appellant 
ought to be acquitted, because the ftianner in which he mentioned 
the name of Mohesh Roy to the police would not thus amount to a 
false charge. It would amount only to providiifg^ the police with 
a possible clue for investigating the matter which they might or 
might not follow up as they considered fit, 

(i) PoNTiFEX, Mitter, and Maciban, JJ, 



HIGH COURt. [VQl. VlU; 

*j88i Under these circumstances I think the accused should be 

I /» w acquitted. 

Bh” Mitter, y.— I am also of the same opinion. It seems to me 

that the finding of the Judge that there was no dacoity in the 
fudgment, house of the appellant is not warranted by the evidence. On the 
y. other hand, the evidence to my mind is sufficient to support the 
conclusion that the appellant's statement upon this point, though 
exaggerated, was not wholly without any foundation in truth. If, 
therefore, there was a dacoity, the evide^tice, in my opinion, is not 
sufficient to prove that, the appellant falsely accused Mohesh Roy 
knowing that there was no just ground for the accusation. The 
appellant will therefore be acquitted and discharged. 


[criminal jurisdiction.] 

^ i88i THE Matter of JUGGERNATH SAHAI and 

Tb, isth ANOTHER 

of Penal Code (Act, XLV, of i860), sections igi and igj— -False' evidence given before 
a police^officer^lnquiryf Preliminary^Criminal Procedure Code (Act X, 
. of 18^2), section iig, * 

• Persons giving false answers to questions put by a police-officer conducting 
an inquiry preliminary to a proceeding before a Court of Justice may be convicted 
of giving false evidence under sections 191 and 193 of the Indian Penal Code. 

Reg, vs. Nim Chand Mookerjee, 20 W. R., Cr., 41, followed, 

^^OTION to set aside a coAviction and sentence passed by the 
Magistrate of Pachumba, and confirmed on appeal by the Judicial 
Commissioner of Chota Nagpore, 

The petitioners in this case were convicted and sentenced under 
section 193 of the Indian Penal Code, each to one yearns rigor- 
ous imprisonment, for giving false evidence before a police-officer. 


I Appellants. 
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It appeared that, in an inquiry which was being conducted by 
a Police Inspector, they had, in answer to questions pilt to them, 
stated that certain property belonged to them, whereas the proper- 
ty in question did not in fact belong to them. They admitted 
that the statements made by them were false, but they alleged that 
they had been induced to make them by the threats of the police. 
They we're unable, however, to substantiate thi^ allegation. 

The Judicial Commissioner was of opinion that, inasmuch as 
the inquiry was preliminary to a proceeding before a Court of 
Justice, the investigation was a judicial#proceeding. He referred 
to Reg, vs. Soondur Putnaiky 3 W. R., Cr., 59. He was further of 
opinion that the petitioners were, under section 119 of the Crimi- 
nal Procedure Code, bound to speak the truth, and, relying upon 
Reg, vs. Nim Chand Mookerjeey 20 VV. R., Cr.^ 41,* he considered 
the conviction and sentence legal and proper. 

The petitioners now sought to quash the conviction. 

Baboo Ra/t Ktssen Setty for the Petitioners. 

The judgment of the Court (i) was as follows : — 

We consider that in this case the accused were bound to answer 
the questions put to them by the police, and that consequently, 
having given false answers, they committed an offence under 
sections 191 and 193 of the Indian Penal Code, 

We may observe that in this view we are supported by the 
Ruling^ of Mr.^ Justice Markby and Mr. Justice BlRCH in the 
case reported in^o W, R., Cr., 41. 

The application is rejected, 

(i) Cunningham and Prinsep, JJ, 


■ 1881 

Inn 

JOGCERNAfn 

Sahai. 

Judgment. 
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[criminal jurisdiction.] 

In the Matter of KALI KRISHTO THAKUR 

AND 

GOLAM ALI CHOWDHRY ........ Appellant. 

Criminal Prccedure Code {Act X, of 18^2]^ section S30 — Proceeding to be recorded 
tinder section 5^0 of Act X, of 18^2 — Police report^ Incorporation of in pro- 
ceeding recorded by Magistrate — Possession — TitUf how far evidence of 
possession. 

Where action was taken under section 530 of the Criminal Procedure Code, 
the Magistrate recorded the following statement— “ whereas, from the police-report, 
a breach of the peace is probable"— as the ground of his proceeding under that 
section. 

Held that the proceeding thus recorded by the Magistrate wap not in itself a 
sufficient compliance with the requirements of the section, which requires that the 
proceeding shall state that the Magistrate is satisfied that a dispute likely to induce 
a breach of the peace existed, and the ground upon which he is so satisfied, but 
that the police-report referred to might be incorporated to show that a dispute 
likely to induce a breach of the peace existed, and that there were grounds upon 
which the Magistrate might reasonably be satisfied. 

Where there has been substantial evidence of possession or a eonflict of 
evidence on that question, the Magistrate is justified in looking to rtie evidence of 
title in corroboration of the evidence of possession, • 

K ULE to show cause why an order passed by the Deputy Magis- 
trate of Muduripore in Furridpore under section 530 of Act X, 
of 1872 should not be set aside. The circumstances under which 
the rule was obtained, and the grounds upon which the order in 
question was sought to be set aside, will be found in the judg- 
ments of the Court. 

M, Chose t Baboo Doorga Mohun Dass^ Baboo Kalimohun 
Dass^ and Baboo Ram Sukhu Ghose^ for the Petitioners. 

Bell and Baboo Seetanaih Chose showed cause. 
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The following judgments were delivered by the High *881 
Court (i) fnrt 

Field, y.— This is a case under section 5 50 of the Code of 
Criminal Procedure. The land in dispute is a piece of newly- Tiiakur 
formed chur land. It was claimed by one party as belonging to golam Ali 
his estate Jahazmara, and by the other party as belonging to the 
mehal Punchkata. This rule was obtained substantially on three 
grounds— that the preliminary proceeding of the Magistrate Field, y. 
was defective; secondly,^ th<it the order mule by the Magistrate is , 
bad, inasmuch as it does not Contain a, sufficient description by 
boundaries, so as to enable the land in respect of which the order 
has been made to be identified ; and, ihrdly^ that the Magistrate 
allowed his mind to dwell, not u|V)n the question of possession, but 
on the que^stion of title; and that he had not evidence of pos- 
session before him which couUr justify him in making the order. 

As to the first of these points, the learned Counsel for the 
petitioner relied on the case of Sheikh Munglo vs. Durga Narain 
Nagf 25 W. R. (Cr. R.) 75. In that case no proceeding whatever 
was recorded by the Magistrate who initiated the proceedings under 
section 530 of the Code of Criminal Procedure. There was mere- 
ly an order endorsed on the back of the police-report, which order 
was in these terms: “ Serve a notice on Durga Churn to at once 
cease from building the hut under section 518, Crimina*! Procedure 
Code, and call on both parties to appear before me this day week 
with their documents, that I may determine, under section 530, Cri- 
minal Procedure. Code, who is in possession of the disputed land.'^ 

Now, in the case at, present before us, there is a proceeding. 

The Magistrate has recorded the following words : “Whereas, 
from the police-report, a breach of the peace {sic.) probable.’^ 

It would seem that some such word as “is^’ or “appears" has 
been omitted. In a case (see Govind Chunder Moitra vs. Abdul 
Syady antCy p. 217) wliich was before this Bench a few days 
ago, I expressed an opinion that it is the duty of the Magistrate, 
before taking proceedings under section 530, to record a proceed- 
ing, stating in the first place that he is sat*i§^ed that a dispute 
likely to induce a breach ol the peace exists ; and, in the second 
place, the ground upon which he is so satisfied ; and these observa- 
(i) PoNTiFBxand Field, yy. 
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tions liave been now pressed before me. 1 certainly think that it 
In re is the duty of a Magistrate to record distinctly in cases under 
Krishto section 530 that which the law requires to be recorded. But, 
Thakur whether the omission on the part of a Magistrate to comply pre- 
Golam Ali cisely with the requirements of the law will in every case afford a 
Chowphry. ground for setting aside his order is another matter. In 

Judgment, which was recently before this Bench, a reference was 

Field, y. made in the Magistrate's proceedings to the police-report, and I 
expressed an opinion that, even if the police-report were taken to 
be incorporated by reference in the initial proceeding, there would 
not be matter sufficient to satisfy the requirements of the law. In 
the present case, the Magistrate’s proceeding, by itself, is not a 
sufficient compliance with the requirements of the law ; but, if the 
police-report, to which this proceeding refers, be taken to be incor- 
porated, there is sufficient, firstf to show that a dispute likely to 
induce a breach of the peace existed, and, secondly^ to show grounds 
upon which the Magistrate might reasonably be so satisfied. I 
am distinctly of opinion that a Magistrate who records a proceed- 
ing like that which has been recorded in the present case per- 
forms his duty in a perfunctory and unsatisfactory manner, but I 
am not prepared to say that the final order in the present case is 
defective on the ground that the initial proceeding did not contain 
within itself all which the law requires to be recorded, but that 
we have to look to the police-report in order to find matter sufficient 
to satisfy the requirements of the section. On this first ground, 
then, it appears to me that the objection taken by the learned Coun* 
sel must fail. As to the second ground, that, namely, connected 
with the boundaries, there is, in all probability, a sufficient descrip- 
tion, regard being had to the nature of the land which formed the 
subject of dispute, and to the difficulty of giving precise boundaries 
of chur land ; but it is not necessary to go further into this ques- 
tion, because the order of the Magistrate ou*ght,in my opinion, to be 
set aside on the remaining ground, which I am about to deal viilh. 
This ground is, 1 hat there was not evidence of possession before 
the Deputy Magistrate to justify his order ; that he has .^allowed his 
mind to wander away from the question of possession, which it was^r 
his duty to adjudicate upon; and that his order is base4 entirely 
upon the view which he has taken with respect to title. 
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I have read through the evidence of the witnesses examined on* 1881 
behalf of the petitioner before the Magistrate, and it appears to me inn 
that this rule ought to be made absolute upon the grounds so taken, 

Section 530 of thp Code of Criminal Procedure enacts that the Magis- Thakur 
trate shall, without reference to the merits of the claims of any Gola^ Ali 
party to the right of possession, proceed to inquire and decide which Chowmry, 
party is in possession of^the subject of dispute» Now it has been fudgmmt 
contended before us that the proper meaning to be placed upon Field, y, 
these words is, that the Magistrate is entirely precluded from receiv- . 
ing any evidence whatever as to* the titl$ of the parties. In that 
argument I do not concur. That possession should follow title is 
a reasonable and natural presumption ; and, if a Magistrate, in a 
case of this kind, uses evidence oUtitle, merely in order to guide and 
assist his mind incoming to a decision upon the question of pos- 
session, it appears to me that h? is not transgressing the provisions 
jiut quoted by using evidence of title for this limited purpose ; but, 
if, instead of proceeding to decide as to the actual possession, he 
virtually puts aside the consideration of this question, and deter- 
mines the question of title alone, then I think he is clearly doing 
that which the law has forbidden him to do. In the present case, 
the Deputy Magistrate, in the commencement of his judgment, says 
tliat the parties were called upon to show their respective claims to 
it, i, c,^ the chur. He does not say that they were called upon to 
show their respective claims to possession. He tljen proceeds to 
enter in(,o the qu^estion of title, to consider the circumstances under 
which the cliwr came into existence, and to give reason for thinking 
that this newly-formed .chur is part of the estate of one party 
rather than of the estate of the other party. Having devoted a 
considerable portion of his judgment to the question of title, he then 
proceeds to deal with the question of possession. He commences 
this part of his judgment by saying : Now, to show possession, 

Baboo Kali KrishtoThaku?s men have examined several witnesses, 
one of whom is a Munsif’s peon.^* Hq then deals with the evidence 
of the witnesses called to prove the distraint-proceedings which he 
believes to bg fictions ; and finally he says : “ I lay not much stress 
on the deposirion of such witnesses. As the circumstance and pro- 
bability go in favour of Munshi Golam Ali and as (to?) what I have 
stated m paragraph 2 of this decision, the disputed land lies 
[Criminal.] C. L. R. 82. 



HIGH COURT, 


[VOL. VIII. 


* 

# . 

iWj beyond Jahazmara, and is adjoined to chur Punchkati, and, as I 
/* r $ Kali believe it is in Golam Ali’s possession, I direct that the disputed 
ThI«dr should remain in Munshi Golam Ali’s possession till otherwise 

•< decided by competent Court.” Here the Deputy Magistrate ex- 
Golam Ali i ^ ^ a i ^ i » . i. a.* 

Chowdhry. pressly states that he does not lay much stress upon the testimony 

yud^ent witnesses; and, if we put aside this oral evidence, the other 

evidence before him is concerned mainly or indeed altogether with 

Field % ^ ^ 

the question of title. It is therefore clear that, apart from the oral 

evidence upon which he did not lay much stress, there was not 
evidence upon which the Deputy Magistrate could determine the 
question of actual possession, for evidence of title, though it may 
supplement and support direct evidence of possession, cannot, 
standing alone, be proof of |io^s(<'Ssion. If the oral testimony ol the^" 
witnesses went to show that the possession was with Golam Ali, 
and if the circumstances and probabilities of the case and the evi- 
dence of title had been used merely to corroborate this testimony, 
there would be sufficient on the rec ord to support the order of the 
Deputy Magistrate ; but, on examining this oral evidence, 1 find 
that it is mainly directed to the questii^n of title, and ,contains little 
or nothing upon the question of possession. On tlie whole, it is 
clear from the matter upon which the witnesses were examined, and 
from the Deputy Magistrate’s judgment, that he did not properly 
address his mind to the question which it was his duty to try, 
the fact of actugil possession, but did that very thing which, by the 
provisions of section 530, he was precluded from doing, namely, 
determined the case with reference to the merits -ol Uie claims of 
the parties to the right of possession. 

This being so, it appears to me, the Deputy Magistrate's order 
under section 530 of the Code of Criminal Procedure must be set 
aside. 


This Rule will be made absolute. 


PONTIFEX, J , — 1 also agifee that the proceedings must be s^t 
aside, and after the judgment of my learned brother, it is only 
necessary for nv> to say that, in my opiniou, there a sufficient 
proceeding recorded for the purpose of initiating procieedi ngs und«r 
section 530 of the Code of Criminal Procedure. 1 also wi$|j to add 
that, if there had been substantial evidence of possession or a eon- 
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flict of evidence on that question, the Magistrate would have been 
justified in looking to the evidence of title in corroboration of the In re Kali 
evidence of possession. But, as niy learned brother has read the thakur 
depositions of tl;e witnesses, and it does not appear that there was - . 

sufficient evidence of possession, I agree that the case should not Chowdhry. 
have been decided upon evidence of title alope. 


Judgments 
PONTIFBX, 7. 


[criminal appellate jurisdiction.] 


In the Matter of RAM CHUNDER SHAWT 

AND OTHERS J *' 


Appellants. 


Act VIh (B£,) of sections p, ^^8, and “ Like offence ’’ under section *J4 
of Act VIL {US'.) of 18^8— ^^residency Magistrates Act {IV, of sec- 

Hon i2--^Prevtous comnetion under Excise Act, 


1881 

Jan, istk. 

No. 705 of 
1881. 


To constitute an oficnce under section 580! Act VU. (B.C.).of 1878, it is 
necesary that the accused should, with >ut a special license from the Collector, have 
introduced, or attempted to introduce, fo sale, spirituous liqucJrs manufactured at 
another p 4 acc withim limits which have been fixed under section 9 of the Act, for 
the consumption of ‘liqu jrs manufactured at a distillery established within such 
limits. • 

The words “ like offence ” in section 74 mean any offence under the Act punish- 
able with a fine of Rs. 200 or upwards— not necessarily the “ same offence/^ 

A 

■i^PPEAL from a decision passed by one of the Presidency 
Magistrates of Calcutta . 


Allen, for the Appellants. 

/’A»7A]^4Ej,(Standing Counsel), for the Crown.* . 

The facts and arguments appear from the following judgment 
of the High Court (i), which was delivered by — 

(i) Morris and Prinsbf, jy. 
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PriNSEP, 5^.— The three appellants before us, as well as two 
others, have been convicted and sentenced under section 58 of the 
Bengal Elxcise Act, VII. (B. C.) of 1878, and in addition to the 
penalty prescribed thereby, they have, under , section 74, been 
sentenced to imprisonment in consequence of their having been 
previously convicted o,f an offence under the Act punishable with 
a fine of Rs. 200 or upwards. 

The Presidency Magistrate has recorded on the proceedings of 
the trial that he has *‘not the least doubt that the defendants (with 
the exception of Husnoo, who has been discharged) did introduce 
spirituous liquors without a pass, and have committed an offence 
under section 58 of the Excise Act. ” 

To constitute an offence under the latter part of section 58, it 
is necessary that ^the offender shall have introduced, or att.^npted 
to introduce, for sale, spirituous liquors manufactured at another 
place into the limits fixed for the consumption of such liquors 
manufactured at such distillery (/. a distillery established under 
section 9) without a special pass from the Collector. 

In the present case, we find that there is some evidence, which 
apparently the Magistrate has believed, to show that the liquor seized 
in Calcutta had been manufactured in Toilygunge, a suburb. Under 
the circumstances it is not necessary for us to express any opinion 
on the value of that evidence. But Mr. K. Allen, for the appellants, 
has maintained, and the Standing Counsel for Government, who 
appeared to support the conviction, has ultimately«admitted, that the 
Collector of Calcutta, up to the presen time, has not, uiider section 9, 
fixed limits with regard to any distillery' in Calcutta within which 
no spirituous liquor manufactured after native processes, except in 
that particular distillery, shall be introduced or sold without a special 
pass, There cannot, therefore, be the special protection necessary 
to constitute an offence under section 58, and the conviction and 
sentences passed on the appellants must accordingly be set aside. 

Two other persons have been convicted simultaneously with the 
appellants who have not been able to appeal, their sentences not 
being appealable ; we have already held that no offence has been 
committed, and we therefore feel bound to deal with their cases 
under section 147 of the High Courts^ Criminal Procedure Act. The 
Standing Counsel, on behalf of Government, consents lo our proceed- 
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ing summarily with this matter without complying with the special 
procedure provided by section 181 of the Presidency IVfagistrates 
Act, and as this would necessitate a mere compliance with form 
without any possible advantage, we direct that the convictions 
and sentences passed on these two men, Obinash Chunder Shaw 
and Baneshur Shaw, be set aside. The fines, if paid, will be re- 
funded, and the appellants will be released from jail, 

It is right that we should notice two objections taken in this 
appeal to the legality of the senl;,cnces passed. Mr. Allen first con- 
tended that, in order to render an offender under the Bengal Ex- 
cise Act liable to additional punishment under section 74, it is 
necessary that he should have been previously convicted of the 
same offence, the words ‘‘ like offence being synonymous with 
same offence. It appears to however, that Hie section contem- 
plates merely that the offender, having been already convicted 
of an offence punishable with fine of Rs. 200 or upwards, should 
be again convicted of another olience punishable with the same 
punishment, and that this is the correct interpretation to be put on 
the term Hike offence. The additional sentence of imprisonment 
passed under section 74 would not be illegal if, in the case now 
before us, an offence had been established under section 58. 

The other objection is, that the alternative sentence of imprison- 
ment, three months' rigorous imprisonment in default of pay- 
ment of the fine imposed, is beyond what the Magistrate can inflict 
under section 12 of the Presidency Magistrates Act, IV. of 1877, 
Mr. Allen contends that^ as, under section 74 of the Bengal Excise 
Act, the appellants were liable to imprisonment for a term not 
exceeding 6 months, the Magistrate, under section 12 of the 
Presidency Magistrates Act, could not sentence them to undergo 
imprisonment for more than six weeks, 4 one-fourth of six 
months, on default of payment of the fine imposed, 

It appears to us, however, that the appellants have been sen- 
tenced practically to two sentences— one under section 58 to fine of 
rupees one hundred each, in default to undergo* three months' rigo- 
rous imprisonment each, and the other under section 74, in addition 
to the penalty under section 58, to imprisonment each for six months. 
The imposition of the additional sentence would not affect the 
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353 


HIGH COURT, 


[VOL. VIII. 


t88i 

Infe 

Ram 

Chundbr 

Shaw. 

judgment, 

Prinsbp, y. 


Magistrate's power as regards the original sentence under section 
58. It cannot be denied that, standing by itself, the sentence under 
section 58 is perfectly legal ; but it is contended that, by reason of 
the additional sentence of imprisonment under section 74, the term 
of imprisonment in default of payment of the fine imposed under 
section 58 is excessive, and therefore illegal. We see no valid 
reason for this contention, and indeed it would be an anomaly 
if a sentence perfectly legal under section 58 should become 
otherwise, because the offender had rendered himself liable to an 
additional punishment cmi account of a previous conviction under 
the Bengal Excise Act. 

We observe that this case was heard by the Magistrate on the 
6th, yth, and i6th November, though it was of a nature which 
should ordinarily h/ive permitted of its decision at the first hearing. 
No reason is assigned for the postponements, nor is it stated that 
they were owing to the absence of the necessary evidence for the 
prosecution. We think it necessary to notice this, because 
frequent postponements add considerably to the expense incurred 
by the parties, and should be avoid 'd. « 


We observe also that in the affidavit it is stated on behalf of 
appellants that application was made to the Magistrate for copies 
of the evidence in this case ; but the same was refused notwith- 
standing the terms of section 170 of the Presidency Magistrates 
Act. 
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[CRIMINAL REFERENCE.] 

MUNI CHUNDRA 

AND 

HARIRAM AHOM 

*Act Kill, of iSs9) section 2 — AHificer-^Workmc^n — Labourer* 

A mahout or elephant driver does not come within the provisions of Act XIII. 
of 1859. . , 

Reference submitted by the Deputy Commissioner of Sib- 
sagar, Assam, dated the 21st March j88r. 

The circumstances were as follow : — 

A complaint was made wilder section 2 of Act Xlll. of 1859 
against a mahout on the ground iliat he had entered into a con- 
tract with the complainant to serve him for three years as an ele- 
phant mahout. 

The As^sistant Commissioner exercising powers of a Magistrate 
of the 1st class, and who has been esjiecially empowered to try 
cases under Act XUL of 1859, convicted the accused under section 

2 of that Act, and, in default of finding security, sentenced him to 
six weeks' rigorous imprisonment. 

The Deputy Commissioner was of opinion that the accused in 
this cas^i was a^ilomestic servant, and that, therefore, he should not 
have been •tried under Act Xlll. of 18 9, and, upon this ground, he 
considered the order of the lower Court should be set aside, 

He relied on the case of In the Matter of Domestic Servants ^ 

3 B. L. R., App. Cr., 32. 

The opinion of ihe High Court (i) upon the reference was as 
follows .* — • 

We think, with the Deputy (Commissioner, that a mahout or 
elephant-driver does not come within the provisions of Act XIII. 
of 1859. 

We set aside the order purporting to have been made under 
the provisions of that Act, and direct the release of Hariram Ahom. 
(0 PoNTiFfix and Field, Jf. 
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In the Maiter of tiie'EMPRESS 

AND 

SAUK ROY. 

Penal Code (Act XLV, 0/ sGction 211 — False charge before 

Police — Complaint before Magistrate — Police Reports — Procedure. 

Where a charge rnade to the police is ;oaod by that body to be false, there 
being no complaint made to the iVlagistnUc, it is not necessary, bef ore a prosecution 
under section 211 of the Indian Penal Code can .legally be instituted against the 
person making the charge, that the charge should be first judicially investigated. 

Empress v. Ahdul Jinsun^ I. L. K., I All. 497, followed. 

In the Matter of Riyogi Rhayut^i C. L, R. 134, distinguished. 

R-EFERENCE submitted by the Officiating Sessions Judge of 
Sarun on the i8th December 1880 under the following circum- 
stances : — 

« 

Salik Roy, it appears, sent information to tlije police, through 
the chowkidar, charging certain persons with settings fire to his 
house, and he repeated the charge to the police-officer who went to 
his village to investigate the case. In the end, the police reported 
the case to be a false one. The Magistrate at once directed the 
prosecution of Salik Roy for giving false information without 
calling upon him or giving him any opportunity to prove his case, 
Salik Roy was thereupon committed to the Court of Session for 
trial under the provisions of secSon 211 of the Indian Penal Code 
for knowingly instituting a false charge with intent to injure the 
persons whom he a<^cused. 

The Sessions Judge was of opinion that the commitment was 
illegal; and accordingly forwarded the record to be laid*'hefore 
the Court in order that the commitment may be quashed. 


1881 

fan. isth. 
No. T. b. I. 
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Empress 

V. 

Salik Roy. 


The judgment of the High Court (i) was as follows * »88i 

This is a reference from the Judge of Sarun, asking us to 
quash a commitment. The ground upon which we are asked to do 
so is, that the acgused, who is charged with an offence under sec- 
tion 2U of the Penal Code, should not have been committed for 
trial until the complaint which he made had been judicially in- 
quired into, and the Judge refers to a case decided by this Court, 
which, he considers, applies to the present case. 

If the case referred to by the Sessions Judge is the case of Biyogt 
Bhagut^ convicted by hsi predecessor fin 30th December 1878, 
reported 4 C. L. R. 134, we may point out that it is not in all respects 
similar to the present case. In that case, the complainant, dissatis- 
fied with the police investigation a*nd report, made a complaint to 
the Magistrate which was dismissed without heading fiis witnesses. 

We do not find in the record that there was any complaint 
made to the Magistrate in this case, but, on the report of the police 
that the case was false, that the prosecution of the complainant was 
set on foot. 

We are* unable to say that there is anything illegal in the 
proceedings, and we are supported in this view by the case of 
Empress v. Abdul Husan^ I. L. R., i All. 497, We are not aware 
of any recent ruling of this Court of a contrary tenor. 

We must therefore refuse to quash the com/nitment on the 
ground on whicl\^the Judge* s recommendation is based. 

• • (i) Mittbr and Maclean, JJ. 
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On the whole we are of opinion that the auction-sale of the 
disputed property held by the Moonsiff of Doobrajpore should not 
be set aside. 

We accordingly reverse the decree oi the^Lower Appellate 
Court, and restore that of the Moonsiff with costs in all the Courts. 


[ CRIMINAL Jurisdiction. ] 

EMfRESS 

. AND 

SHIBO toARA. 

Penal Code (Act XLV. of 1860), section 2ii^Complaint before Magistrate 
•^false charge before police^Police reports ^Sanction to prosecute^ 
Procedure^ 

A sanction, for a prosecution under section 21 1 of th^ Indian Penal 
Code, given without all the witnesses, whom a complainant wishes to produce, being 
heard in Court, is illegal. 

In the Matter of Chukradar Potti^ post, p. 289, followed. 

Reference under section 296 of Act X. of 1872. The cir- 
cumstances, as stated in the Order of Reference, were as follow 
The accused, on the ist October 1880, at Napo Police Outpost, 
accused Bali Jama and others of arson under section 436 of the 
Penal Code. The police took up the inquiry, and, after some time, 
reported it false, and the Magistrate thereupon sanctioned a pro- 
secution under section 21 1, Indian Penal Code. Previously to this 
order, however, the accused, Shibo Behara, had presented a peti- 
tion asking for a judicial inquiry. This»petition does not seem to 
have been disposed of, and the ^ccused certainly did not get what 
he asked, and what he had a right to ask for. The case was sent 
to a Deputy Magistrate for inquiry, and that officer committed it 
to the Court of Session. At the Sessions accused pleaded not 
guilty, and objected to being tried on the ground that he had been 
seriously and lawfully prejudiced by the failure to grant hiol the 
judicial inquiry he asked for. 
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The following cases were referred to, via, 1881 

Biskoo Barik^ 16 W. R. 77; Bilash vs. Makroo^ % B, L, R,, ek^ess 
S hort Notes, 15 ; Nusibunnissa vs. Sheikh Erad Ah] 4 C. L. R. 413 ; g 
Sheikh Erad AH vs. Nusibunnissa^ 4C.'L. R. 534; Empresses, Bbhara, 
Karimdad, ^ C. L. R. 467. 

The following judgments were delivered by the High 
Court (i):— 

Muter, 5 ^.— Whether the Judge was right or not in postpon- Mittbr, y. 
ing the trial after it had orfce begun, I think this Court has the 
power to quash an illegal commitmenUat any stage of a criminal 
proceeding. 

In these two cases I am of opinion that the commitment should 
be set aside on the ground that tRe sanction for prosecution under 
section 21 1 was illegally given.^ Whatever might haVe been said in 
Nusibunnissa vs. Sheikh Erad AH, 4 C. L. R. 413, the later cases 
have distinctly laid it down that a sanction, for prosecution under 
section 211 given without hearing all the witnesses whom a com- 
plainant wishes to produce in Court, is illegal. In these cases, 
therefore, the original orders sanctioning prosecution under sec- 
tion 211 are illegal. That being so, the commitments are also illegal, 

I would therefore set them aside as recommended by the Judge. 

Maclean, 7. — The principle involved in these cases is the Maclbaw, y. 
same as those involved in the case of Chuckradar Potti, post 
p. 289, just disposed of, and, as I am of opinion th^it any conviction 
had upon the trtals under the commitments which we are asked to 
quash would be set aside, I think the simplest course is to set 
aside the proceedings at this stage. 


(/) Mittbr and Maclean, JJ , 
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[ CRIMINAL JURISDICTION^. ] 

In the Matter of CYAN CHUNDER • ROY ... Petitioner. 

• 

Criminal Procedure Code {Act X* of 18J2), sections 14^ and 4*jo-^Penal Code 
(Act XLV, of i86o)t section 2n^Dismissal of complaint without examination 
of witnesses of complainant-^Sanction to prosecute under section 4*^0 of 
Criminal Procedure Code* • 

A Magistrate, before whom a complaint had been made, after examining 
the complainant, but without examining his witnesses, dismissed the complaint 
under section 147 of the Criminal Procedure Code. 

Shortly afterwards the person accused applied to the Magistrate, and obtained 
sanction, under section 470 of the Criminal Procedure Code, to prosecute the 
complainant under section 211 of the Penal Code, and proceedings yere thereupon 
commenced before another Magistrate, who subsequently committed the original 
complainant to the Court of Session. No application was made that a further 
inquiry might be made notwithstanding the order of dismissal. 

Held that the proceedings in the origin il complaint had been terminated in 
a regular manner, and therefore the order sanctioning the prosecution was not 
illegal by reason of* the Magistrate not having examined the witnesses of the^^ 
complainant. • • 

Syed Nissar Hossein vs. Ramgolam Singh, 25 W. R., Cr,* 10, dissented from, 

Motion to set aside an order passed by the Officiating Magis- 
trate of Dacca dated the i8th November 1880, and an order passed 
by the Officiating Joint-Magistrate of Dacca dated 20th December 
t88o. . 

In this case the petitionei;, Gyan Chunder Roy, on the Tith 
November 1880, lodged a complaint before the police against Pro- 
tap Chunder Dass ^for assaulting and striking him with a stick in 
the preceding evening, in consequence, he alleged, qf his having 
refused to submit to the inducements offered by Protap Chunder 
Drss for the purpose of committing an unnatural offence. 
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On the same day, the Sub-Inspector of Police examined several i88i 

witnesses offered by the petitioner as well as the accused Protap in n 

Chundef Dass, and, being of opinion that the latter had committed 
the offence complained of, enlarged him on* bail to appear before 
the Magistrate. SiafmutL 

On the 15th, the Assistant Superintendent of Police held a 
fresh investigation into the case, but examined^only three persons 
out of several produced By the petitioner. He also examined the 
accused Protap Chunder Pass, and, in the end, pronounced the 
complaint to be false, • 

Thereupon a formal complaint was preferred by the petitioner 
to the Magistrate on the 17th. 

On the day following, the Magistrate examined the petitioner, 
and, without taking the evidence of any of the witnesses mentioned 
in the petition of complaint of the 17th November, dismissed the 
complaint at once, and, in his judgment, stated that the accused 
Protap Chunder Dass was bound to prosecute the petitioner for 
instituting a false complaint, and for defamation, 

Accordifigly, on the ist December, Protap Chunder Dass ap- 
plied to the Magistrate for sanction to prosecute for making a 
false complaint and for defamation, and sanction was granted, and 
the prosecution instituted. 

On the 20th December, the Joint Magistrate, having inquired 

l^bto the case, committed the petitioner to the Court of Session 
for making a false charge under section 211, for giving false evi- 
dence under section 193, and for defamation und^r section 500 
of the Indian Penal Code* 

The petitioner now sought to have the orders passed by the 
Magistrate on the 18th November sanctioning the prosecution, and 
by the Joint Magistrate on the 20th December committing him to 
the Sessions Court, set aside as illegal on the ground that, inasmuch 
as this was a warrant-case, the Magistrate was not competent to 
dismiss the complaint without examining all the witnesses offered 
by the petitioner. 

• • 

Evam an^ Ghose and Baboo Doorgamokun Dass and Baboo 
Lalmohun Dass^ for the Petitioner. 

Paul ( Advocate-General ) and Bransan and Baboo Baikant 
Naik Dass^ contra. 
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The following judgments were delivered by the High 
Court (i)*:— 

Cunningham, y. — The question raised in this case is the com- 
petence of a Magistrate,' under section 147 of the Criminal Proce- 
dure Code, to dismiss a complaint, and, under section 468 of the 
Code, to sanction the prosecution of the complainant for making 
a false charge without hearing the complainant^s evidence.’ 

I see no reason to question the legality of the Magistrate’s 
proceeding. Section 147 empowers tike Magistrate to dismiss the 
complaint if, after examiping the Complainant, there is, in his judg- 
ment, no sufficient ground for proceeding; and there is nothing in 
section 468 to indicate that any particular proceeding on the part 
of the Court giving the sanction ij essential to its validity, such as, 
for instance, is necessary in the case of a Courf committing a case, 
or sending it for inquiry under secrtoii 471. lam unable to concur 
in the opinion expressed on this point in the case of Syed Nissar 
Hossain vs, Ranigolam Singh^ 25 W. R., Cr., 10. The application 
must be rejected. 

Prinsep, y. — The petitioner Gyan Chunder Roy made a com- 
plaint to the police which, after investigation, was reported to the 
Magistrate as false. He then repeated his complaint before the 
Magistrate, who examined him under section 144 of the Code of 
Criminal Procedure, and dismissed the complaint under section 147, 
A fortnight later the person accused applied to the Magistrate, and 
obtained sanction to prosecute the complainant for having falsely 
charged him. Proceedings were thereupon commenced before 
another Magistrate who, on the 20th December, committed the 
petitioner to the Court of Session, The petitioner has now applied 
to this Court to have the order dismissing his complaint set aside, 
and the order sanctioning the criminal prosecution and the pro- 
ceedings taken thereunder quashed, on the sole ground that the 
Magistrate was not competent to dismissHhe complaint or to sanc- 
tion the prosecution [under section 211 of the Indian Penal Code] 
without first examining all the witnesses offered to prove it. 
Several cases decided by this Court have been cited by Mr. M. Ghose 
in support of this contention, but it appears to me that, with the ex- 
ception of one case, that is, the case of Syed Nissar //ossein vs. Ram- 
golam Singh^ 25 W. R., Cr., 10, none of them are precisely in point, 
(I) Cunningham and PaiNssr. yy. 
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There is clearly a distinction between a sanction given under 
section 470 of the Criminal Procedure Code and the institution of 
proceedings by a Court of its own motion which is provided for 
by section 471. .The case now before us is one coming under 
section 470, which refers to private prosecutions, under leave 
obtained^ for certain offences specified in sections 467, 468, and 469, 
Before sanction to prosocute can properly be giVen, it is necessary 
that the proceedings on the original complaint should have termi- 
nated in a regular manner. Thd Court should then consider (as has 
been pointed out in the cases of Re^. vs. Mahomed H ossein^ 16 W. R, 
37, and Radha Nath Banerjee, Marshal's Rep., 407) whether there 
are good grounds for the application made to it, or whether it has 
been made solely for the purpose of oppressing and^ harassing an 
adversary, and preventing him.from taking anylfurther legal steps 
to which he may be entitled. As has been pointed out also in the 
case of the Queen vs. Baijoo Lall, 1. L. R., i Cal. 450 (see page 455)1 
it is by no means in every instance in which a party fails to prove 
** his case that the Judge, who has decided against such party, is 
^'justified in exercising che powers given him by this section. So 
** long as it is a case as to which there is any possible doubt, or in 
which it is not perfectly certain that the Judge's decision must be 
upheld in the event of there being an appeal in the civil suit, 
“the Judge acts indiscreetly and wrongly if, the moment he has 
“given his judgment in the civil suit, he exercises fhe power given 
“ him by this section. At the same time, if, in the course of the civil 
“ trial, the Judge has before him clear and . unmistakable proof of 
“a criminal offence, and if, after the trial is over, he, on consider- 
“ ation, think it necessary to proceed at once, of course it may be right 
“to do so. Judges should, however, bear in mind that criminal 
“ prosecutions are frequently suggested by successful litigants 
“ merely to prevent an appeal in civil suit; and they should be 
“careful not to lend themselves ^to such suggestions too readily. 
“They should also recollect that, when they proceed under section 
“471, the responsibility for the prosecution rests upon the Judge 
“entirely; such a prosecution being a very different thing from 
“ a prosecution instituted on the complaint of a private party, and 
“ merely sanctioned by the Court under section 468.“ In the 
cases cited before us, that is to say, in i6 W. R. 44 i K L. R., 
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1881 5 Cal. 281, and 7 C. L. R. 382, prosecutions were ordered simply 

Inti on the report of the police that the complaints made had, on 

Chu^Tbr investigation, been found to be false. In all these cases, a*nd also 

Roy. in the case of the Queen*vs, Karimdad^ 7 C. L R. 467, decided by 

Garth, C y., and Field, on the 9th December 1880, the Court 
Prinw, y. pointed out the impropriety of acting solely on the report of 
the police, and without having considered the statemefit of the 
complainant or the evidence tendered by hith. In the cases, Reg. vs. 
Heera Lall Ghose^ 13 W. R., Cr., 37, an,d Gangoo Singh^ 2 C. L. R. 
389, the Magistrate had commenced to hear the evidence tendered 
by the complainant, and closed the proceedings summarily without 
hearing all the witnesses cited so as to make the order of discharge 
an improper order within the terras of section 215, Explanation III., 
of the Code of Criminal Procedure. These are cases very differ- 
ent from the case ^ now before us, ia which, after hearing the com- 
plainant, the Magistrate was fully competent to dismiss the com- 
plaint, and so put an end to all proceedings before him. 


In the case of Gangoo Singh^ 2 C. L. R. 389, the Magistrate 
ordered a prosecution for a false complaint after he Jiad passed 
an order of dismissal under section 147 ; but, in that case, he 
took upon himself to direct the institution of a prosecution acting 
under section 471, and he was therefore, under the terms of that 
section, bound to make such preliminary inquiry as might be neces- 
sary before directing a prosecution to be instituted; and the 
Court there held that he was bound to give the, complainant an 
opportunity of showing that there were no grounds for instituting 
such a prosecution. That, however, is a.very different case from 
the present one, in which the responsibility of instituting a crimi- 
nal prosecution was accepted by a private party, the proceedings 
on the original complaint had regularly terminated, and, from 
what had already taken place before him, the Magistrate was 
satisfied that the leave asked for should be*granted. 

I concur in the view of the la'W expressed by JacksON, y., in the 
case of Biyogi Bhagut^ 4 C. L. R. 134. In that case, however, 
the order was set afside on the ground that the order of dismissal 
under section 147 had not been properly passed, because the com- 
plainant had not been examined. 

4 Certainly open to the complainant^ in the case now 
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before us, if he thought proper, to apply for an order, under section >881 

298, that a further inquiry into his complaint might be made, Inr^ 

notwithstanding the order of dismissal ; but he did not think it c^undbr 
proper to do sp, nor has he at any time, until the lapse of some 

six weeks and after, on proceedings taken against him, he has been Judgment 

committed to the Court of Session for making a false complaint, prij^sbp, J, 
thought proper to take, any steps to have his complaint retried, or 

to have any witnesses examined. 

» • * 

The fact, that he Has takeq no action in the matter, seems to 

me to distinguish the present case from the case of Syed Ntssar 
Hossein vs. Ram^olam Singhy 25 W. R., Cr., ro. But, even if 
this were not so, I am not disposed to concur in the view laid 
down by the learned Judges in* that case when they say that 
it was '• clearly illegal on the, part of the As«iistant Magistrate 
** and Magistrate to give sanction under section 211 of the Indian 
Penal Code without giving the petitioner an opportunity of 
“adducing evidence to prove that the charge which he made was 
“ a true one. 

On thesS grounds I am unable to find anything illegal in the 
proceedings which have already taken place ; and I accordingly 
concur in discharging this Rule, 


[Criminal.] 


C. L. R. 84. 



HIGH COURT, 


[VOL. VIII. 


m 


[criminal appellate jurisdiction.] 


1881 ROHLIA MAHTO . Appellant; 

Uar^fk. 

No. 162 of EMPRESS Respondent, 


Evidence Act (Lof 18^2)^ sections and 3;^— Deposition of deceased witnesses-^ 

• “ Issue substantially the same,^^ 

The deposition of the complainant upon a charge of grievous hurt having been 
taken before the Magistrate, the complainant died. In consequence of his death 
charges of murder and culpable homicide not amounting to murder were added 
before the Sessions Judge. 

Held that the deposition of the comphimnt before the Magistrate was admls 
sible in evidence before the Sessions Court under section 33 of the Evidence Act, 

Per cMrmw.— By “ the questions in issue” referred to in section 33 of the 
Evidence Act being required to be “substatuially the same,” it is not intended 
that, in a case where tlic person injured dies subsequently to the inquiry before the 
Magistrate, his evidence is not to be used before the Sessions Court, because, in 
consequ nee of his death, other clurgcs are framed against the accused. * 

The matter depends upon wjiellier the same evidence is applicabfe, although 
different consequences may follow from the same act, 

Appeal from a conviction and sentence passed by the Officiat- 
ing Sessions Judge of Patna. 

M» P, Gasper ^ for the Appellant. 

M, Ghose^ for the Prosecution. 

The facts appear from the following judgment of the High 
Court (i), which was delivered by— 

PoNTifKx, y. PoNTrFEX, y.— This is an appeal from a convi/:tion by a jury, 
in respect of which we can only interfere if there has been some 
(i) PoNTiPBX and Field, yy. 
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error of law or misdirection by the Jud^e. Now, it is alleged that i88r 

we ought to interfere on two grounds— /rj/, that evidence'has been r^^ia 

wrongly placed before the jury ; and, secondly ^ that, in certain 
particulars, there^ has been a misdirection or rather a want of Empress} 
direction by the Judge. £udgmtnt. 

With respect to the first ground — that [mproper evidence has £ xbf™oP 
been placed before the jury — the complaint is, that the depositions 
of two witnesses who were examined before the Magistrate were 
improperly allowed by. the Judge to be put in by the prosecution, 
and used in the Sessions Court uiuler the fojlowing circumstances 
One of these witnesses — the person whom the defendant 
and his party were accused of assaulting— has since died. Now, 
before the Magistrate, the only.complaint was a charge of griev- 
ous hurt. But, in consequence of the death of the. person who 
was hurt, Khedroo, othef charges were added before the 

Sessions Judge, vis.^ a charge of murder and a charge of culpable 
homicide not amounting to murder. In consequence of these addi- 
tional charges, it is argued that, under section 3*3 of the Evidence Act, 
the question^ in issue before the Sessions Court and before the Ma- 
gistrate were not substantially the same in the two proceedings. As 
a matter of fact, the prisoner has only been convicted of grievous 
hurt, and therefore the issue that was before the Magistrate was the 
only issue that has been decided against the accused by the jury. 

It appears to us that by “ the questions in issue, referred to in 
section 33, bein^ required to be “substantially the same,” it is not 
intended that, in a case where the person injured dies subsequently 
to the inquiry before the. Magistrate, his evidence is not to be used 
before the Sessions Court, because, in consequence of his de^th, other 
charges are framed against the accused. Wc are of opinion that 
the evidence of the deceased in this was admissible under section 
33; and, even if it were not admissible under section 33, that it 
would be admissible under the first clause of section 33 of the 
Evidence Act. In considering whe^ier the proviso to section 33 is 
applicable — that is, whether the questions at issue are substantially 
the same — it depends upon whether the same evidf nee is applicable 
although different consequences may follow from tbe same act. 

Now, here the act was the stroke of a sword which, though it did not 
immediately cause the death of the deceased person, yet conduced 
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to bring about that result subsequently, (n consequence of the 
person having died, the gravity of the offence became presump- 
tively increased ; but the evidence to prove the act with which 
the accused was chargedVemained precisely the same ; we there- 
fore think that this evidence was properly admitted under section 33. 

With respect to thg other deposition, which was put in and read 
before the Sessions Court, it appears that a person named Jan Ali, 
alleged to be the gomashta of the ticcadar, was examined before 
the Magistrate, and that he lived in the cutchery-house. A summons 
was properly taken out rto be served on Jan Ali at the cutchery- 
house ; but the peon in his return stated that, as he was unable to 
find Jan Ali and serve him personally, he hung up the summons 
in the cutchery-house. There is a^.so evidence to show that Jan 
All suddenly ‘disappeared from the cutchery-house. It is further 
shown that inquiry was made in his iiative village whether he had 
returned there, but the result of the inquiry was, that nothing had 
been heard of him. It was therefore impossible to say where Jan Ali 
was, or to serve him with a summons. We think, under these cir- 
cumstances, that his deposition was properly useable uftder section 
33 before the Sessions Court, and it does not appear that any objec- 
tion was made before the Judge to its admission. We find on the 
record no petition or memorandum showing that objection was 
made when 'the deposition was read ; but we do find that, on the 
part of the defendant himself, the deposition before the Magistrate 
of one of his own witnesses was put in, and was us^d as eyidence. 
We think, therefore, that both these depositions were properly 
admitted by the Judge to be used as evidence in this case. 

We then come to the next ground before us, that there has 
been misdirection by the Judge, or rather a want of sufficient di- 
rection to the jury. It is alleged that many matters were not 
mentioned by the Judge in his charge which ought to have been 
brought to the notice of the jury; and, in particular, stress was laid 
on the fact that the Judge made 00 reference whatever to the evi- 
dence of the witnesses for the defence. We asked that the evidence 
of the witnesses {or the defence should be read to us, and it has 
been read to us, and we have no hesitation in saying that the Judge, 
by making no reference to it in bis charge to the jury, acted favour- 
ably rather than otherwise towards the prisoner, For, if refe^*ence 
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had been made to that evidence, it would, at the same time, have 1881 

been necessary to point out to the jury that the witnesses were Rohua 
not in accord with one another ; that their statements were dis- Mahto 
crepant; and that the evidence of the princfpal witness who is now Empress. 
relied upon for the defence was really unreliable. Moreover, we judgment, 
know that the prisoner was defended by Counsel in the Court y. 

below; arfd, although particular points may not have been alluded 
to in the Judge’s charge fo the jury, we have little doubt that they 
were made, and properly made, much of by the defendant's Counsel. 

It is therefore not to be assume«d that these points were absent 
from the minds of the jury in considering their verdict. It is im- 
possible for a Judge in summing up to go into every particular 
of the evidence. It is only necessary to direct the attention of the 
jury to the important and salient points in the case. 

'Fhere is one other objection^to which it is necessary to refer, and 
that is an objection that is taken before us as to the constitution of the 
jury, but about which there is nothing in the grounds of appeal 
to this Court. It is stated that the foreman of the jury was a clerk 
in the Magistrate’s ollice. This is the only ground, as we under- 
stand it, on which objection could be made to him. He was 
challenged before the Judge, and it was for the Judge to decide 
whether the grounds of the challenge were such that he ought 
not to be allowed to sit on the jury. 

The Judge was not satisfied that the grounds were sufficient, 
nor do we see any reason why his being a clerk in the Magistrate's 
office should disqualify him from sitting on the jury. 

Under the circumstances we must dismiss this appeal. The 
conviction and sentence will stand. 
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In THE Matier OF CHUKRADAR POTTI . . . . Appellant, 

Penal Code {Act XLV, of iB6o)^ seciiln 211 — False charge-^Complaint before 
Magistrate — Investigation of charge made before police^Police reports-^Pro- 
cedtire — Criminal Procedure Code {Act X, of iSj2)i section 14^, 

A charge laid against certain persons before the police having been reported 
false by that body, the person who made the charge complained to the Magistrate 
of the District, who directed a fresh investigation. The charge was again reported 
false, The complainant thereupon filed a petition in .vhich he alleged that the 
second investigation had not been properly conducted, and asked that further evi- 
dence might be taken by a specified officer. 

No further investigation having taken place, the complainant was ordered to be 
prosecuted under section 211 of the Indian Penal Code, and, on trial, was convicted 
and sentenced. 

On appeal to the High Court, it was held that the conviction was illegal, inas- 
much as an opportunity had not been afforded to the accused 0/ producir^g all his 
evidence in support of the charge made by him, . « 

In the Matter of Russick Lai Mullicky 7 C. L. R. 382, and/rt the Matter of 
Biyogi Bhaguty 4 C. L. R. 134, followed. 

Per Maclean, J, — The proper principle which should guide a Magistrate is, 
that, if no complaint is made before him after a reasonable time has elapsed from the 
conclusion of a police-inquiry, he would be justified in proceeding against a person 
who has made a complaint to the police which has been found to be false ; but, if a 
complaint is made, that complaint must be dealt wit!) judicially. It is unfair, even 
then, to proceed against the complninant^-without hearing any witnesses whom he 
may wish to examine. 

Per Mitter, J.— Although a Magistrate has power, under section 147 of the 
Criminal Procedjure Code, to dismiss a complaint without examining witnesses, yet, 
in such a case, no sanction lor prosecution, under section 2 1 1 of the Penal Code, 
should be granted. , 

See In Matier of Gyan Chnnier Roy^ 8 C, L, R. 267, 
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A 

■^^PPEAL from a sentence and conviction passed, undpr section 
21 1 of the Indian Penal Code, by the Sessions Judge of Cuttack. 

In this case the appellant preferred a charge of dacoity against 
certain persons.* He alleged they had assaulted his father and 
himself, and had looted and carried away the property. On the 
night ot the alleged occurrence, he lodged information at the 
Thana, and his statement was taken down* on the following 
morning. An investigation was then made by the police, and the 
charge was re ported to be false^ 

Upon this, the appellant complained before the Magistrate of 
the District, who directed a fresh investicration. Such investiga- 
tion was alleged by the police to have been made, but with the 
same result ns in the former. 'FKe appellant, hovvever, asked that a 
further investigation should be^made, as he allei^d tile officers, who 
had made the former investigations, had been tampered with by 
the other side. Thereupon, willioul his request having been granted, 
the appellant was charged under section 211 of the Penal Code, 
and convicted by the Sessions judge of Cuttack. 

Agains! the conviction, the present appeal was preferred. 

The following judgments were delivered by the High 


i88( 
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Chukradar 

POTTI. 

Judgment. 


Court (i) 

Muter, J . — I think the jirisoncr in this case has been pre- Mittrr.J. 
judicecl by the Magistrate not having taken evidence from him in 
accordance with the prayer of his petition dated the istjuly 1880. 

It is iiofc fair to fi person to refuse to hear his whole evidence which 
he wishes to produce in support of his complaint, and then to order 
his prosecution under section 211 of the Indian Penal Code for 
having made a false complaint. It is true that a Magistrate has 
the discretion, under section 147 of the Criminal Procedure Code, 
to dismiss a complaint without examining witnesses, but, in that 
case, no sanction for j)rosecution under section 211 should be 
granted, In this country a person, when called upon to answer to 
a charge under section 21 r, wilJ, in a majority of cases, find the 
greatest difficulty in substantiating even a h'ue case. I think, 
therefore, the circumstance referred to abovfi 'has materially pre- 
judiced the appellant in making good his defence; f would there- 
fore, on this ground alone, set aside the conviction. 

(I) Mittbr and Maclban, yj . 
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yudgntent, 

Maclean, 


Maclean, This is one of those cases in which a person, 
who has*been unsuccessful in proving a case before the police, has 
been prosecuted under section 21 1 of the Penal Code In spite 
of his endeavours to get his case judicially tried. 

It appears that, on the 23rd June, the appellant, Chukradar Potti, 
laid information of a dacoity at the police-station. There was an 
investigation by the police on more than one occasion, but the case 
was reported false. Orders were given on 26th and 27th July for 
the prosecution of the appellant, Chukradar, Potti. 

Meanwhile he had, on the ist«July, complained that the police 
had sided with the zemindar, and had not made a proper investiga- 
tion, and he requested that further investigation might be made 
by a specified officer, and that evidence mi^ht be taken before him. 

I have been unable to discover that he was ever examined as 
directed by sectio^i 144, Criminal Procedure Code, or that he was 
ever allowed to give any evidence before he was brought before 
the Magistrate and the charge against him inquired into. 

I have recently expressed my opinion that the course adopted 
in this case is one which is eminently unfair to tlie person com- 
plainingof his ill-success before the police, I see no difference 
between this case and the case I refer to—/// the Matter of Russick 
Lai Mullick^ C, L. R. 382 — and the case of Biyo^i Bhigut^ 4 
C. L, R, 134, gives elfect to a similar opinion. 

The proper principle which, in my opinion, should guide a 
Magistrate is, Lhht, if no complaint is made before him after a rea- 
sonable time has elapsed from the conclusion of a poljcc-inquiry, 
he would be justified in proceeding against a person who has made 
a complaint to the police which has. been found to be false; but, if a 
complaint is made, that complaint must be dealt with judicially, 

I consider that it is unfair, even then, to proceed against the com^ 
plainant without hearing any witnesses whom he may wish to 
examine. • 

I concur in setting aside the conviction. 
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In the Matter of MAYADEB GOSSAMI .... Appellant. 

a 

Perjury in respect of evidence in a Civil Court ^ Evidence Act (/, of x8j2)^ 
section gi-^Deposition of witness^Civil Procedure Code (Aet X, of 
sections 182 and j8 ^^Admissibility of deposition of witness in trial 
against him for perjury, • 

The deposition of a witness in a civil suit taken down in ^ language other than 
that in which the evidence was given is not admissible in evidence in a prosecution 
against him for perjury in respect of the statements made by him unless the provi- 
sions of sections 182 and 183 of the Civil Procedure Code, Act X. of 1877, have 
been complied with. 

•Appeal from a conviction and sentence passed under the cir- 
cumstances appearing below in the judgment of the High Court. 
Baboo Boikuntnath Dass^ tor the Appellant. 

The judgment of the High Court (i) was as follows 
The prisoner in this case applied for a certificate under Act XL. 
of 1858 in respect of the estate of two infants, and, in support of 
his application, he gave a sworn deposition on 4th October last 
before the District Judge. 

His deposition was made in Assamese, and was translated by the 
Serishtadar of the Court, and the Judge recorded it in English. He 
did not sign it, nor was it read over to the witness or translated. 
The requirements of sections 182 and 183 of the Civil Procedure 
Code were therefore not complied with. This is clear from the de- 
position of the Serishtadar before the Deputy Commissioner at the 
conclusion of the proceedings in his Court. The Judge considered 
that the prisoner had given false evidence, and }\e directed that he 
should be prosecuted. This has resulted in his conviction ; and, as 
this Court was of opinion, on the facts brought to its notice, that 
(1) CuNKiNGHAM and Maclian, JJ* 
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the appeal ought to be tried by the Judge before whom the false 
evidence 'Ovas given, the appeal has been called up to this Court, 

It is contended for the defence that the informalities which 
took place in recording the accused's deposition render the re- 
cord of his evidence inadmissible, and that, under section 91 of 
the Evidence Act, no other evidence of his deposition is admissible. 

We consider this contention sound. ^By section 647 of the 
Civil Procedure Code, the procedure prescribed by the Code is to 
be followed, as far as it can be made •applicable, in all proceed- 
ings in any Court other than suits* and appeals. By section 178 
a party to a suit required to give evidence is governed by the 
rules as to witnesses ; sections 182 and 183 therefore applied to the 
accused's deposition, and, these sections not having been complied 
with, the record isjnadmissible. 

The conviction must therefore be quashed, and the prisoner 
released. 

The record of the proceedings before the District Judge do not 
show that the Serishtadar was sworn or affirmed as required by 
Act X,, 1873, section 5 (i). The Judge's attention should be 
drawn to this, and a copy of this judgment furnished to him from 
this Court. 
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» 

In THE Matter OF SHEIKH FAIZ ALI and) phti iiambdc '881 
OTHERS ^...l^ErillONERS. Mar ^ Z ^ th . 

Criminal Procedurt Code {Acl X. of tSjz), section 3i8-~Witnesses of prosecution, 

Recall and cross-examination of -^Procedure where accused desires to recall and 
cross-examine witnesses of prosecution. 

The right of an accused person to recall and cross-examine the witnesses of the 
prosecution under section 218 of the Code of Criminal Procedure must be exercised 
at the time when the charge is read and^explained to him under the preceding section 
and, if not exercised at that time, it cannot afterwards be insisted on although, 
it is in the discretion of the Magistrate to recall the witnesses if he think fit. 

Rule to show cause why a conviction and sentence passed by the 
Deputy Magistrate of Mymensingh, and confirmed by the Magis- 
trate of the District on the 24th January, should not be set aside. 

In this case the Deputy Magistrate of Mymensingh, on the 17th 
December 1880, upon the complaint of one Koronidi; and after 
having examined the witnesses for the prosecution, drew a charge 
under section 342, Indian Penal Code, against the accused. 

On the^following day an application was made on petition to 
the Court on behalf of the accused, praying that they might be 
allowed to recall and cross-examine the complainant and his 
witnesses under section 218, Criminal Procedure Code. 

The Deputy Magistrate thereupon passed an order on that 
petition, which was filed on the i8th December, that the matter 
should be brought up on the following day for orders. 

On the 20th December 1880,.^ one of the witnesses for the 
prosecution, the constable who investigated the case, appeared be- 
fore the Court, and the Deputy Magistrate, at the Request of the Head 
Police Constable, directed the mooktear of the accused to cross- 
examine him on that day in order to avoid the inconvenience of the 
constable having to appear on another day« The mooktear declined 
to cross-examine him on that day on the ground that he was not 
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prepared to do so, as the pleader of the accused was not pre- 
!nfi sent, and also because it might prejudice the defence if all the 

^Faiz** witnesses were not brought up at once for cross-examination ; 
and, by a petition dated the 20th December, he asked that some 
yudgmtnt, future day might he fixed for the cross-exami nation. 

The Deputy Magistrate declined to recall the other witnesses 
for the prosecution* on the ground that Jhey had already been 
cross-examined during the first hearing, and proceeded to pass 
• judgment, and, finding the accused guilty under section 342, Indian 
Penal Code, sentenced them to four months* rigorous imprison- 
ment and a fine of Rupees 20 each. 

The Magistrate of the District, by his order dated the 24th 
January 1881, confirmed the ord6r and sentence of the Deputy 
Magistrate. * , 

He held that the accused were precluded from recalling the 
witnesses for the purpose of cross-examination by reason of their 
not having asserted their right under section 218 at the proper time, 

A Rule was applied for and obtained from the High Court, 
calling upon the Crown to show cause why the conviction and 
sentences should not be set aside on the ground that the Deputy 
Magistrate was wrong in convicting the accused without allowing 
them an opportunity to recall and cross-examine the complainant 
and his witnesses under section 218 of the Criminal Procedure Code, 

Baboo Greesh Chunder Chowdhry^ in support of the Rule, 

Baboo Joy Gobind Shome^ contra, • • 

. t 

The following judgments were delivered by the Court (r) : — 
PoMTiFBx, y. PONTIFEX, 5^,— This Rule was moved for and granted by us 
on the ground that the Deputy Magistrate had improperly re- 
fused to allow the petitioners to recall and cross-examine the 
witnesses of the complainant after the charge had been framed 
under section 217. The same objection was taken in appeal before 
the Magistrate, and the Magistrate, in his decision, has held that 
the petitioners did not exercise their right, under section 218, of 
recalling the witnesses for the prosecution for cross-examination, 
within proper time, and that therefore they were not ^ now entitled 
to take any objection on account of the refusal by the Deputy 
Magistrate to recall such witnesses, . : 

(I) PoMTirixand Fibld, yy. 
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Now, in the petition before us, it is stated that the charge was 
drawn up on the ryth of December 1880, and that, onthe same day* 
an application was made to the Deputy Magistrate asking that the 
witnesses should »be re-called for further cross-examination. It 
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Ali. 


appears, however, that the petition before the Deputy Magistrate yudgmeni, 
asking th^t the witnesses should be re-called, although dated on the PoNTiFBx,y, 
17th December 1880, cpuld not have been filed before the i8th 
December 1880, the date .on which the stamp was punched 
and the date on which' the endorsed order was made. It ap- 
pears that, early in December, the witneisses, both for the com- 
plainant and for the accused person, had been examined and cross- 
examined, and, on the lylh December, the charge was drawn up, and 
the Deputy Magistrate made Ihi!? order : “ To-day, having heard 
the pleaders and mooktcars, the case will stai\d oVer until to- 
morrow." The ordinary inference would be that the pleaders and 
mooktears having been heard, the case had closed, and only awaited 
the decision of the Deputy Magistrate. But, however that may 
be, the only rights that the accused person had were under section 
218 of the Griminal Procedure Code. Now, under section 217, the 
charge is to be read and explained to the accused person, who 
is to be asked whether he has any defence to make. That was 


done on the lyth December. Under section 218, if the accusedr 
has any defence to make, he is to be called upon to enter upon the 
same, and to produce his witnesses, and is to be allowed to re-call 
and cros^cxamin€ the witnesses for the prosecution. These two 
sections coming together, it seems to us that it was intended that, if 
the accused person desired to re-call and cross-examine the wit- 
nesses for the prosecution, the time at which he should express such 
desire was when the charge was read over to him, and he was called 
upon to make his defence. That was done on the xyth December 
The petition to re-call these witnesses was not put in until the 
i8th. Therefore we think that it was no longer in the power of 
the accused person to insist upaif his right of re-calling these 
witnesses, although it remained in the discretion of the Deputy 
Magistrate to re- call them if he thought fit. ’Now, on the i8th 
December, he made another order directing that the case should 
come on again on the 20th; and, on the 20th, an order was drawn 
up, but not signed, directing that the witnesses should b.e produced 
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i88i for re-ex^mination on the 28th. The Deputy Magistrate never 
in ft signed that order, for, before he was prepared to sign it^ one of 
witnesses for the prosecution, a policeman, who happened 
to be in Court, was produced, and it was asked on •behalf of the pro- 
fudgment. secution that, if the accused person wanted to cross-examine this 
PoNTiFBx, y. witness, he should do .so at once. The accused refused ,to cross- 
examine him then, alleging that it would prejudice his case unless 
all the witnesses were cross-examined together. The Deputy 
• Magistrate then considered that the * application for cross-exa- 
mination was made only with the object of delaying the pro- 
ceedings, and that it was not a bona-fide application ; and, it being 
under the circumstances in his discretion to re-call the witnesses 
or not, and the accused having l6st his rights under section 218, 
the Deputy Magistrate decided that he would not sign the order 
drawn up, and he proceeded to dispose of the case. 


The Magistrate, on the appeal before him, considered that the 
Deputy Magistrate had acted with propriety, and we are disposed 
to agree with the Magistrate in that opinion. We think that 
there is not sufficient ground for this application, and that the 
Rule must be discharged. 


Field, y. . FIELD, J.—l only desire to add that the vernacular record 
shows that '‘the vakeels and mooktears,'^ that is, as I under- 
stand, the vakeels and mooktears of both sides, were examined on 
the 17th. Now, though the Code of Criminal Prbcedure 'contains 
no express provisions similar to those to be found’ in tfie Civil Pro- 
cedure Code as to the time at which, or the order in which, the plead- 
ers and mooktears for the prosecution or for the defence, shall ad- 
dress the Court, still, according to Mofussil practice, the usual 
practice on this point is followed. I therefore understand 
from the vernacular record that the pleader or mooktear of the 
accused had addressed the Court, and that the pleader or mook- 
tear of the prosecution had been heard in reply. This being so, 
I take it that the case was closed on the 17th, and the accused, 
not having exercised the right given them by section 218 at the 
time at which they ought, if they intended to exercise it, to have 
expressed their intention of doing so, I think they could vnot 
afterwards claim to exerefee that right. 
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CHUNDfeR SIRCAR and others Appellants; 

AND 

EMPRESS Respondent. 

Evidence Act {I, of i8j2)^ section f^o^Statement made in absence of accused^ 

Confession, 

In a case of riot which resulted in the death of one person and serious 
injury to others from gun-shot wounds, the persons implicated were tried together 
before the Sessions Judge, who adopted the folio ving pro^edur^ : He examined 
the prisoners one by one, requiring the others to withdraw from the Court until 
their respective turn for examination came round, and, principally upon statements 
thus obtained in their absence, he convicted all the prisoners. 

Held that the Sessions judge had, in adopting sUch procedure, acted in a 
manner directly opposed to tlie rule that no one should be condemned upon 
statements made in his absence, and therefore that all statements thus made by 
any of the prisoners in the absence of another must be put out of consideration so 
far as they affect the latter. 

A 

-iTxpPEAL from convictions and sentences passed by the Sessions 
Judge of Pubna. 

The* facts ate very fully stated in the judgment of the High 
Court 

M, P, Gasper and Baboo Grish Chunder Chowdhry^ for the 
Appellants, 

The judgment of the High Court (i) was as follows: — 

This is a case of not’which resulted in the death of one Gopee- 
nath Manjee, permanent injury to .the right arm of Korim Sheikh 
caused by gun-shots, and minor injuries to others also caused by 
gun-shots, and by cutting weapons. 

The Sessions Judge, in concurrence with both the Assessors, 
has convicted Chunder Sircar, Alum Poramanick, Nundo Manjee, and 

(I) lldnais nfid Prins#, n- 


1881 

April 2nd. 

No. 756 of 
]S8o. 



353 


HIGH COURT. 


[VOL, VIII. 


>88i Hakim Poramanick, of riot under section 148, Penal Code, but, 
Chundbr differing from the assessors, he has also convicted Chunder and 
Sircar Manjee of culpable homicide not amounting to murder, 

®’^*^*s** and he has sentenced Chunder Sircar to transportation for life, 
yttdgmeni. Nundo Manjee to transportation for ten years,' and Alum Pora- 
manick and Hakim Poramanick to rigorous imprisonment for 
three years. 

Concurring with one assessor, but differing from the other, 
the Sessions Judge has further convicted Malu Sheikh, Modon 
Sheikh, Mudee Sheikh, and Kalimuddeen Patan of riot, but he 
has, differing from both assessors, also convicted the last-named 
of culpable homicide not amounting to murder, and he has sen- 
tenced Kalimuddeen Patan to transportation for life, and the 
other three persons to three years^ rigorous imprisonment. Two 
other men were acquitted by the Sessions Judge. 

Appeals have been preferred against all these sentences. 

The appellants have been defended by Mr. Gasper, both in the 
Sessions Court and before us, and we are surprised to find that, 
in a case of such public importance, and of so serious a charac- 
ter, the Legal Remembrancer has not been instructed to appear 
on behalf of the prosecution. 

It appears that disputes have been existing for some time past in 
the village of Tepri between two parties claiming to receive rents 
from the ryots, the one party being certain Sandyals of Solop, Kali 
Sunder Sandyal and another, and the other party okc Debi Dass, the 
auction-purchaser of the rights and interests of Bykdnt Sandyal, 
brother to the Sandyals of the first party, Before this occur- 
rence, Debi Dass died, but his interest is represented by his son 
Jibun Ram. The existence of these disputes and the likelihood 
of their terminating in a serious riot was well known to the 
local police, whose station is 2.J kos or 5 miles distant from 
Tepri, and so late as the morning of the riot which forms the 
subject of the present trial, the head constable left the place 
on completion of an investigation into an offence which arose 
out of the disturbed state of the village. The evidence shows 
that both sides had then assembled forcibly to assert their re- 
spective claims, and foreign clubmen (deshwalis) had been enljsted 
to overawe* the villagers^ and, in the' event of a disturbance, 
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to give to their respective sides the benefit of their superior 
strength and skill. * 

Under his purchase in 1283 or 1876 of the rights and interests 
of Bykant Sandyal, Debi Dass claimed the* entire (i6-anna share 
of the) rents of the village. The other Sandyals opposed himi 
alleging that the interest of Bykant Sandyal was only a small frac- 
tional sh'are not exceeding one anna. The villagers generally had 
yielded to the claim of Debi Dass, but a certain number of men 
of the fisher class inhabitirig the quarter called Manjeepara refused 
to pay him the rent demanded of them, and were supported and 
encouraged in their resistance by the Sandyals. The Zemindary 
Cutchery of Debi Dass was held at the house of Nundo Manjee 
close to the Manjee’s quarter, aqd a fence had been set up barring 
the passage into the homestead of Dusruth and Subul Ma njee at 
the head of the path which runps west and north*of Nundo Manjee's 
homestead. The object of this was apparently to protect the 
Manjees against any sudden attack from the Cutchery quarter. 
These facts must have been patent to the head constable, who 
was in Tej)rl on the morning of the riot, and it is impossible to 
believe that they were not also known to the superior police- 
officers at the adjoining police-station. It is matter therefore of 
extreme surprise that they did not take strict measures to pre- 
vent the breach of the peace that was evidently imminent, or at 
any rate to hinder the introduction of firearms and large bodies 
of “ deshwalis into the village. This negligence on their part 
has deprived this Court of independent testimony, and made it 
extremely difficult to ascertain from the garbled accounts of the 
partisans of either side what the real facts connected with the 
origin of this riot are, or to say which party took the initiative. 
We gather, however, from the evidence that, on the loth July 
i88o (Asar 27th, 1287), Chunder Nath Sircar held open 

Cutchery under a gabAxt^ close to^the house of Nundo Manjee 
which had been set apart for a ^Cutchery, and began collecting 
rent from the villagers on the part of Debi Dass. 

An attempt was evidently made to collect the rent from the 
residents of tjie Manjeepara close by, and this was at^once met by 
an attack in force by the Manjees aided by deshwalis of the 
Sandyals who were either^^^stationed in the house of Gopal Manjee, 
or in the neighbouring house of Bhagiruth Thakur. The houses of 
[Criminal.] C, L. R. 86. 
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1881 Gopee Manjee, Dusruth, and Subul, which were in one cluster, 

Chundbr became the scene of the disturbance, and almost immediately a 
large body of men on both sides assembled there, and began the 
Eurnss. fight. One or more guns were discharged at the M^njees resulting 
fHdgmtnt in the wounding of Gopeenath Manjee, Kaim Sheikh, and Dhonai. 

Gopeenath died in hospital on the 13th from peritonitis caused 
by this injury, and Kaim has been permanently deprived of the use 
of his right arm. It would seem that they were standing in the 
lane near the bamboo fence. There is much discrepancy in the 
evidence regarding the number of shots fired, and by whom they 
were fired, but it is clear from the nature of the injuries inflicted, and 
the shot-marks found on the spot, that there must have been more 
than one discharge of firearms. There was some attempt made on 
behalf of the prisoners to account for these gun-shots by an acci- 
dental discharge in a struggle brought on by the Manjees, but 
there is no reason for accepting this explanation. 

There can be no doubt that the guns were fired deliberately 
at the Manjees to injure some of them, and to ensure .success to 
Debi Dass’s party. Some of the witnesses even declare that certain 
persons, one of whom was the prisoner Kalimuddeen, were ordered 
to fire to drive off the Manjees; whichever party therefore made 
the first move, it is clear that the other was fully prepared to resist* 
and it is equally clear that the party of Debi Dass overcame the 
Manjees, and looted their houses after they ran away. Therp is no 
evidence to show that the prisoners acted in the ‘exercise of their 
legal rights of self-defence, and therefore any one of them, who is 
proved to. have been present engaged in this riot, is liable to be 
convicted of some offence connected therewith, I’he Sessions Judge 
has felt the difficulty of relying implicitly on the evidence of the 
Manjee witnesses who, no doubt, were actively engaged on their 
side, and he has adopted the extraordinary 'expedient of convicting 
the prisoners principally on what rach has said regarding the other. 
However much the law (section 30, Evidence Act) may allow him 
to take into considefaiion a confession made by one of the prisoners 
as affecting himself and also another prisoner, the sourse which 
Mr. Gasper states the Sessions Judge adopted in recording the 
statements of the prisoners, ^and which is not denied by the Sessibhs 
Judge in reply to our inquiry on this subject, would prevent us 
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from giving full effect to that law. It would seem that, when the ,1881 
Sessions Judge was about to examine the prisoners, he required Chundbr 
each to withdraw from the Court until his turn for examination Sircar 

. V. 

came round. In consequence of this procedure, the principal Emprrss. 
prisoner, Chunder Sircar, was examined in the absence of the judgm§nt, 
other prisoners, who never had an opportunity of denying or even 
knowing what he had said, and yet that statement made behind 
their backs is made the chief ground for convicting them. It is 
an elementary rule that no one should be condemned in his ab- 
sence; and yet the Sessions Judge has acted in a manner directly 
opposed to it. We, therefore, are obliged to place entirely out of 
consideration any statement made by any of the accused in the 
absence of another prisoner, so Ur as it affects the latter. 

It is quite clear, from the statements made, by Chunder Sircar, 

Nundo Manjee, and Hukum Sheikh, that they were present when 
this riot took place. Hukum Sheikh, moreover, bears on his person 
marks of wounds received in it. It is, however, necessary to deter- 
mine how far these prisoners were active members of the unlaw- 
ful assembly causing this riot; and, as regards the two first, whether 
they have rightly been convicted of culpable homicide not amount- 
ing to murder. It has already been stated that the party of Debi 
Dass were guilty of a not, and all the prisoners, now under trial 
belonged to that faction in the village of Tepri. 

[The Court then dealt with the evidence, and in the end dis- 
missed ^all the ^peals.] 
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• • 

In the Matter of SAKHINA BIBI Petitioner 

Pinal Codt {Act XLV, of i860), section zii’-^False char ge^Procedtire-^ Enquiry 
by Police"^ Police report on charge made before Magistrate, 

A complaint liaving been made before a Magistrate, that officer, under section 
146 of the Code of Criminal Procedure, directed an enquiry to be made by the 
Police^ and, on such enquiry being held, it was reported to the Magistrate that the 
charge was false. Thereupon sanction to prosecute the complainant was granted 
under section 211 of the Penal Code. * 

Held that, inasmuch as the Magistrate, on receipt of the police-report, had 
not given the pomplainant an opportunity of substantiating the complaint, the 
Court had no power to sanction the prosecution. Empress vs. Karirndad^ I, L. R., 
6 Cal. 496, (S.C.) 7 C. L. R, 467, and Syud Nissar Hossen vs. Ram Golam Singh ^ 
as W* R., Cr,,, 10, followed. 
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-Appeal from a conviction and sentence passed by the* Sessions i 83 i 

Judge ot Sylhet. hTu 

. Sakhina 

P I Bl 

Baboo Joy Gobind Shome, for the Petitioner. 

fudgmini. 

The facts are set forth in the judgment of the High Court (i), " 

^ ^ * 
which was delivered by — 

Morris, J . — It appears to us that there is no legal foundation 
for the trial of Sakhina Bibi* under section 21 1 of the Indian Penal Morris, jy* 
Code, Sakhina Bibi lodged a ‘complaint, under sections 354 and 
376, coupled with section 51 1, of the Penal Code, in the Court of the 
Extra Assistant Commissioner. After her examination, the Court, 
under section 146 of the Code«of Criminal Procedure, directed a 
local enquiry to be made by a competent Police^oflicer, This 
officer, a Sub-Inspector, submitted a report in wTiich he expressed 
the opinion that the ciiarge preferred was false, and that the com 
plainant should be prosecuted for making a false complaint. There- 
upon tlie Extra Assistant Commissioner passed the following order: 

Let the papers be recorded as false, and let The papers be sent 
to the Deputy Commissioner for proper orders as regards institut- 
ing a case against the complainant under sections 211 and 182.'’ 

Upon this the Deputy Commissioner, on the 3rd December, passed 
an order to the effect that, in his view, no notice ought to have 
been taken of the complaint owing to the character of the com- 
plainant^ but, as^an enquiry had taken place, he would allow the peti- 
tioner to be.prosecuted if the District Superintendent of Police 
wished it. The District Superintendent of Police expressed a wish 
that a prosecution should follow. Upon this the Deputy, Commis- 
sioner, on the 20th December, ordered the prosecution. 

It seems clear to us that there has been no proper adjudication 
by the Extra Assistant Commissioner of the complaint preferred by* 

Sakhina Bibi. On the receipt of the report of the Sub- Inspector* 
he should have communicated its contents to the complainant, and 
afforded her an opportunity, if she so desired it, of producing 
the witnesses named in her complaint, or of gi^ugg such other proof 
in support ofjier complaint as she might think proper. Having 
thus put the complainant to the proof, and given her the oppor- 


(I) Morris and Totten ham, yy. 
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i88i tunity of substantiating her complaint, the Extra Assistant Com- 
missionef should have proceeded to decide the case. This course 
he has not adopted at all, and, as Sakhina Bibi was prepared tc 
'f— give evidence in support of her complaint, the Deputy Commis- 
yu igmm U think, no power to direct a prosecution under sec- 

Morris, y. tion 21 1 to be instituted. This is in accordance with the rulings 
of this Court in Syud Ntssar Hossen vs. Ra?n Golam 'Singh^ 25 
W. R., Cr. R., 10, and in Empress vs. Karimdad^ 1 . L, R., 6 Cal. 
496; 7 C. L. R. 467. It also strikes i^s as improper that this pro- 
secution should have been decidew^ by the Deputy Commissioner 
contrary to his own expressed opinion as to its propriety, and solely 
in deference to the wishes of the District Superintendent of Police, 
whose subordinate had been complained against. 

We have to observe, with reference to the Assistant Commis- 
sioner’s explanation as to the examination of the complainant’s 
witnesses, that their examination by the Sub-Inspector of Police 
when enquiring into the original complaint, and their subsequent 
examination in the present case as witnesses for the defence before 
himself, could not give the prisoner the opportunity of proving 
that the original complaint was true, to which she was entitled, 
before she could legally be prosecuted for making a false charge. 

We therefore quash the proceedings which have resulted in 
the conviction of Sakhina Bibi under section 211, and, setting 
aside the sentence of 18 months' rigorous imprisonment, direct 
her release. • 
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[CRIMINAL jurisdiction.] 

JABDAR* KA2f and GQLAP KHAN , . . ; . Appellants. 

Criminal Procedure Code (Act X ^ of 18 J 2), section 4^4 — Cumulative sentences^ Nos« 22 and 
Penal Code (Act XLV, of i860), sections 14^ and J24— Separate charges, *5 0^ *881. 

Under section 454 of the Code of Criminal Procedure, the colleclive punish- 
ment which may be awarded for offences under sections 147 and 324 of the Indian 
Penal Code must not exceed that which maf be j^ivcn for the graver offence. 

Whether separate convictions under sections *147 and 324 of the 
Indian Penal Code are legal ? 

In the first of these appeals, both of which arose out of the 
same case, the prisoner was convicted under section 148 as well 
as under section 149 in connection with section 324 of the Indian 
Penal Code, and was sentenced, under the ist charge, to 3 years’ 
rigorous imprisonment, and, under the 2nd charge, to a further 
term of 2 years’ rigorous imprisonment. Similar sentences had 
been passed in the same case in a previous trial .on some other 
prisoners whose appeals were, however, dismissed by another 
Division Benfh (Iackson and Tottenham, yy.), the question 
now raised not having been argued before those learned Judges. 

L. Ghose and Baboo Botdo Nath Dutt, for the Appellants. 

The Junior. Government Pleader, for the Crowm. 

L, Ghose, — The second*sentence of 2 years’ imprisonment under 
sections 149 and 324 of the Indian Pdnal Code is illegal. When the 
ofience falls under two separate definitions, the punishment must 
not exceed what might be awarded for either ; and ’^^here several acts 
con^stituting different offences collectively amount to some other 
offence, the sentence must not be in excess of what might have 
been awarded for any one of the several offences, or (or the ofifcnce 
formed by their combination — Criminal Procedure Code, section 
454, paragraphs II aiifj |n. . The ist paragraph of that section 
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i88i merely I^ys down a rule of pleading, and is silent as to the question 
JatoaT^Kazi of punishment. Illustration (/) to paragraph I, to which the Ses- 
Golap*Khan refers, merely makes it legal to pass separate sen- 

tences under each charge, or, in other words, to split the punish- 
^ * ment which may be legally inflicted. But paragraplis II. and III. lay 

down the maximum which the collective punishment must not ex- 
ceed. Here the maximum sentence under either charge being 
three years’ imprisonment, the second sentence of two years’ 
imprisonment is clearly illegal. Under the old Procedure Code, 
it was held that separate convictions and sentences under different 
charges arising out of the same transaction were not legal — Reg, 
vs. Dttia Sheikh, lo VV. R., Cr., 63; Nilmtton Sen, 16 W. R., 
Cr., 45. But, under the new Code (section 454, paragraph L, 
111. (/)) separate convictions and sentences are not illegal, pro- 
vided the maximum punishment, as laid down in paragraphs 11. 
and III. of the same section, be not exceeded. [Vide Empress 
vs. Budh Stngh, I, L. R., 2 All. loi, and Noujan, 7 Mad. 
H. C. R. 375; Reg, vs. Gnlam Abas, 12 Bom. 147.] 

[Maclean, J , — Tliere is also a Bombay F'ull Bench case — 
Reg, vs. Tukaya Bin Tamana, I. L. R., i Bom. 214 ] 

All these cases are under the new Code, and it is quite clear 
that, when the collective punishment exceeds the maximum pro- 
vided in 'section 454 of the Criminal Procedure Code, paragraphs 
II. and III., it ijs illegal. 

The Junior Government Pleader for the Crown. — The separate 
sentences are legal under Illustration ( /), which deejares that an 
accused person may be separately convicted and punished under 
each|charge, and, as there are no words in the Illustration itself 
limiting the amount of punishment, there is nothing to prevent 
the maximum sentence being passed under each charge. 

The appellant’s Counsel was not called upon to reply. 

The judgment of the High Court (i)*was as follows: — 

These appeals arise out /of the same trial. The appellants 
have been convicted of being members of an unlawful assembly^ 
in which one Ghpu Churn received fatal injuries, and one Babul 
Chand was ‘less severely hurt. * 

It seems that they were acquitted of any offence as respects the 
dealk of Guru Churn ; the conviction being for rioting armed-with 
deadly weapons, under section 148, and for hurt citused to Babul 
(I) MlTTBR^and MAeiBANi ' 
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Chand, under section 324 read with section 149 of the Penal 
Code. The periods awarded being three years under section 
148, and two years under sections 149 and 324. 

The learned^ Counsel, who appeared -for Jabdar Kazi, appel- 
lant in Appeal No. 22, confined himself to urging that the sen- 
tences passed upon his client were in excess of what could be 
passed according to law, and that the injurie.s caused to Babul 
Chand by one of the members of the unlawful assembly — not 
found to be his client—were not caused in prosecution of the 
common object of the assembly. ‘ 

The learned Counsers contentions apply equally to the case 
of Golap Khan, for whom, however, he did not appear. 

The first point turns upon section 454 of the Criminal Proce- 
dure Code, which provides for collective punishment, either for 
one offence falling within two •separate definitions of law, or for 
acts severally constituting more than one offence, but collect- 
ively coming within one definition. In the former case one 
punishment, and in the latter separate punishments, may be 
awarded, but, in the former case, it must not exceed what can be 
awarded for either offence, and in the latter they must not col- 
lectively amount to more than could have been awarded for any 
one of the several offences, or for the combined offence. Illus- 
tration (/), which is referred to by the Judge, shows that offences 
under sections 147, 325, 152 may be separately dealt with. 

In this case the conviction is for offences under sections 147 
and 324, and^this Court has held that separate convictions under 
those sections are not legal. [ Vide the case of vs. Durzoola^ 
9 W. R., Cn, 33.] There is, however, a contrary ruling in the case 
of Reg, vs. Calia Chand^ 7 W. R., Cr., 60, followed apparently by 
the case of Empress vs. Ram Adhin^ I. L. R., 2 AH. 139; but, 
whether there can be separate convictions or not, it is certain 
that, under section 454 of -the Criminal Procedure Code, the collec- 
tive punishment must not exceed th^t which may be given for the 
graver offence— AV^. vs. fukaya Bin Tumana^ I. L. R., i Bom. 
214. 

We shall, ^therefore, reduce the sentences on these appellants 
to three years in each case. 

It is not necessary to discuss the second question raised in the 
appeal of Jabdar Kazi. 

[Criminal.] 


1881 

Jabdar Kazi 

ABD 

Golap Khan, 
Judgment, 


C. L, R. 87, 
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Mar soik. 
No. C 204. 


[ CRIMINAL JURISDICTION. ] 

In the Matter of IMANDI KHAN Petitioner. 

Criminal Procedure Code {Aci X . of section 5*/ -^Procedure— 
Obstrueiion-^ Thoroughfare, 

• 

The fact of a Magistrate taking action under section 521 of the Code of 
Criminal Procedure is primd facie suftipent to show that he considers the locus in 
quo to be a thoroughfare or public place ; and if no objection is taken that it is 
not such, and the jury find that the order made under that section is reasonable 
and proper, tl\e High Court will not interfere, 

Reference submitted by the Sessions Judge of Backefgunge 
for the opinion of the High Court as to the legality of an order made 
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by the Deputy Magistrate under Chapter XXXIX. of the Code of 
Criminal Procedure. 

The'order in question was made under section 521 of the Code. 
No objection was made that the place to which it referred was not 
a thoroughfare or public place. The petitioner merely asked that 
the matter should be referred to a jury. 

The 'Sessions Judge was of opinion that the, proceedings were 
bad, and Should . be quashed for the following reasons stated 
by him : — 

The reason for their being quashed is, that the Deputy 
Magistrate has applied Chapter XXXIX. of the Criminal Proce- 
dure Code in a case where admittedly it has no application. 

“ It will be seen that one of the^first questions laid down for the 
jury to decide is, whether the way in question is a public thorough- 
fare. • 

‘‘Until that point is decided by other proceedings, Chapter 
XXXIX. cannot be enforced.^^ 

The opinion of the High Court (i) was as follows:— 

Section 521 of the Code of Criminal Procedure applies only to 
a thoroughfare or public place. The fact of the Magistrate taking 
action under section 521 is prtmd facie sufficient to show that he 
considered the locus in quo to be a thoroughfare or public place. 
No objection on this head was made by the petitioner, who merely 
asked for a jury. In the case of In the Matter of Chunder- 
nath Sen^ I. L. R., 5 Cal. 875, the fact of the place being a 
thoroughfare was’disputed, and was properly held that, if it was 
not a thoroughfare, the Magistrate had no jurisdiction, and that 
he ought, therefore, to have tried this point first ; but the .present 
case differs from that case In this very respect: 

The finding of the jury that the place was a thoroughfare may 
be taken to be mere surplusage, as no question on this point was 
raised. The jury have f^und the Magistrate's order to be reason- 
able and proper ; and we must decline to interfere. 

(1) PoNTirsx and Field, JJ. 
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May 20th. 
S 

No. 323 of 
x88i. 


[criminal jurisdiction.] 

In the Matter of MOHUR MANDAR . , . Petitioner. 

* • 

Criminal Procedure Code [Act X, of iSyj), sections ^21 and 5?5 — Evidence-^ 

Procedure t 

Where a person, to whom an order has been issued under section 521 of the 
Code of Criminal Procedure, appears to show cause against such order, the Magis- 
trate is bound to take evidence under section 525 of the Code. 

K-EFERENCE submitted by the Sessions Judge of Bhaugul- 
poreonthe r4th May 1881 fof the opinion of the High Court, 
The circumstances were as follow 

On the 23rd February 1881,, Jadunath Panday complained to 
the Magistrate of the District that Mohur Mandar*had closed a 
road to the inconvenience of him and others, Some inqjuiries 
and orders, followed ; and, on the 24th March 1881, the District 
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Magistrate passed tbe following order : ‘‘ Under section 521, issue 
an order to Mohur Mandar to remove the obstruction, or fo appear /« r# 
before tfie Joint Magistrate within three days of receipt of order to mandar. 
show cause why it should not be carried o*ut.^^ The Joint Magis- ’ 

trate did not deal with the case. Mohur Mah^Jar appeared, and put 

in a petition of objection dated the 30th March, and the District 
Magistrate, on the 6th April, made an order fhat “ the objection is 
not good. The road must be opened at once, and it this is not done 
within three days, the Policy will open it out at the objector’s ex- 
pense. The cost, if not paid, can be recovered under section 525.” 

It was represented to the District Judge that the order was illegal, 
because the present petitioner having appeared to show cause 
against the order under section 521, the Magistrate was bound, un- 
der section 525, to take evidence before he could make the order 
under section 521 absolute. Fhe District Judgti considered that, 
under the law, it was iinperaliv.", on the Magistrate to take evi- 
dence when, in answer to an order under section 521, the person 
called upon appeared to show cause against the order. Under the 
circumstances, therefore, he referred the matter to the High Court, 

The order of the High Court (i) upon the Reference was as 
follows : — 

The order of the 6th April is clearly opposed to section 525, 
which directs the Magistrate to take evidence when the person, to 
whom an order under section 521 has been issTjed, appears to 
show cefuse agiflnst the same. In this case the person, Mohur 
Mandar, dicf show cause, but no evidence was taken. 

The order of 6th April is set aside. 


(i) Mitter and Maclban, JJ. 
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1881 gOLAP DHANOOK Appellant; 

Afnl 21a. ’ 

V, ~T„ , ■ and 

No. 188 of 

1881, empress Respondent. 


Criminal Procedure Code (Act X. of section 2^^f'-~-Guilty, Plea of-^Plea of 

guilty to be recorded. 

Where a prisoner, on the charge being read and explained to him, pleads guilty 
the Judge must record the plea under section 237 of the Criminal Procedure Code, 
and not merely record a narrative of what occurred, and of the statements made by 
the prisoner. An admission which does not admit all the elements of the charge is 
not a plea of guilty to the charge. 

A PPEAL from a conviction •and sentence passed by the Offi- 
ciating Sessions Judge of Bhaugulpore. 

The facts appear from the judgment of the High Court (i), 
which was as follows 


(I) Motaii and Tottiiiham, fy* 
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The conviction is bad in law, and must be set aside. The >88* 
Sessions Judge states that the prisoner pleads guilty to the G^p 
charge*; and that the only question is as to what punishment should 
be allotted. We find in the proceedings no record of the prison- 
er's plea, as required by section 237 of the Criminal Procedure judgment. 
Code when a prisoner pleads guilty. All that we find is a narra- 
tive by* the Judge of what occurred, and of the statements made 
by the prisoner. We do not find from this that the charge was 
explained as well as. read to the prisoner. Vide section 237. 

And we do find that he did not admit one very important 
element in an offence under section 211, Penal Code, v/5,, the 
intention lo injure another. The prisoner is said to have re- 
presented that he made the false complaint unthinkingly. This 
certainly does not amount to a plea of guilty. 

r • • * 

The Judge was further somewhat inconsistent, for, after stating 
that the prisoner pleaded guilty, he proceeds to show that he was 
not guilty of the charge as framed, inasmuch as he had not 
made a complaint of an offence under section 304 of the Penal 
Code whicli was alleged in the charge. 

The Judge committed an error, therefore, in convicting the 
prisoner without a trial. We, therefore, set aside the conviction 
and sentence, and direct that the prisoner be tried according to 
law, and that the Judge conform to the procedure laid down in 
Chapter XIX. of the Criminal Procedure Code. 
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i88( 

May 2gih. 

No. 109 of 
1881. 


[criminal jurisdiction.] 

DAMODUR BEDYADUR and another (f’ETiTiONFRS) 

AND 

f 

SHYAMANUND DEY anij others. 


Criminal Procedure Code {Act X, of iSp), section Preliminary proceeding 
before Magistrate--^ Dispute likely to give rise to breach of peace — Juris’ 
diction. 


It is not sufficient to ^ive a Magistrate jurisdiction under section 530 of the 
Code of Criminal Procedure for him to record in his final judgment an opinion or 
proceeding that it is probable that a breach of the peace will occur If proceedings 
under that sccliofi be not taken. 


^^OTION to set aside an order passed under section 530 of 
Act X. of 1872 by the Deputy Magistrate of Balasore. 

The petitioners in this case, who were mowrosee mukuddums 
of Mouzah Shahpore, of which Rajah Shya'nanund Dey and others 
were the zemindars, alleged that the mouzah comprised 1,396 muns, 
of which 1,100 muns had been marked as waste lands at the time 
of the survey in 1840; that they or their predecessors in title had 
been in possession since 1267, and had, during that period, gradu- 
ally brought the. waste lands into cultivation. 

In 1874 a suit was instituted by the petitioner against one 
Fakir Rout for rent in respect of portion of the lind Brought into 
cultivation, and, in that suit, the zemindars applied to intervene, 
claimingthe land as in their khas possession; but their application 
was disallowed, and the petitioners obtained a decree. 

The zemindars thereupon filed a suit claiming the land, the 
subject-matter of the suit brought by the petitioners. This suit 
was ultimately dismissed by the High Court on the 9th July 1878. 

On the 15th October 1880, i petition was presented by one 
Bonomali Dass, who was described as a karpurdaz of the 
zemindars, praying that he might be retained in possession of 
certain Jalpa'i lands by an order under section 530 of Act X. of 1872. 

Thereupon, without recording any proceeding, the Deputy 
Magistrate ^to whom the petition was presented made an "order 
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“that both parties do file their written statements on. the 20th 
November/* 

Evidence was afterwards gone into, and, oi' the T4th February 
1881, the Deputy .Magistrate passed an order declaring the ze- 
mindars to be entitled to hold the whole 1,100 muns claimed by 
the petitigners, in respect of portion of which they had obtained 
a decree, as already stated- 

The petitioners now prayed that that order might be set aside 
for the following among otheV grounds 

(1) That no proceeding had been recorded by the Deputy 
Magistrate, stating the grounds upon which he was satisfied 
that a dispute likely to induce a breach of the peace existed. 

(2) That there was nothing to show that he was, before the 
institution of these proceedings, satisfied that there Was a likeli- 
hood of a breach of the peace. 

(3) That, inasmuch as the petitioners* tenants were in 
possession, no order ought to have been made under section 530 
of the Criminal Procedure Code, 

In his judgment, the Deputy Magistrate stated that he con- 
sidered it was probable that a breach of the peace might have 
occurred if proceedings under section 530 were not taken. 

Branson and Baboo Umbica Churn Bose^ for the Petitioners, 

M, M, Ghose and Baboo Obhoy Churn Bose^ Contra. 

The j^idgmenj; of the High Court (i) was as follows 

In a proceeding under section 530 of the Criminal Procedure 
Code between the petitioner and the opposite party regarding 
the possession of 1,100 muns Jalpai lands, the Deputy Magistrate 
of Balasore, on the 14th February last, confirmed the opposite 
party in possession. The record shows that no preliminary pro- 
ceeding, stating the grounds upon which the Magistrate was satis- 
fied that a dispute likely to*induce a breach of the peace existed, 
was recorded. Probably on this ground, at the final hearing, 
objection was taken to the jurisdiction of the Magistrate, and he 
deals with this question in the final judgment. 

One of the grounds upon which this rule was obtained was^ 
that the Magistrate having omitted to record the preliminary 
( 1 ) Mima and M aclban, Jf * 
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iB8i proceeding referred to above, the whole proceeding was ultra 
Damodur vires^ and therefore should be set aside. It has been contended, 
Bkdvaoor behalf of the opposite party, that, as the final judgment shows 
Sry^anund that the Magistrate was satisfied of a dispute likely to induce a 

breach of the peace existing, the mere omission to record a pre- 

yu di^t nt. proceeding, . as is required by the 2nd para, of section 

530, is an immaterfal irregularity, which .would not warrant this 
Court, under section 283 of the Criminal Procedure Code, in 
quashing the proceedings of the lower Court. On the other 
hand, it was broadly contended that the omission to record this 
proceeding is, under all circumstances^ a fatal error, which 
would justify this Court in setting aside the proceeding, the 
provisions of section 283 notv\^ithstanding. The decision in the 
case of Sheikh Muyiglo vs. Durga Narain 25 W. R. 74, 

certainly supports this contention. But there is a decision re- 
ported in 22 W. R. 81, which rules the contrary. 

Whether the one or the other contention is correct, it is clear 
to us, upon the authority of the cases cited below, that a Magistrate 
would have no jurisdiction under section 530 uniess he was 
satisfied that there exists a dispute concerning land, which dis- 
pute is likely to induce a breach of the peace, /. there must be 
a reasonable apprehension that a disturbance of the peace is 
likely to occur, rendering it necessary for the Magistrate to take 
immediate actton under section 530 to prevent the apprehended 
breach of the peace. See ^ W. R., Cr., 26; 5 W, R.,* Cr., 14; 
9 W. R., Cr., 64; 3 B. L. R., Cr., 76; 9 B. L.‘ R. 2*29; 22 W. R. 
81; 5 W. R. 4; 24 W, R. 17. 

We have considered the finding of the Deputy Magistrate 
upon this point in his final judgment, and we are of opinion that 
it is not sufficient to give him jurisdiction under section 530. It 
seems to us that what he says is, that it is* probable that a breach 
of the peace will occur if a proceeding under section 530 be not 
taken. This finding would not give him jurisdiction. 

We therefor^e, set aside his order, and make the rule absolute. 
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, [criminal appellate jurisdiction.] 

KHORSHED KAZI and another Appellants; 

AND 


EMPRESS Respondent. 

Forged document'-^Penal Code {Act XLV, of i860), section 47 Jury, 
Charge to^MiidirecHon, 

Where the accused were charged, under section 471 of the Penal Code, with 
having, in a suit brj)ught against them by the vendee of their sistfer to recover 
possession of certain property acquired by her by right of inheritance from her 
father, fraudulently and dishonestly used a forged document as genuine, knowing 
or having reason to believe it to be a forged document, it appeared that the 
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accused were in possession of the property, and that the document in qucsiion 
purported to be a deed of gift from their father. 


It was proved that the endorsement of registration which appeared in the 
document was a forgery. 

In his charge to the Juj:y, the Sessions Judge omitted to deal with the fact 
of the accused bting . in possession of the property. He also directed that the 
registration-endorsement having been proved to be a forgery, it was for the accused 
persons to establish the genuineness of the document. 

/flrW that it was not sufficient for the Jury merely to decide on the evidence 
whether the document was a forgery, and whether the accused knew it was a 
forgery when they used it, but it was further necessary for the Jury to decide 
whether the document had been used fraudulently and dishonestly. 

Held, also, that the Sessions Judge,, in omitting to deal with the fact of the 
possession of the accused, and in throwing the onus of proving the genuineness oi 
the document upon them, had misdirected the Jury. 


A 

APPEAL from a conviction and sentence passed by the Ses- 
sions Judge of Hooghly. 

The appellants were the sons of the late Shufuruddeen Kazi, 
who also left him surviving a daughter Shurifunndssa, 'and a widow, 
the mother of these children. In a suit brought by one Buduruddin 
against fhe appellants to recover possession of the share of the 
landed property which devolved upon his vendor, the daughter of 
aforesaid Shufuruddeen, by right of inheritance, the appellant Dhunu 
Kazi produced a hiba-bil-iwaz, alleged to have been executed by his 
father on the 17th Falgoon 1260, corresponding with the 27th Febru- 
ary 1854. This document was pfoduced to show that the father made 
a gift of all his landed property to the sons. The document purport- 
ed to bear an endorsement of registration No. 32, dated the 12th 
April 1854, by Golam Rusool Kazi of pergunnah Je^anabad. The 
appellant Dhunu Kazi admitted the production of the document. 
He also alleged that he received it from his brother, the other 
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appellant, who also admitted having sent it to his brother to be *88* 
produced in Court in support of their defence— that their sister Khorshed 
had no 'share in the land in dispute. The document was alleged 
to be a forgery; and the appellant Dhunu Kazi was charged Empress. 
under section 471, Indian Penal Code, with having fraudulently Judgment, 
or dishonestly used it in a judicial proceeding as genuine, know- 
ing or having reason to believe it to be a forged document. The 
other appellant, Khorshed, was charged with having abetted that 
offence. The Sessions J,udge of Hooghly, in accordance with 
an unanimous verdict of the Jury, found them guilty on these 
charges, and sentenced them each to 5 years^ rigorous imprison- 
ment and 100 rupees fine. From the conviction and sentences, 
the prisoners presented this appeal. 

Baboo Umbica Churn Bose and Baboo Troylukho Nath 
Mitter^ for the Appellants. 

Shurufuddeen and Baboo Saligram Singh^ for the Crown. 

The following judgments were delivered by the High 
Court (i) 

Mitter, J. (after stating the facts). — As the objection Mittkr, y, 
urged in appeal is, that there are several material errors both of 
omission and commission in the charge of the Sessions Judge 
to the Jury, I shall briefly state the substance of it. 

The Sessions Judge first of all tells the Jury that it must be 
proved in the first instance that the document* in question is 
forged ;’that th^n the Jury will have to decide whether the ac- 
cused person knew it to be forged, and., having this knowledge, 
fraudulently and dishonestly used it as genuine ; that the accused 
persons admit they used it as genuine in the civil suit ; that, 
therefore, the questions which the Jury will have to consider are 
(i) “ Is the document a forgery or not ; and (2) “ Did the accused 
know it was a forgery when they used it as above ? " 

Then the Judge gives a brief history of the case as proved in 
the evidence, in the course of which he alludes to the fact that 
the Moonsiff in the civil suit held the hibba propounded to be 
a forgery, and directed the criminal prosecution’ which has ended 
in this trial, 


(i) Mitter and Maclean, JJ. 
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The Judge further refers in detail to the evidence adduced by 
the prosetution to prove the registration-endorsement upon the 
document to be a forgery. After placing that evidence before the 
Jury, the Judge continues as follows : ‘Mf my own opinion is of 
any use to you, I have no hesitation in stating that it seems to me 
to show as clearly as can be shown by such means that the docu- 
ment A was not really attested or regist'^red by any official Kazi 
of Jehanabad, and that thus, so far as the certificates of such attes- 
tation and registration go, these are forgeries.” 

Then further on, he says: ” It does not of course necessarily 
follow that the document itself is a forgery, because these certifi- 
cates on it are forged ; but it does follow in the nature of things that 
the document too should be regarded with suspicion, and that the 
clearest evidence of its genuineness and authenticity should be re- 
(juired before it is' accepted as genuine, &c. ***** Primarily 
it would be for those who assert the genuineness of the document 
to prove this by the evidence of those attesting witnesses who are 
alive still, as it is in evidence that some are.” 

Then he discusses the evidence of three witnesses Jor the pro- 
secution examined to prove that certain signatures purporting to 
be those of the three of the attesting witnesses to the document 
are really not their signatures. He concludes his observations 
upon the .testimony of these witnesses with the remark that 
“ little or nothing against the document can be gathered from 
such evidence.” 

t 

Then the Judge, referring to the date of the death of the father 
of the accused, says that there is some discrepancy in the evi- 
dence bearing upon that point. He also points out that the accus- 
ed have not adduced any evidence to prove the execution of the 
document or its existence at any time before this dispute arose. 
After referring to the two incompatible statements made by the 
accused Khorshed before himself and tlfe committing officer re- 
spectively, that, before the^. latter, the accused said that he 
obtained the document in question from his father, while, before 
the Sessions Court^ his statement was, that he got it from his 
mother the Jujdge concludes as follows : — ^ 

“ On the evidence, you must decide whether or not you believe 
the document A to be a forgery. If you find it to be a forged 
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document, you must ask yourselves whether or not the accused 1881 
must hci^ve known it to be a forged document. If you find they knew Khorshed 
this, you should convict them, as they acknowledge the use of il.” 

PRSSS 

1 think that the objection taken before us against the Judge’s 

charge is well founded. It seems to me that the Judge was in 
error in* stating to the Jury that the secoftd question which they Mittkr, J , 
had to decide was, Did the accused know it was a forgery 
when they used it as above.” This is not sufficient, because the 
prosecution in connection with this point must prove also that 
the use of the document was made by the accused fraudulently” 
or ‘dishonestly” in the sense in which these two terms are used 
in the Penal Code. In order to prove this fact, the prosecution must 
show that the accused had no reasonable ground for asserting their 
title to the land in dispute. The Judge had n«t at all alluded to 
this question. The factum of possession and the date’^of the death 
of the father of the accused persons are material points for con- 
sideration with reference to this question.. If the sister of the 
accused, after the death of the father, had not been in the possession 
of her share*of the land in dispute for more than 12 years, the 
accused would have good ground for asserting their title to it. The 
Judge has wholly omitted to deal with this part of the case, and 
the omission, we think, has materially prejudiced the appellants. 

The Judge is further wrong in telling the Jury that the regis- 
tration-endorsement being proved to be a forgery, it was for the 
accused *persons^to establish the genuineness of the document. 

This is clearly wrong ; it was for the prosecution to establish its 
forgery. The Judge says that some of the attesting witnesses are 
still alive. Under these circumstances, the Judge ought to have 
told the Jury that it was the duty of the prosecuting Counsel to 
call them as witnesses. 

The prosecution musl also establish that the accused persons 
used the document fraudulently or dishonestly, knowing or having 
reason to believe it to be forged. The Judge has not referred to 
the evidence bearing upon the question of knowledge or belief. 

We need hardly point out that the finding of the Moobsiff or the 
Judge in the civil suit cannot be used as evidence in this case. 

On the whole, we are of opinion that the errors and omissions 
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1881 pointed out above have materially prejudiced the appellants. We 

Khomhbd therefore set aside their conviction, and direct a re-trial. 

Kazi 

Maclean, 7.— From the fact that the appellants were defend- 
Em^mss. j presume that they were in possession of 

Judgment, the land claimed by the purchaser from their sister, and this is 
Maclean, y. materially in their favour ; for, being in possession, the impugned 
document would not be required for any purpose until their title 
was challenged. If the Jury believed that either of them received 
it from their father, or even from their mother, it would be a fair 
question for them, the jury, to consider whether either parent 
could have had any motive for forging it. 

The Judge was wrong to say that it does not necessarily follow 
that the document itself is a forgery because the registration-cer- 
tificates are forgeries, if he means tc say that the forgery of these 
certificates is not an offence. In law the offence of forgery is 
complete if a part of a document is dishonestly made, so that the 
making of that part is intended to show that the document was 
executed at a date when it was not really executed. 

The Judge has also misdirected the Jury in telling them that 
the onus of proving the due execution of the document lay on the 
appellants, and in pointing out that it was for the appellants, and 
not for the* prosecution, to call the surviving witnesses to the 
execution. 

I concur in setting aside the conviction, and ordering, a new 
trial. 
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[criminal appellate jurisdiction.] 

In the Matter of REASAT ALI Appellant, 

Penal Code {Act XLV, of i86o)^ sections 46 j and 464 — Forgery — Attempt to 
commit forgery— Preparation for commission of offence --False document— 
Attempt to commit an offence. 


1881 

3rd. 

No. 61 o( 
1881 


That which constitutes a false document within the meaning of sections 463 
and 464 of the Indian Penal Code is not the writing of any number of words which 
in themselves are innocent, but the affixing the seal or signature of some other 
person to the (^ociiment with a knowledge that the seal or signature is not his, and 
that he gave no authority to affix it. 

A person, therefore, who has given orders for the printing of certain receipt 
forms similar to those formerly used by a certain Company, and corn cted the proofs 
of the same, it being his intention to use the receipt forms in order^ to commit a 
fraud, cannot be convicted of forgery until one of the printed forms has been con- 
verted by him into a false document, nor of an attempt to oommlt forgery until 
he had done some act towards making one of the forms a false document. Until a 
form had beei^ converted into a false document, all that was done consisted in mere 
preparation for the commission of an offence. 

An attempt to commit an offence must be to do that which, if successful, 
would amount to the offence charged. 

Per Garth, C. y.— The fact, that the word make is used in section 464 of 
the Penal Code in conjunction with the words “sign," “seal," or “execute," clearly 
denotes that the making of a document does not mean writing or printing it, but 
signing or otherwise executing it. 


^ *PPEAL from a conviction and sentence passed by the Sessions 
Judge of Burdwan. 

The appellant was convicted of au attempt to commit forgery 
under circumstances which will be found stated at lengtii in the 
judgments of the High Court, 

[Criminal.] C. L. R. 89. 
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>88i Moonshee Serajul Islam, for the Appellant, 


In fi 

Rbasat Ali. 
Judgment, 
Garth, C.y. 


The following judgments were delivered by the High 
Court (i): — 

Garth, C. y.— The prisoner in this case wAs charged with 
an attempt to commit forgery, and the facts proved were, that 
he gave orders to the Burdwaii Press to print lOO receipt forms 
similar to those which were formerly used by the Bengal Coal 
Company ; that he corrected one proof of those forms, and was 
suggesting further corrections in a second proof, in order to as- 
similate the form to that now used by the Company, when he was 
arrested by the Police. 


The jury found him guilty of an attempt to commit forgery, 
“ in that he dishonestly, and with the intent to commit fraud, caus- 
ed a document tor be printed with the intention of making such 
an addition to it as would make it a false document." 


Assuming this finding of the Jury, as to what the prisoner 
actually did, to be correct, the question is, whether he could be 
legally convicted of an attempt to commit forgery ? 

The definition of forgery in sections 463 aTid 464 of the Indian 
Penal Code, so far as it is necessary to refer to it for our present 
purpose, is as follows: Section 463 says, "Whoever makes a 
false document or part of a document with intent to commit 
fraud commits forgery." 

And, by section 464, a person is said "to make a false docu- 
"ment who dishonestly makes or executes a document or part 
" of a document, with the intention of causing it to be believed 
"that suth document was made, sealed, or signed by, or by the 
authority of, a person by whom, or by whose authority, he knows 
"that it was not made, sealed, or signed." 

Now, in this case, the Jury have not fo,und that the receipt form 
itself was a false document. If they had, they must have found 
the prisoner guilty of forge/y, and not of the attempt to com- 
mit it. 

• • 

They considered, and rightly considered, as it seems to me, 
that, without the addition of a seal or signature purporting to be 
the seal or signature of the Bengal Coal Company, the printed 
(l) Garth, C, y., and Prinsef, J 
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form would not be a false document. Their view, as I understand 1881 
it, was, that the commencing to print or write a document, /„ 
which,* when completed, was intended to be a false document, 
amounted, if coupled with the intent to defraud, to an attempt to fudgment, 
commit forgery. But it has been suggested that the printing and Garth, c.y. 
correcting of a form, which is intended by additions, which are to 
be made to it, to be a false document, is in itself the making of 
a part of a false documetit within the meaning of section 464, and 
therefore amounts to fqrgery. 

if this were so, it seems to me that the mere printing or writ- 
ing of a single word upon a piece of paper, however innocent 
the word might be, would be the making a part of a false docu- 
ment it it were coupled with an fntention to add such other words 
to it as would make it eventually a false document * 

In my opinion, this is very far from the meaning of section 
464; and I think that such a construction of the section involves 
a misconception, not only of the word “ make,'^ but also of the 
sense in which the phrase part of a document " is used in the 
section. • 

I consider that the making of a document does not mean 
“ writing ” or printing ” it; but signing or otherwise executing 
it — as| in legal phrase we speak of “making an Indenture" or 
“ making a Promissory note," by which is not meant the writing 
out of the form of the instrument, but the sealing or signing it as 
a deed dr note. * The fact that the word “makes" is used in the 
section in conjunction with the words “signs," “ seals," or “exe- 
cutes," or “ makes any mark denoting the execution, " 8tc., seems 
to me very clearly to denote that this is its true meaning. What 
constitutes a false document or part of a document is not the writ- 
ing of any number of words which in themselves are innocent, but 
the affixing the seal or signature of some person to the document, 
knowing that the seal or signatur^e is not his, and that he gave no 
authority to affix it. In other words, the falsity consists in the 
document or part of a document being signed or sealed with the 
name or seal of a person who did not in fact sign or se^il it. 

Referring, then, again to the finding of the Jury, the question in 
this case seems to be, whether what the prisoner did amount- 
ed to preparation only, or to an actual attempt, to commit the 
offence. 
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In . the case of Queen vs, Cheesemany Leigh and Cave’s R. 145, 
in re Lord BLACKBURN thus defines an attempt to commit a crime. 

He says; ''There is no doubt a diiference between the prepara- 

J ufigme nt, n antecedent to an offence and the actual attempt ; but, if 
Garth, C. y. the actual transaction has commenced, which would have 
“ended in the crime, if not interrupted, there is clearly an 
“attempt to comm.it the crime;” and in Fieg, vs. McPhersofiy 
Dearsley and Bell, Crown Cases, ^202, COCKBURN, C.J,y 
, says : “ The word attempt clearly conveys with it the idea, 
“that, if the attempt had succeeded, the offence charged would 
“ have been committed. An attempt must be to do that which, 
“if successful, would amount to the felony charged.” 

It seems to me that this d/^finition of an attempt to commit 
an offence is a sound one ; and, applying it to the present case, 
the question is, whether what the?’ prisoner did amounted to an 
attempt to make a false document. 

I have already said that, in my opinion, the printed form was 
not in itself a false document, and that it would not have 
become a false document or part of a document, according to 
the definition in section 464, until the seal or signature of the 
Bengal Coal Company had been forged upon it, so as to make 
it appear that such seal or signature was that of the Bengal Coal 
Company. • 

The prisoner, therefore, would not be guilty of the offence 
of forgery until the printed form had thus been converted into 
a false document; and, for the same reasoq, I tji ink that he 
would not be guilty of attempt to commit forgery until he 
had don^ some act towards making one of the forms a false 
document. 

If, for instance, he had been caught in the act of writing the 
name of the Company upon the printed form, and only had 
completed a single letter of the name,' 1 think that he would 
have been guilty of the offeiife charged, because (to use the 
language of Lord Blackburn) *‘thc actual transaction would 
have commenced, jwhich would have ended in the crime of 
forgery if not interrupted.** 

But, as it was, all that he did consisted in mere preparation 
for the commission of the crime. ; ’ 

He iyas* no more guilty of an attempt to commit forgery in 
having the form printed than he would have been of an attempt to 
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coranmit burglary by having a false key made of the house J^here 
he intended to commit the offence. 

1 think, therefore, that the conviction should be set aside, and 
the prisoner discl\arged. He may think himself extremely fortu- 
nate that his premature arrest prevented him from completing 
what he evidently intended. 

Prinsep, y, — I cor^cur in setting aside the verdict of the 
Jury and the sentence passed on the appellant, because, in my 
opinion, the acts found by the Jury to have been committed do 
not amount to an attempt, but, at most, only to a preparation to 
commit a forgery, which might have proceeded no further. I 
agree in the opinion expressed by the Chief Justice regarding 
the legal definition of an atteafjjt to commit an offence, viz,^ 
that there must be something ** commenced which* would have 
ended in the crime if not interrupted.^’ 

The prisoner must therefore be acquitted and released. 


1881 
In rt 

Rbasat Ali. 
judgment. 


Prinsbp, y. 
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In THE Matter OF HURSKE MOflAPATTER . , Petitioner; 


i88i 

July /jM. 

No. 37 of 
1880. 


AND 

DINOBUNDHOO PATTI. 

Tributary Mehals, Criminal Jurisdiction of Superintendent ofSuperintendent 
of Tributary MehalSi Powers of’-^ScheduUd Districts Act {XIV» of i8j4)t 
Schedule L-^Act XV. of 18 J4^ Schedule F/., and section -^Government ^ 
Authority of orders ofy as to the Criminal Jurisdiction of the officers of the 
Tributary Mehals. 


A complaint having been preferred to the Rajah of Mohurbhunj, one of the 
Tributary Mehals^ charging the petitioner and others with libel, the Rajah issued 
processes through the Magistrate of Midnapore for the atten^lance of the accused, 
who were residents of that district. The accused then applipd to the Magistrate 
that the charge should not be tried by the Rajah, and, upon reference to the Superin- 
tendent of the Tributary Mehals, the case was transferred to the Magistrate of 
Midnapdrte, an officer invested with certain powers as Assistant to the Superinten- 
dent of the Tributary Mehals* 

Two of the accused were summoned before the Magistrate, and a charge was 
drawn on the 13th December 1880 under section 500 of the India Penal Code, 
purporting to be drawn up by the Magistrate as*Assistant Superintendent of the 
Tributary Mehals. 

On the 1 8th January, the complaint was withdrawn regarding one of the 
accused, and the case proceeded against the other, who now moved the High Court 
to set aside the proceedings as having been made without jurisdiction. 

It appeared that, on the 12th December 1870, the Secretai^y of the Bengal 
Government informed the Magistrate of Midnapore that, as ex-officio Assistant 
Superintendent of the Tributary Mehals, he was empowered to try all offences 
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committed within the Tributary Mehals not punishable with death, an die pass 1881 

sentence not exceeding seven years, submitting his proceedings in each case *to the 
Superintendent. On the 8th August 1872, the Government of India vested the Hurseb 
Superintendent of the Tributary Mehals with the poyvers exercised by a Sessions 
Judge, with power t(\ hear appeals from sentences passed by Subordinate Officers Dinobun- 
in Tributary Mehal cases. 

Mohurbhunj was not specified among the scheduled districts of Bengal in statement 
Schedule I. of Act XIV. of 187^4 or Schedule VI. of Act XV. of 1874. 

Held that Mohurbhunj was a part of British India. 

• 

Per PRfNSEP, y.— That, although part of British India, and, as such, and by 
reason of its not being a scheduled district, it would ordinarily be subject to the 
general law, Mohurbhunj is specially exempted therefrom by Regulations XII., XIII., 

XIV., of 1805, except under special regulation, could not be made subject to 
any general law. • 

Per Cunningham, y— That, thoug^i Mohurbhunj is not,one of the scheduled 
districts, the preamble to Act XIV. of 1874 shows that those districts were not 
the whole, but merely among the parts, of India, which had either never been 
brought within, or had been removed from, the ordinary jurisdiction of the Courts; 
that, consequently, with the saving clause, section 10, Act XI. of 1874, it would not 
be subject to the ordinary law, Regulations Xlll. and XIV. of 1805 being still in 
force. * 


Per cwnVrw,— That the Magistrate of Midnapore was not competent in 
Midnapore to hold a trial of an offence committed in Mohurbhunj, 

Per Prinsep, y.— That the Local Government was not competent to invest the 
Magistrate of Midnapore or the Commissioner of Cuttack with* criminal powers in 
Mohurbhurtj. • 

• t 

Regulations and Acts relating to the IVibutary Mehals discussed. 


Rule to show cause why certain proceedings had before the 
Magistrate of Midnapore should not be set aside. 

The facts, as set out in the petition of Hursee Mohapatter, are 
as follow : — 

A complaint was preferred to the Raj^i, of Mohurbhunj 
charging the. petitioner and two others with .defamation. 
Thereupon the Rajah issued processes through the Ma* 
gistrate of Midnapore for the attendance of the accused, 
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who residents of that district. The accused petitioned Mr. 
Price, the Magistrate of Midnapore, that the case should not 
be tried by the Rajah. The Magistrate forwarded the petition 
to the Superintendent of the Tributary Mehals, who addressed 
the Rajah, requesting him to make over the papers of the 
case to the Magistrate of Midnapore, “ who/^ it was observed, 
^'has the powers of an Assistant to the Superintendent of the 
** Tributary Mehals.^’ This officer, under his usual official seal, 
summoned two of the accused: they appeared before him; several 
witnesses were examined; and, on 13th December 1880, he 
framed a charge against them under section 500 of the Indian 
Penal Code. This charge was entitled as made by the Assistant 
Superintendent of the Tributary Mehals. 


On the >i8th January 1880, the prosecution was abandoned 
against one of the accused, \ind Mr. Price directed his 
acquittal. 

The remaining accused then examined his witnesses, and 
the case was argued. Judgment had not been delivered, and 
the accused now moved the High Court to set, aside the 
proceedings as having been without jurisdiction. 


Paul^ A. C Phillips^ showed cause. 

M, Ghose and Baboo Boidonath Dutt^ in support of the 
Rule. 


The following judgments were delivered by the High 
Court (i) 

Cunning- CUNNINGHAM, 7.— This case comes before us in the exercise 
of our powers of criminal revision. 

The question before us is, whether the proceedings before 
Mr. Price, either as Magistrate or Assistant Superintendent 
of the Tributary Mehals, have been \^ithout jurisdiction, an^ 
whether, supposing them to be without jurisdiction, he 
is, in his capacity of Assistant Superintendent of the Tributary 
Mehals, amenable to the High Court. 

The estate of the Rajah of Killa Mohurbhunj forms a 
portion of territory which was ceded by the Mahrattas to 
.1) Cunningham and Prinsbp, yy. 
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the British Government in 1803: it forms one of a group of »B8i 

estates known as '^the Tributary Mehals.” J^g 

The history of these mehals, as shown by the Regula- 
tions, Acts, and Orders of Government and so far as concerns 

Dinobun- 

the present inquiry, is as follows: — dhoo 

Patti. 

Regulation IV. of 1804, after recitii^ that the Province — 

of Cuttack, including ^alasore and other dependencies of the 
said province, had been ceded to the East India Company in full * 

sovereignty, and that it* Wcts necessary to provide for the admin- 
istration of criminal justice, formed the province into a^zillah" 
with two divisions, and a Magistrate in each, extended the 
Criminal Regulations of Bengal, but provided that the Court 
should not have power to tak« cognizance of cases committed 
before the 14th October 1803, the date on which the fort and 
town of Cuttack surrendered to* the British arms. 

Regulation XII. of 1805 provides for the collection of 
public revenue in zillah Cuttack. It recites and, with certain 
modifications, confirms a proclamation issued by the Commis- 
sioners, I5jh September 1804, regarding the rights of land- 
owners in the “ Mogiilbundee tract of the zillah, z;/5., that 
part in which the land itself was responsible for the revenue, 
and after generally extending the Regulations as to the settle- 
ment and collection of public revenue, it provides against the 
implication that any of those Regulations are for the present 
to be cqnsiderd^ to be in force in certain enumerated jungle or 
hill zemincUries, occupied by a rude and uncivilized race of 
people, with the proprietors of which engagements were formed 
by the late Board of Comrnisioners for the payment of ,a certain 
fixed Government rent as tribute to Government. The same 
exemption was extended to Mohurbhunj, with the provision 
that the Collector should conclude a settlement with the 
proprietors of that estate for the payment of a fixed annual 
Government rent on the same^ principle as that observed in 
the case of the other hill or jungle zemindars. 

Regulation XIII. of the same year deajs^ with the main- 
tenance of ofder and a Iministration of justice in .Cuttack, and 
(after excluding certain tracis) forms the rest of the district 
into one zillah instead of two, as provided by Regulation IV. of 
[Criminal.] C, L, R, go. 
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1804. Section 13 extends the Bengal Regulation as to criminal 
In ft justice to the zillah, but excludes from its operation certain hill 
Mohapattbr zemindaries and the territory of Mohurbhunj, 

Regulation XIV. of the same year, in providing for the 
Dinobun- ® 7 • r 

DHoo administration of civil justice, makes a similar extension of 

the Bengal Regulation, and contains a similar exemption to 

Ju dgme nt, Contained in Regulation XU. 

Cunning- By Regulation X. of 1816, provision was made for trying 
HAM, y. inheritance-suits “in certain tributary .estates” excepted by 
Regulation XIV., 1805, section ii, from the ordinary law. 
These suits were to be heard by the Superintendent of the 
Tributary Mehals, an ofTicer who appears to have been appoint- 
ed in 1814 (Hunter’s Statistical Account of Bengal and Orissa, 
Vol. XIX,, p, 196), but of whose appointment no official notifica- 
tion has been brought to our notice'. The sub-division of estates 
was forbidden, and no suit could be taken up, the cause of action 
in which arose previous to “ 14th October 1833, the day on 
which the fort and town of Cuttack surrendered to the British 
arms.” 

An appeal from the Superintendent lay to the Sudder Adaw- 
lut, and in some cases to the King in Council. 

The relations of the Rajah of Mohurbhunj to Government 
are defined by a Treaty Engagement executed by the Rajah on 
the 1st June 1829. By this the Rajah engaged with the East 
India Company always to maintain himself in submission and 
loyalty, to pay annually as peshkush for the zillah 1,001 rupees, 
to apprehend fugitives from Orissa, to apprehend and give up 
for trial, on demand any ryot who had committed “ offence ” 
within the Mogulbundee Territories, to supply provisions to 
the Company's troops when “passing through my territories,” 
to offer no impediment to subjects of the Company passing 
through “my boundaries,” to depute a contingent force of“my‘ 
own troops, ” and to act with the forces of Government aorainst 

ft o 

recusant Rajahs, receiving only rations. 

Act XXL of 1^845 enabled the Governor-General in Council 
to remove any of the estates mentioned in section 2©, Regulation 
Xf. of 1816 (including Mohurbhunj), and to place them under 
the jurisdiction of an officer to be appointed by the Government 


m 
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of Bengal, and to be called Agent for the Suppression of Meriah *881 

Sacrifices, and his subordinates. ’ in re 

* ^ ^ , Hursee 

The agents so appointed were to be guided by instructions Mohapatter 

from time to tjme received from the Government of India Dinobun- 

through the Local Government, and the Government was em- 
powered^ to prescribe rules for their guidance, and to prescribe 

the finality of their decisions in civil cases. and the class of 

criminal cases which they were to submit to the Sudder Court. 


DHOO 
Patti. 

yudf^ment. 


Cunning- 
ham, y. 


Act XX. of 1850, afte*r reciting that certain zemindaries and 
Mohurbhunj were temporarily exempted, by Regulations XII. 
and XIII. of 1805, from the ordinary revenue and criminal law, 
and that it was desirable to provide for disputes as to the 
boundaries of zemindars, provhled that any boundary-dispute 
between the excepted estates and estates subject to the Bengal 
Regulations should be tried by the Superintendent of the 
Tributary Mehals, subject to confirmation by the Government 
of Bengal. On 24th September 1851, the Lieutenant-Governor 
of Bengal appointed Mr. Schalch, the Magistrate of Midnapore, 
to be an ^x-olficio Assistant to the Superintendent of the 
Tributary Mehals. In conformity with orders of the Secretary 
of State, 26th July i860, adoption sunnuds were granted to the 
Rajahs of these mehals, which are therein described as “States," 
when subsequently the word “estates" was directeid by the 
Lieutenant-Governor to be substituted. In speajcing of them, 
the Government* of India directed that the designation of 
“ State," as*emp^oyed by Lord Canning, should remain unaltered. 

On the 1 2th December 1870, the Secretary of the Bengal 
Government addressed the Magistrate as ex-officio Assistant 
Supeiintendent, Tributary Mehals, informing him that, as ex- 
officio Assistant Superintendent of the Tributary Mehals, he 
was empowered to take^ up for trial all offences committed 
within the Tributary Mehals, not punishable with death, and to 
pass sentences not exceeding 7 years, submitting his proceeding 
in each case to the Superintendent. Trials thus conducted 
were to be, as far as possible, in accordance* with the Criminal 
Procedure Codfe. 


In 1872, the Government of India vested the Superinten- 
dent of the Tributary Mehals with the powers exercised by a 
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i88i S6ssions Judge in Regulation Districts, and with powci to hear 
TTft appeals from sentences passed by any subordinate officers in 

MoSma Tributary Mehal cases. ' , , 

V- On the 30th April 1873, the Government of Bengal ad- 

DHOO dressed the Superintendent of the Tributary Mehals in answer 

to a letter submitting a tabular statement of the powers then 
Judgment, exercised by officers in the tributary estate of Orissa, and the 
Cunning- powers which, in the opinion of the Sliperintendent, ought to 
ham, y. exercised in accordance with the spirit of the new Criminal 
Procedure Code, and authorized the Superintendent to exercise 
the powers of Magistrate of a district, of a Sessions Judge 
under section 15 of the Act, and power to hear appeals from 
sentences under section 36. The Magistrates and ex-officio 
Assistant Superintendents of Tributary States were invested 
with powers of a^ Magistrate of the ist class and under sections 
36 and 322 of the Code. 

Up to this point the effect of the acts of the Government, 
political, executive, and legislative, appear to have been, ist, 
that the Tributary Mehals had become an integral portion of 
British India within the scope of the general po\Vers of the 
Government, and subject to any legislative enactment duly 
passed in their behalf ; and, 2ndly, that they had been expressly 
exempted from the ordinary law of the country, and were 
administered by specially appointed officers, under special 
enactments. As to these orders, it is important to remember 
that, by virtue of section 25 of the Indian Councils Act, 1861 
(24 and 25 Vic., c. 67), no question can arise as to the validity 
of any rule, law, or regulation made by the Governor-General, 
or the Lieutenant-Governor for Non-Regulation provinces, prior 
to ist August 1861, on the ground of its having been made 
otherwise than in accordance with existing law. 

We have now to consider whether* the position of Mohur- 
bhunj was affected by the Laws Local Extent Act and Sche- 
duled Districts Act passed in 1^74. 

It has been urged that, inasmuch as Mohurbhunj is not 
specified among ’ ’scheduled districts of Bengal in Schedule 
L of Act XIV. of 1874 or Schedule VI. of Act XV. of 1874, it is, 
under section 3 of the latter Act, subject to the ordinaryt law 
in force throughout British India, 
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This contention, however, proceeds, in my opinion, on a 
misconception of the import and effect of those measures* inrt 

It is obvious from the preamble to Act XIV. of 1874 that the Mohapattbr 

scheduled districts specified in the schedules of that Act and ^ ®* 

, * Dinobun- 

Act XV. were not the whole, but merely among the parts, of dhoo 

India which had either never been brought within, or had been 

removed* from, the ordinary jurisdiction of tln^ Courts. Judgment. 

It is indeed clear •from the preamble and general language Cunnino- 
of the Act that the object was to declare, and, in some in- 
stances, consolidate, the existing law, and t(' clear away uncer- 
tainties as to jurisdiction, where they existed, not to alter the 
political position of any district, not expressly mentioned in 
them, and it was, no doubt, with this intention that section 5 
[k) of Act XV. provided that nothing in the Act should affect 
the operation of any enactment not mentioaed in any of the 
schedules. 

Now Regulations XIII. and XIV. of 1805 Regulation 
XI. of 1816, Act XXI of 1845, of ^85^ were in force 

at the time of the passing of the Laws Local Extent Act. 

They are ifot mentioned in the Schedule to Act XV. of 1874, 
and they arc therefore unaffected by its provisions. 

The position of the Tributary Mehals was, accordingly, in 
my opinion, unaffected by the two measures in question. The 
subsequent repeal of some of the Regulations and Acts just 
mentioned would not, owing to the saving clause inserted in 
repealing Acts*(/’, section 10 of Act XL of 1874), affect any 
established jurisdiction or form of practice or procedure or 
existing usage, officer, or appointment, and we must hold accord- 
ingly that the Tributary Mehals are now, as they were* in 1874, 
a portion of British India which the Government has been 
pleased to exempt from the ordinary law and jurisdiction of 
the Courts, and to govjern by means of special officials and 
enactments. If this be so, and if tho>e special enactments have 
the effect of removing this part' of the country from the or- 
dinary criminal supervision of the High Court, it would be ques- 
tionable whether the High Court had jurisdiction to interfere 
with the proceedings of the officials appointed by Government 
to administer the criminal law in the parts of the country so 
specially circumstanced. 
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As to the laws now actually in force in Mohurbhunj, it 
is imposs^ible to deny that the effect of section 3 of Act XV. of 
1874 has been to produce some obscurity as to the position of 
those parts of India, which, not being scheduled districts as 
enumerated in the schedules to the Acts, are yet not adminis- 
tered in complete accordance with the laws declared to 
be in force throughout the whole of British India except the 
scheduled districts, and that the dilftculty thus occasioned 
is enhanced by the provisions commonly inserted in subsequent 
Acts — that the measure “ shall extend to the whole of British 
India except the scheduled districts, as defined in Act XIV. 
of 1874.^’ It might be urged with great cogency that the 
Intention of the Legislature, as gathered from these Acts, and 
especially from the last para, of section i of Act XIV. of 1874, 
was, that every • part of British India, not subject to the 
ordinary law. should be administered in accordance with those 
Acts or with a scheme framed under the provisions of 33 Vic., 
ch. 3. 


It is, however, unnecessary for the purpose of the present 
decision to come to a precise conclusion as to the le'jgal position 
of Mohurbhunj, the validity of the various orders of Govern- 
ment concerning it, or the competence of the officers appoint- 
ed to carry out those orders. The act with which we are con- 
cerned was not done in Mohurbhunj by an officer empowered 
to exercise jurisdiction there, but, in Midnapore, by a Magis- 
trate empowered to act under the Criminal Fricedufe Code 
in an ordinary district, and trying a resident of that district, 
Now, whatever may be the powers of the Government as to 
Mohurbhunj, there is, in my opinion, no ground for the conten- 
tion that those powers extend to empowering the legally- 
constituted tribunals of a British district to follow in that 
district, and in the case of residents in, it, any procedure, and 
exercise any jurisdiction, other than that create by the law. 
When, therefore, the Superintendent of the Tributary Mehals 
proceeded to exercise a power not conferred on him by the 
order of 1872, *in transferring a case from one district 
to another, and, when the Magistrate of Midnapore, dealing 
in Midnapore with a resident in the district, proceeded^ to 
exercise magisterial powers under another style, and to depart 
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in some material particulars from the provisions of the. Code as *8Si 

to procedure, these officers seem to me to have been acting inu 

without jurisdiction, and their proceedings ought accordingly, MoHAmm 
in my opinion, tci be set aside. 

PRINSKP, J. — One Dinobuiidhoo Patti charged Hursee dhoo 

t Patti 

Mohapatter before the Rajah of Mohurbluunj with defamation. ‘ 

The accused apparently is a ryot of the Rdjah holding lands 
and residing in AVIidnapore, and process was issued by the Rajah, Prinsep, y. 
through the Magistrate of Midnapore, for his attendance at 

Mohurbhunj. He petitioned the Magistrate of Midnapore not 

to execute this pro:ess on the ground, not that the Rajah had no 
jurisdiction to try him, but that, as the Rajah was personally 
concerned, a fair trial would •not be held. The Magistrate 
of Midnapore, who also holds the undetined o^ffice 'of Assistant 
Superintendent of Tributary Mehals, on 30th June 1880, 
addressed the Commissioner of Cuttack as Superintendent, 
and apparently in that capacity his official superior, recom- 
mending that the case be transferred for trial either to Midna- 
pore or Balasore, 

On the loth July, the Superintendent of Tributary Mehals 
directed the case to be tried by the Magistrate of Midnapore, 
and requested the Rajah to transmit the records to that officer. 

The trial then took place before the Magistrate of Midnapore, 
who, in the course of the proceedings, also sigjis himself as 
Assistant Superintendent. 

The petitioner, having thus succeeded in procuring the 
transfer of the case to Midnapore, has obtained a rule from 
this Court on the ground that the proceedings of the 'Magis- 
trate of Midnapore are without jurisdiction. I regret that, 
from the nature of this objection, we have been compelled to 
have the matter fully argued, for ordinarily such conduct would 
be deserving of no consideration. 

This case has raised points \ of difficulty regarding the 
relations of the British Government towards the Territory of 
Mohurbhunj, the jurisdiction of the neighbouring Magistrates 
and of the Coipmissioner of Cuttack, or, as they are called. As- 
sistant Superintendents and Superintendent of the Tributary 
Mehals, and, finally, whether we have any power to interfere, 
either as a Court of Revision under the Code of Criminal 
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1881 Procedure, or under the powers conferred on us under the 
iTre Charter of the High Court. 

Mohap^ttbr regards this last point, it is argued that the Magistrate 

of Midnapore and the Superintendent of Tributary Mehals 
DHoo having been vested with certain powers by the Government of 
Bengal, and, in the ^ exercise of those powers, being in no way 
yudgmeni, subordinate to the jurisdiction of this High Court, we can have 
Prinsrp, y. no control over their proceedings, and, at any rate, we can have 
no control until they shall have terminated in such a manner 
as to enable us to exercise our authority as in a writ of Habeas 
Corpus. It is sufficient, however, for the purposes of the present 
case that I should state that, in the view that I take of the 


relations between the Government and Mohurbliunj, it is un- 
necessary for me, to consider the full extent of this argument. 
I should, however, be very disinclined to refuse to act on a 
primd-facie good objection to proceedings taken by a Judicial 
Officer in British territory, acting under authority of a very 

doubtful character, until the person against whom such pro- 
ceedings were directed had suffered ‘u some \\eay Irom the 
consequences of such doubtful jurisdiction. It is our duty to 
prevent, rather than to endeavour to cure, the effect of injuries. 
If the argument be pressed to its extreme, it would be necessary 
for a man’ to be imprisoned or to have been whipped, or even 
to be under sentence of death, before wc could intervene — a posi- 
tion that it would be impossible to accept. ^ ^ 

The point which we are really called upon t-o decide is, 

whether the territory of Mohurbliunj is a Foreign State or British 
India. ‘I would, however, first of all. remark that, even suppos* 
ing for purposes of argument that Mohurbliunj is a Foreign 
State, the Magistrate of Midnapore would have no jurisdiction 
to try the petitioner, because, the offence charged (defamation) 
being an offence under Chapter XXI. o( the Indian Penal Code, 
and no complaint having been*’ made to him, he has, under section 
142 of the Code of Criminal Procedure, no authority to take 
cognizance o[ ‘it*. Further, it may be remarked that the 

Magistrate would not be competent to deliver him to the Rajah 
or Mohurbhunj for trial, inasmuch as the Magistrate is not a 

Political Qfficer, as defined in sectiuo 3 of the Extradition Act 
(XXL of 1879, appointed by any one of the authorities mentioned 
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ill clause 2 ; nor, as far as we are informed, is there any officer i88c 

who could so act supposing Mohurdlmnj to be foreign terrftory. in re 

I will now proceed to consider whether the trajt of moh 7 pa\\kr 
country known as Mohurbhunj is British India as defined by 
law ; and, to determine this, it is necessary to consider the man- dhoo 
ner in which this territory has been dealt with by the Legis- 
lature since its conquest by the British in 180*3. . Judgn^nt, 

From the terms of the treaty entered into between the Prinsep, y. 
Honourable East India Company and Scnab Saheb Koghajee 
Bhoosla on 17th December 1803, it appears th it the Province of 
Cuttack, including the port and district of Balasore, was ceded 
in perpetual sovereignty to the former, and article 10 refers to 
certain treaties made antecedently^ by the British Government with 
feudatories of the Senab Saheb Soobah, which were fhen confirm- 
ed {see Aitchison's Treaties, VoU 111 ., pp. 97, 98)*. These treaties 
were made with several of the Chiefs of the Cuttack Tributary 
Mehals as they are now called, and are reproduced in Aitchison’s 
Treaties, Vol I., pp. 180, ei seq. The Chief- of Mohurbhunj was 
not among those Chiefs ; but that is not material, for it is clear 
that MohurbRunj, as well as other Tributary Mehals, was cedeil 
as portion of the Province of Cuttack, The terms of Regu- 
lation IV. of 1804, and of Regulations XII., XIII., and XIV. of 
1805, show that, within the term “dependencies of the. Province 
of Cuttack, was included the territory of Mohurbhunj. 

Regulation IV. of 1804, section 7, gives the 14th of October 
1803 as* the *date of this conquest and the commence- 
ment of the jurisdiction! of the Courts estabtished under that 
law for the administration of justice in criminal cages and 
the authority of the Police. And it was declared that the 
general Regulations in force in the Provinces of Bengal and 
Behar should be in force unless it should be otherwise specially 
directed in any such Reguiation, 

In the following year, 1805, three Regulations were passed 
relating to the zillah of Cuttack, namely, Regulation XII for 
the settlement and collection of the public revenue, and Regu- 
lation XIII, for the maintenance of peace and the support 
and administration of the Police, and Regulation XIV. for the 
administration of justice in civil cases ; but the territory of 
Mohurbhunj, together with the estates of other hill *or jungle 
[Criminal.] C. L R. 91. 
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1881 Rajahs or zemindars, now denominated the “ Tributary Mehals/’ 
inu was expressly excluded from the operation of these Regulations, 
Mohapatter concluding portion of each of the Regulations containing 

D N% ^ provision to that elTect. The power of legislating for the 

DHoo territory of Mohurbhunj was, therefore, clearly * asserted by the 

Regulations of 1805, but it was declared that, for the present, 
Judgment. exercise of such power would be reserved. 

Prinsep, J 

The preamble of Regulation XI. of 1816 is to the following 
* effect : " Whereas it is necessary ‘ thal provision should be 

“ made for receiving, trying, and deciding claims to the right 
“ of inheritance or succession in certain tributary estates in 

“ zillah Cuttack, which were excepted by section 1 1, Regulation 

XIV. of 1805, from the operation of the general rules for the 
“administration of civil justice established in the Provinces 
“ of Bengal, Behar, and Orissa, and whereas the nature of the 

“ tenures by which those estates are held, the character of the 

“ inhabitants, and other local circumstances render it expe- 
“ dient that the estates in question should not be subject to 
“ partition, but should descend entire and undivided to the 

“persons respectively having the most substantial claim accord- 
“ing to local and family usage, the following rules have been 
“enacted to be in force from the date of the promulgation of 
“this Regulation in zillah Cuttack.” That law provided for 
a regular procedure, with a right of appeal, first to the Sudder 
Devvanny Adawlut, and ultimately to the King in Council in the 
matters above described. This is the first occasion in which 
I can find mention made of the office of Superintendent of 
Tributary Mehals. 


The next legislative enactment in which reference is made 
to the Tributary Mehals is Act XXI. of 1845, 
passed for the suppression of Meriah sacrifices in the Hill tracts 
of Orissa. Section i made it “ lawful for the Governor-General 
“in Council, by an order in touncil, to remove from the juris- 
“ diction and superintendence of the Commissioner and Super- 
“ intendent^ of the Tributary Mehals in Cuttack, and of the 
“Tributary Estates specified in section 2, Regulation II. of 1816 
“ of the Bengal Code, and to place any such estates und^er the 
“ jurisdictien and superintendence of such officer (to be called 
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“the agent for the suppression of Meriah sacrifices) ^and his 
“subordinates, as shall, from time to time, be appointed by the 
“Government of Bengal on that behalf.” It is important, too, 
to note the terms of section 6 under which it shall be com- 
petent for the Governor-General in Council to prescribe such 
rules as he may deem proper for the guidance of such agents 
and subordinates, and to determine to what extent the decision 
of the said agents in civil suits shall be final, and in what suits 
an appeal shall lie to. the Sudder Court, and to define the 
authority to be exercised by the said agents in criminal trials, 
and what criminal cases they shall submit for the decision of 
the Sudder Court. 

Thus it appears from the te^ms of Act XXI. of 1845 
the Commissioner of Cuttack, as Superintendent of Tributary 
Mehals, had some power over fliat territory, the exact extent of 
which power has not been made known to us, but that power, 
whatever it was, was not conferred by any legislative enactment ; 
but that the Legislature, in empowering the Governor-General 
in Council to remove that territory from his jurisdiction, 
thought it necessary specially to empower the Governor-General 
in Council to pass executive orders having the force of law, 
regulating and determining how far the orders of the agents 
should be final, in what suits an appeal should lie, what should 
be their power in criminal trials, and what cases they should 

submit for decision of the Sudder Court. 

• • 

The preamble of Act XX. of 1850 is in somewhat the 
same terms as that of Regulation XL of t8i6 in declaring that 
the territory of Mohurbhunj and certain jungle and hill 
zemindaries in the zillah of Cuttack were temporarily exempted 
from the laws in force in other parts of India subject to |the 
Government of Bengal. But it was found necessary to give 
jurisdiction to some officer of Government to determine disputes 
regarding the boundaries of th^se zemindaries. Accordingly 
the Superintendent of Tributary Mehals was appointed for 
this purpose. These are all legislative enactments specially 
relating to M(^]hurbhunj and other tributary Mehals fip to 1874. 
Act XIV. of that year declared that that Act extends, in the 
first instance, to the whole of British India within the territories 
mentioned in the First Schedule thereto annexed; and among 
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1881 these Schedules are to be found only two from among the 

itTre Tributary Mehals. These two Mehals, as they are termed, are 
MmiAPATTBR Mehals of Angool and Bunki which had been taken under 
the direct management of Government some ^ears previously 
oHoo in consequence ot misbehaviour of their hill Rajahs-’ or 

zemindars. , • * 

^udgmtnt. Act XV. of the same year, which was passed s^lfiiltaneously 
Prinsep, y. with Act XIV., declared that all the Acts mentioned in the 

, First Schedule thereto annexed are - now in force throughout 

the whole of British India except the scheduled districts. 

And section 6 extended certain other enactments throughout 
the whole of the territories now subject to the government 
of the Lieutenant-Governor ot Bengal except the scheduled 
districts subject to such Government. The term “ British 
India has been declared to be' thus defined in all Acts made 
by the Governor-General in Council unless there was some- 
thing repugnant to the subject or context thereof. “ British 
India shall mean the territories for the time being vested in 

*‘Her Majesty by Statute 21 and 22 Vic,, c. and that 

Statute, section i, declares that **the government of the 
‘^territories now in the possession or under the government 
“of the East India Company * * * * shall cease 

“to be vested in, or exercised by, the said Company, and all 
“territories in the possession or under the government of the 
“said Company * * * * * become, vestecj in Her 

“Majesty * * * * and, for the purpose ef this Act, India 
“ shall mean the territories vested in Her Majesty as aforesaid, 
“and all territories which may become vested in Her Majesty 
“ by virtue of any such right as aforesaid.” 

So far, then, as the terms of the Regulations and Acts of 
the Government in its legislative capacity, it would seem that 
the territory of Mohurbhunj is “British India,” and, unless 
specially exempted, is subject^ to the same laws as the rest of 
British India. But it seems to me that, although Mohurbhunj is 
British India, and. although the Acts of 1874 declared what was 
the law for -British India, inasmuch as the concluding sections 
of Regulations XIL, XIIL, and XiV. of 1805, which expressly 
excluded the Tributary Mehals “for the present” from * the 
operation of the general law of the country, we cannot rightly 
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hold that the general terms of the Acts of 1874 override the i88i 

special terms of the Regulations of 1805, and I am confirmed in re 
in this 'opinion on findiiig that, although there has been a very MmilmTER 
extensive repeal^ of the older Regulations and Acts, those parts 
of the Regulations of 1805 to which I have referred are still dhoo 

in force. So far, then, I am inclined to think that Mohurbhunj is 
British ‘rJia, but at present not subject ,to any laws not 
specially extended to it. Trinsef, y. 

It is, however, contended that the fact, that treaty engage- 
ments were entered into by the British Government with the 
Rajahs afid zemindars of these Tributary Mehals, shows that 
they were regarded as independent rulers, and we have been 
referred to a treaty engagement published at pages 18 f and 
185 of the ist Volume, Aitchison's Treaties, Engagements and 
i^unnuds. • • 

Now, as regards the so-called treaty engagement, it appears 
to me that there is nothing in its terms which recognized the 
absolute independence of the Rajah of Mohurbhunj from the 
authority of the British Government. The document is headed 
“Treaty Engagement executed by the Rajah of Killa Mohur- 
“bhunj, a Tributary Mehal subordinate to Cuttack in the Soobah 
“ of Orissa. By it the Rajah engages to maintain himself in 
submission and loyalty to the Government; to pay annually, in 
perpetuity for himself, heirs, and successors, 1,001 sicca rupees as 
peskkusk for the said Killa; to apprehend and send to the 
authorities ^ny .resident of British territory who may flee into 
Mohurbhunj ; to deliver up any ryot of Mohurbhunj who may com- 
mit an offence in British territory ; and to refrain from enforc- 
ing any claim of his own on any resident of British territory, 
notifying the circumstance to the authorities, and acting on 
such orders as he might receive. He further engages to cause 
rassudy See., to be supplied to Government troops passing 
through his territory, and to help^ them with any further assist- 
ance that might be necessary, and that he will depute a con- 
tingent force of his own troops with the fojc.es of Government 
for the purpose of coercion, and the bringing of any recusant 
Rajah or other person into subjection to the aforesaid Govern- 
ment. Lastly, he relinquishes a claim on account of a ferry. 

Now, it is only necessary to consider the terms regarding 
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the deputation of a contingent force of bis own troops by the 
In re Ralah to' act with the forces of Government with a view to 

, , , , , . 1 f . • 

Mohapatter deterinine whether that constitutes any ground tor supposing 
DmoBUN- exercise of an autliority independent of the Government. 

Pa*i^'? It is notorious that, even in present days, native Chiefs in 

British territory, especially those in distant and jungle portions, 

Ju dgme nt, maintain a certain number of armed retainers ; fend I have 

pRiNSEp, J, doubt that, at the time of the signing of this engagement, 

the number of such retainers was larger than that now existing. 
A body of such men known as Pykes in Orissa in Government 
territory existed even until a recent date. The preamble of 
Regulation XIII, of 1805 states that it was the practice in 
the Province of Cuttack, under the Mahratta Government, 
to vest the immediate maintenance of the peace in certain 
Sirdar Pykes also called Kandyets, aided by inferior Pykes under 
the orders and control of the said Sirdars, for whose support 
lands were assigned under the orders and authority of the said 
Government, and that the general control of the said Sirdars 
and other Pykes was vested at the time of conquest of the Pro- 
vince of Cuttack by the British arms in the zemindars, talook- 
dars, farmers, and other holders of land within the limits of 
their respective estates and farms. This state of affairs, so far 
as regards^ the Province of Cuttack, with the exception of the 
Tributary Mehals, was discontinued by that Regulation, and it 
may fairly be supposed that what existed in 1805 throughout 
the district of Cuttack, continued in the Tritutay^ Mehals, 
which were, until 1829, disconnected therefrom in 1805, and that 
this is what was referred to in the treaty engagement entered 
into by the Rajah of Killa Mohurbhunj on the 1st June of that 
year ; in other respects, that is to say, as regards the settlement 
of the peskkush payable by the Rajah to the Government, the 
provisions of the treaty engagement are clearly within the 
terms of section 37 of Regulation XII. of 1805, and the other 
terms are only such as are ordinarily found in kabuliuts executed 

by zemindars and farmers of the Government revenue with 

• * 

Government, ^ I cannot therefore regard this ^ engagement 
otherwise than as an agreement on the part of the Chief or 
Rajah of Mohurbhunj to the terms of the settlement concluded 



VOL IX.] CRIMINAL REVISIONAL JURISDICTION. 1 10 

with the Collector of Cuttack under section 37 of Regulation XII 
of 1805 such as that officer was directed to make. 

So’ far, then, as the course of legislation and the acts of 
Government witji regard to Mohurbhunj up to comparatively 
recent times, that territory has never been regarded as a Foreign 
State, Government have from time to time asserted their 
power to legislate for it, and, in bringing it within the operation 
of some laws, have declared that they for the present suspended 
further legislation, 'fhe .concession of the right to adopt to 
the Chiefs of the Tributary Mehals under Lord CANNiN(i’s Pro- 
clamation of 1862, and the recent change in the designation of 
their lands as states, instead of the term estates, which had 
been used for nearly 70 years, cannot alter their stains. On 
these grounds, I am of opinion that Mohurbhunj \s not foreign 
territory, but that it forms a* part of British* India, at present 
specially exempted from the operation of the laws in force in 
British India. 

1 have already referred to the indefinite character of the 
authority exercised by the Commissioner of Cuttack as Super- 
intendent of the Tributary Mehals. Up to 1845 some author- 
ity was so exercised, but, by Act XXL of that year, power was 
given to the Governor-General in Council to withdraw it, and 
he was empowered to confer whatever civil and crimrnal powers 
he thought proper on the Agent for the suppression of Meriah 
sacrificej and (jis subordinates. When that office was abolished 
is not very material ; it is sufficient to state that the Act was 
repealed in 1874. But it is clear that the Commissioner of 
Cuttack as Superintendent of the Tributary Mehals,, and the 
Magistrates of the districts surrounding that tract of country 
as Assistants to the Superintendent of Tributary Mehals, have 
from time to time been empowered by the Government of 
Bengal to exercise powers as Criminal Courts of various grades 
in the Tributary Mehals. We Imve not been informed under 
what authority these powers were conferred, and, looking at the 
state of the law which I have already dLscussed, I am of 
opinion that the Government of Bengal acted beyond its author- 
ity in so investing these officers. 1 have come to this conclusion, 
because it was thought necessary by a special legislative enact- 
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«88i ment, Act XXI. of 1845, to empower thi. Governor-General in 

/TX Council to establish Civil and Criminal Courts in the Tributary 

Mwiapattes define the powers of the several grades of those 

Courts, and such power has been claimed and exercised by the 
Dinobun- . . 

DHOo Government of Bengal without any such authority; and next 

because the fact, that the Indian Councils Act, 24 and 25 Vic,, 
judgtmnu Chap. LXVIl., section 25, by validating all orders passed by the 
Prinsbp, y. Government in Non-Regulation Provin'ces, amongst which 
Tributary Mehals may be fairly placed, shows that such orders 
were without the sanction of law, and required legal confirma- 
tion. Up to i86rany such orders are now not open to question, 
but this does not affect the validity of the orders conferring 
magisterial powers on the Magistrate of Midnapore over Mohur- 
bhunj. 

We have been informed by the Standing Counsel, Mr. 
Phillips, who. having first appeared for the private prosecution, 
appeared for the Government, on our intimating that an officer 
of Government should argue the case before us on behalf of 
Government, that, as stated in a printed memo, from the Bengal 

c 

Secretariat, which he handed up to us, the Bengal Government 

determined to pass no permanent defined rules on the subject 

of the relative jurisdiction of the Superintendent, Tributary 

Mehals, and the hill Rajahs regarding the trial of criminal 

offences, but “ directed that the spirit of certain proposed rules 

should be acted up to in all future cases, with certain limita- 
. * * 

**tions, and that the Rajahs should be informed that they are 

ordinarily amenable to the Superintendent’s Court, subject 

“ to such instructions as may from time to time be furnished 

^^by Government.” 

On 1 2th December 1870, the Secretary to the Government 
of Bengal informed the Magistrate of Midnapore that, as an ex- 
officio Assistant Superintendent of the Tributary Mehals, he 
was ** empowered to take up /for trial all offences committed 
within the Tributary Mehals not punishable with death, and 
to deliver judgment, to pass sentence of simple or rigorous im- 
“ prisonment* for a period not exceeding seven years,” that his 
proceedings will in each case be subject to the approval 
and sanction of the Superintendent, Tributary Mehals, to 
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whom they should be forwarded, and that the triads should 

“ be conducted, as far as possible, in accordance with the provi- in n 

Hursbb 

'' sions of the Criminal Procedure Code/^ ^ Mohapattkr 

On 8th August 1872, the Viceroy and Governor-General dinobun- 
in Council sanctioned the proposal of the Lieutenant-Governor 

of Bengal to “ vest the Superintendent of the Tributary Mehals, 

Cuttack, with the same* powers as are exercised by Sessions 

Judges in the Regulation Districts, and with power to hear ?• 

appeals from all sentertccs* passed by any subordinate officer 
in Tributary Mehal cases.'’ 

On 30th April 1873, the Secretary to Government, Bengal, 
informed the Superintendent, IVibutary Mehals, that “ the 
“ Lieutenant-Governor authorized* him to exercise the powers 
“ of a Magistrate of a district, ^the powers of ^ Sessions Judge 
“ under section 15, Chapter III. of the new Criminal Procedure 
Code, and power to hear appeals from sentences under section 

" 36 " 

But the Tributary iMehals being British India, and being 
specially excluded from the operation of all the laws in force 
in British India unless expressly extended to them as I have 
above stated, I can find no authority for ^hose orders of Go- 
vernment conferring powers on particular officers over criminal 
offences committed within the Tributary Melials. 

It appears to me that, until so expressly declared by a 
legislative enactrfient, there were no penal laws in force in the 
Tributary iVfchals' and that consequently there was no author- 
ity to invest officers with certain powers to administer an 
unknown and uncertain penal law. We have been informed on 
the authority of Hunter’s Statistical Gazetteer, Vol. XIX., page 
198 (an authority not binding on us), that the Penal Code 
was, by order of the Government of India, dated i8th December 
i860, declared applicable to the Tributary Mehals. No such 
order can be found in the Govern^nent Gazette, for we have on 
inquiry been unable to obtain it from the offices of the Govern- 
ment of India. But it would also seem from* \vhat has taken 
place in the proceedings now before us that the jurisdiction of 
the Rajah of Mohurbhunj in Mohurbhun] is admitted, but 
that jurisdiction is, it is said, subordinate to that of .the Super- 
[Criminal,] C. L. R. 92. 
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intendent, Tributary Mehals, who can interfere with his pro- 

/» u ceedings. The Superintendent has been vested with certain 

Powers under the Code of Criminal Procedure, and he has been 

^ told by Government that “trials should be conducted, as far 

Dinobun- . 

DHoo as possible, in accordance with the provisions of the Criminal 
Procedure Code;*' but that Code gives the power of with- 
Ju dgna nu drawing cases from one Court and transferring them to another 
Prinw, y. only to a High Court or the Local Government. If he was 
acting under the Code, he exceeded his powers ; but, as I have 
before said, I can find no authority for such interference 
at all. 

Next, even supposing the case to have been lawfully with- 
drawn from the Rajah of Mohurbhunj, I can find no authority 
for the Magistrate of Midnapore trying it, either as Magistrate 
or as ex-officio Assistant Superintendent of Tributary Mehals in 
Midnapore. 

For all these reasons, I am of opinion that the Rule must 
be made absolute, and that the proceedings taken before the 
Magistrate of Midnapore or Assistant Superintendent of Tribu- 
tary Mehals must be declared to have been without jurisdiction, 
and of no effect. 
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J WOOD 

AND 

The corporation of the TOWN of CALCUTTA. 


1.881 

May sist. 

No. 1 13 of 
1881. 


Magistrate^ Disqualifying interest ^^-Irregularity in proceedings by 

reason of interest of Judge -^Interest of Judge— Prosecutor^ Trial by 
servant of— Justice of Peace— Act IV, (B, C,) of iSj 6 , sectmis 75, 
77f 7<^i 79» 34^1 CLnd 3 £i— License far trades or professions— Proceed* 
ing under License Act— Assessment, 


At who was alleged to have carried on the business of a boarding-house- 
keeper in Calcutta in 1880 without a license under Act IV. (B. C.) of 1876, was 
summoned by B, an officer of the Corporation and a Justice of the Peace, on the 
29th March 1881, at the instance of the Corporation. 

The matter was subsequently heard by /?, and it appeared that notice of assess- 
ment (which assessment had been confirmed by the Chairman of the Corporation) 
under a particular class had been served on A ; that A then denied his liability to 
assessment,^ but ha<j not appealed against the assessment under section 79 of the 
Act, and had not paid,the amount at which he had been assessed. 

Evidence was tendered by A to show that he had not carried on the business of 
a boarding-house-keeper, and that he was not liable to take out any liceitse. This 
evidence B refused to hear on the ground that, there having been no appeal, the 
Chairman’s decision confirming the assessment was final under section 79, and he 
convicted / 4 , and sentenced him to a fine. 


A thereupon applied to the High Court under section 147 of Act X. of 1875. 

Held that the refusal to receive the evidence tendered by A was illegal on the 
ground that the decision of the Chairman under section 79 had reference only to the 
class under which a particular person, who admittedly was bound to take out a 
license under section 75, should be assessed, and did not apply to the case in which 
a person denies his liability to take out a license at all, the question in such a case 
being one which could only be determined Judicially after taking evidence in a com- 
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1881 'petent Court in a prosecution under section 77, the onus being on the prosecutor. 

]. Wood Htld, further, that the proceedings and conviction were illegal on the ground 

t. 

The Cor- that, by his connection as servant with the Corporation, 5 had .such an interest, 
personal, as was likely to give him a bias in the matter of the prose- 

Calcutta. cution. 

Statemint. T3 

-t^ULE to show x:ause why an order passed by Mr. 0 . C. Dutt, 
an Honorary Magistrate of Calcutta, dated the 29th March 1881, 
should not be set aside as illegal. 

The petitioner in this case was a Mr. Wood, who resided at 
No. 5, Wood Street. At the instance of the Corporation of 
the Town of Calcutta, he was, on the 2gth March 1881, sum- 
moned under the License Act, fV. (B. C.) of 1876, for not having 
taken out a' licepse for the trade or profession carried on by him 
at No. 5, Wood Street, as a boarding-house-keeper. 

In pursuance of that summons he was arraigned before Mr. 0 . C, 
Dutt, a Justice of the Peace and the Collector to the Corporation, 
and was by that officer convicted and fined Rs. 60. 

It appeared that, on the 31st January iSSi, one Mr. 
O’Brien Moore, who was described as License Inspector to the 
Corporation of the Town of Calcutta, assessed Mr. Wood as a 
boarding-house-keeper under class 2, Schedule III, of Act IV. 
of 1876, and x:auscd a notice to be served upon him to pay the 
required license-tax for the past year, vis.j 1880, whereupon 
Mr. Wood informed the License Inspector that Mie was not 
liable to take out a license, as he was not a boarding-house- 
keeper, *and had not carried on any such business in the year 
1880. His denial was not accepted, and the assessment having 
been confirmed by the Chairman, he was informed that, under 
section 79, he must pay Ks. 50 as his license-tax, or appeal 
against the assessment within fourteen days after depositing 
that amount as required by <that section. No appeal having 
been preferred, on the expiration of the fourteen days, t. ^., on 
the 28th February last, an application for a summons against 
Mr, Wood 'under section 77 of the Act was mad^ to Mr. 0 . C. 
Dutt, who was also employed as the Collector of Taxes ^H^^der 
the Corporation. The summons having been granted, the case 
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was heard by Mr. 0 . C. Dutt on the 29th March 1881. Mr, *88i 

Wood, through his pleader, admitted the receipt of the notice j, Wood 

of assessment under section 79, but contended that he was not xhe^Cor- 

liable to take out a license, as he was not a boarding-house- porationof 

° THIlToWNOf 

keeper. Mr. 0 . C. Dutt examined, on behalf of the prosecu- Calcutta. 
tion, Mr. Moore, who proved that the petitioner was assessed Ardent, 
by the Chairman undj;r class 2 as a boatding-liouse-keeper, 
carrying on business as such during 1880, and that the notice 
of the assessment having 'been given, the petitioner did not 
appeal against that assessment, nor was the amount assessed 
paid. 

Evidence was tendered by Mr. Wood to prove that he was 
not carrying on the business oT a boarding-house-keeper, and 
that he had not carried on such business during tlie year 1880. 

This evidence Mr. Dutt refused to hear; and convicted Mr. 

Wood, and lined him Rs. 60. 

Mr, Wood thereupon moved the High . Court under section 
147 of Act X. of 1875, and obtained a rule to show cause why 
the record should not be called up and the conviction quashed. 

iiaUf lor the Petitioner. 

Bonnerjee^ Contra, 

Sale , — The conviction and sentence are illegal, as the' Magis- 
trate before whom the case was tried had a peri^onal interest in 
the matter from his position as servant of the Municipality — 

Dimes vs. Qrand^ Junction Canal^ 3 H. of L. C. 793. There Lord 
Campbell says; ^‘It is of the last importance that the maxim 
Hhat no man is to be a judge in his own cause,' should be held 
sacred, And that is not to be confined to a cause in which 
he is a party, but applies to a cause in which he has an interest." 

In that case a bill in Equity was filed by an incorporated Com- 
pany, and a decree was* made by the Lord Chancellor ; but the 
decree was afterwards set aside t>n the ground that the Lord 
Chanceller was himself a shareholder in the Company, 

The case of Reg, vs* Bholanath Sen^ 1. L. R.* ^ Cal. 23, was a 
case somewhal similar to the present. Their the ]ailor in a 
district jail was charged with falsifying his books and defraud- 
ing the Government, and the charge was heard by.a Bench of 
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1681 Magistrates, one of whom was the Officiating Superintendent of 
]. Wood the jail ; the jailor was convicted, but the conviction was. after- 
Thb^Cor- ''^ards quashed, partly . on the ground of the interest of the 
roRATioNop Superintendent. MacphersON, 7 ., said ; It is one of the oldest 

tHlToWNOP \ , . 1 , 4. 

Calcutta, and plainest rules of justice and of common sense that no 
Arjumttt ^ case in which he has a substantial 

““ interest/' * • 

So, in Reg, vs. Mukta Singh^ 4 B. L R., Ap. Cr., 15, Norman 
7., laid it down as a broad principle tfiat ‘a Judge was incapaci- 
tated from trying a case in which he had either a pecuniary or 
a personal interest. 

In the mofussil, where officers hold several appointments, it 
might be inconvenient to lay *it down that no proceedings 
should be valid if Jhe Magistrate of other officer before whom it 
was had should have had any interest, official or otherwise, in 
the matter. But here there were a great many Justices, and no 
inconvenience could arise. 

[Muter, y , — What interest do you allege the Magistrate in 
this case had ?] • 

I do not say it was a pecuniary interest, but it was an 
interest which might have influenced his decision. It is not 
necessary to show that it did influence, or even that there was a 
probability that it would influence, his decision— vs, 
Grand JuncHoft Canal^ 3 H. of L. C. 793. It is sufficient to show 
even the remotest possibility of the Magistrate's •decision 
being influenced. 

In Reg, vs. Hira Lai Das^ 8 B. L. R. 422, it was decided by 
a Full Bench that the proceedings of a Magistrate who tried 
a case under the Registration Act were not illegal by reason 
merely that the prosecution was (with the sanction of the 
Registrar to whom he was subordinate) instituted by him in his 
capacity of Sub-Registrar. The Full Bench, however, con- 
sidered that, where a prosecution was instituted by a person in 
one capacity, it ought not to be tried by that person acting in 
another capacity/ * ‘ 

The petitioner has been seriously prejudiced by the pro- 
cedure adopted. The Magistrate has refused to hear,,4iim. 
He cotiaiderid that, as an appeal was provided by section 79 , 
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and that as the petitioner had not a'ppealed, he was precluded >881 

from raising any defence. But section 79 refers solely to j. Wood 

the case of a person properly assessed, but under a wrong xhbCor- 

class. It has wo application to the circumstances of the ^oration of 

THE Town OF 

present case. The word * class' points to that construction. Calcutta. 
The clause is semi-penal, and must be strictly construed. The ^rgumeni. 
Magistrate clearly acted, illegally in shutting out ‘the defence. 

[Mr. Sale was proceeding to read the affidavits with a 
view to showing that the ^petitioner was not a trader, when he 
was stopped by the Court.] 

Bonnerjee . — As to the first point— the Magistrate had no 
personal or pecuniary interest in the matter. The Act dis- 
tinctly lays down that any Justice of the Peace may try any 
case within the meaning of the Act. The Act further provides 
for special officers in appeals under section 79. 

[Mitter, J . — Sections 78 and 79 must be read together. 

No assessment can be made until a license has been applied for. 

If no application be made, the Municipality may proceed under 
section 77.]^ 

It is sufficient that the Chairman has determined in what 
class a person is to be assessed. 

[Mitter, J. — The Chairman's functions do not arise until 
the question has arisen under what class a license ‘is to be 
granted, and that question cannot arise until application 
has been, made. ,If no license is taken out, then, if proceedings 
are taken uiKler section 77, it may be shown that the law has 
not been contravened.] 

[Maclean, y. — What evidence was there under sec- 

tion 77 ?] 

Merely the evidence that the Chairman had made an 
assessment. 

The contention of tlie other side, if unheld, will render the 
Act unworkable, as it was never ^intended that persons in the 
position of Mr. Dutt should be precluded from dealing with 
cases of this kind. The old Justices were aH •members of the 
Municipal CoFporation, and thousands of similar 'cases have 
been heard and determined by them. 

If it appears that the course which has bei^n ^iaken has 
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precluded evidence Whidh ’ ought to have been received, J:here 
appears to be no objection to the case being sent back for trial 
on the merits. 

[Sale. — If that be so, the right of appeal will be lost 
entirely.] 

Sale^ in reply.— The order of the Magistrate may . not be 
void, but it is voidable on objection taken — see the remarks of 
Lord Brougham on Dimes vs. Grand Junction Canal, 3 H. 
of L, C. 791. 

[Mr. Sale also referred the Court to the following cases: 
Queen vs. Meyer, 1 Q. B. U. 173; Queen vs. Milledge, 4 Q. B. D. 
332; and Queen vs. Gibbon, 6 Q. B. D. 168.J 

The following judgments 'were delivered by the High 
Court (i) : — 

Mitter, J. (after stating the facts as above) 

Mr. 0 . C. Dutt refused to licar the evidence that was ten- 
dered on behalf of the petitioner on the ground that the Chair- 
man's assessment having become final under the last para, 
of section 79, the question — whether he liable take out 
a license under section 75 — could not be re-opened. One of the 
grounds upon which the conviction has been questioned is, that 
this view of the law is not correct. 

The other ground upon which the conviction has been 
questioned is, that Mr. (). C. Dutt, by reason of his connection 
with the Corporation of the Town of Calcutta, a?- their Collector 
of Taxes, was incompetent to try this case. 

I am of opinion that the proceedings and the ultimate 
conviction are illegal. In the first place, it seems to me that 
Mr. 0 . C. Dutt was not right in convicting the petitioner with- 
out allowing him to substantiate his defence by evidence. The 
construction put upon the word ^ final' in the last paragraph of 
section 79 is, in my opinion, not correct. The decision of the 
Chairman or Vice-Chairman !fas reference only to the class 
under which a particular person, who is admittedly bound to 
take out a license under section 75, should be assessed. The 
decision referr^ to herein is what is referred to in section 78, 
which is as follows ^ 

, (I) Mitter and Maclean, yy. 
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^^The Chairman or some other 'officer authorized . by him in *88* 
that1)ehalf shall determine under which of the classes men- 
tioned in the third schedule every person to whom a license 
may be granted ^hall be assessed, and the Chairman may, in 
his discretion, remit the payment of license-tax, either in Calcutta 
whole 9r in part, to any person classified under class 5 or 6 fmdgm^nU 
of the third schedule.’^ , • Mit"?e^ y. 


J. Wood 

V. 

Thr Cor- 
poration OP 
thb Town op 


The language of the section does not authorize the Chairman 
to determine (when the tact is denied) whether a particular per- 
son is bound to take out a license under section 75. He shall 
determine under which of the classes mentioned in the third 
schedule every person to whom a license may be granted shall 
be assessed. Therefore, if the Chairman be of opinion that a 
particular person is liable under the Act to lake but a license, 
and, if that person denies his liability, the question can only be 
determined judicially^ i. after taking evidence by a compe- 
tent Court in 11 prosecution under section 77. 


Section 346 of the Act says that “ the Commissioners may 
direct any prosecution for any public nuisance whatsoever, and 
may order proceedings to be taken for the punishment of any 
person offending against any of the provisions of this Act.^’ It 
was under the provisions of this section that the prosecution in 
this case was commenced. Certainly, before a conviction could 
be had, the prosecution was bound to prove that the accused 
had offended against “any of the provisions of this Act,” If 
the view of the law taken by Mr. O. C. Dutt is correct, it is not 
for the Magistrate, before whom the accused is prosecuted, to 
determine that question, but he is bound to accept the decision 
of the Chairman, who virtually stands in the position of a prose- 
cutor. It is clear to me that this view is not warranted by any 
of the provisions of the Act in question. The conviction is 
therefore, bad upon this ground. ^ 

As to the other objection, it is clear upon the authorities (see 
Queen vs, Meyer ^ \ Q. B. D. 173; Queen vs. Milledge^ 4 Q. B. D. 
332 ; Queen vs. Gibbon, 6 Q. B, D. 168) that, if Mr. *0. C. Dutt 
had been a member of the Corporation, he would have been 
disqualified, not only to take part in the final blearing, but also 
to issue the original summonSi 

[Criminau] C. L. R, 93. 



200 


^HjyGH COURT. 


[VOL. 1 %. 


t88i Whether the principle upon which these cases have been 

J. Wood decided should not be applied to the case of a servant the 

T„/'coR. Corporation, sitting as a Judge, is the question which we have 

FORATioM OF to dccidc wlth reference to this objection. 

THB Town of . ^ 

Calcutta. The reason of the rule is, that a person, who by his interest, 
fudgmint, pecuniary or persona), „is likely to have a bias in the jnatter of 
Mit™ y prosecution, ought not to sit as a Judge. Having regard 

to the reason of the rule, I think that the principle of the cases 
cited above should be extended to the case of a person who is 
connected with the Corporation in the same way asMr. O.C. 
Dutt. 

The proceedings and the conviction must, therefore, be 
quashed. 

Maclean, y, Maclean, J, — The petitioner, J. Wood, was convicted 
before Mr. 0 . C. Dutt, Justice of the Peace, of having exercised 
the trade, profession, or calling ot a boarding-house-keeper in 
i88o, without having taken out a license as required by section 
75 of Act IV., 1876 (B. C ). A fine of Rs. 60 was imposed under 
section 77 of the Act. 

The record has been called up to this Court under section 
147, Act X. of 1875, petitioner’s application. His chief 

ground for invoking the interference of this Court is, that he 
was not allowed to enter into a defence sho wing that he did 
not exercise 4 boarding-house-keeper’s calling in 1880, but 
objection is also taken to Mr. 0 . C. Dutt’s competency to deal 
with the case, as, besides being a Justice ot the Peace, he 
occupies a post as Collector of Taxes under the Corporation of 
Calcutta^ the prosecutor in the case, 

To commence with the first point, the case stands thus : 
By some unexplained interpretation of the law, it seems to be 
the practice for the officers of the Corporation to take the 
initiative, and assess persons who may *be considered fit subjects 
for assessment. This does n^t seem to be what the law intends. 
The law requires every person who exercises a specified pro- 
fession, trade, oc tcalliug, to take out a license yearly (section 
75), and it renders such persons liable to fine for exercising the 
specified profession, &c., without a license (section 77), There 
is nothing which calls upon the Corpors^tion to assess a person 
who has not applied for a license. 
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Now, Wood has admittedly not applied for a license of any 1881 
sort, an.d if he exercised the calling of a boarding-house-keeper j. Wood 
without a license, he is justly liable to. a fine under section 77. thh^Cor- 
But, as in all* criminal cases, the onus of proving that Wood 

thbTownof 

exercised the calling lay upon, and has not been discharged by, Calcutta. 
the prosecutor. • 

According to thef prevailing practice, Inspector Moore Maclban, 
“assessed’* Wood as a boarding-house-keeper at the close of 
January 1881, and the Chairman “determined the class ” of the 
license Wood was to take. I have no doubt this was not any 
part of the Chairman’s duty under section 78 in the absence 
of any application from Wood. The absurdity of assessing any 
one for 1880 in February 1881 becomes apparent on reference 
to section 76. A license taken out in 1881 ^would take effect 
for that year. However, Wood was informed of the class under 
which he had been assessed (section 79) on the 14th February 
1881, and though he would have been perfectly justified in dis- 
regarding the notice of an officious and illegal assessment, he 
went to the bffice of the Corporation and made some inquiries, 
but up to the 28th February he made no appeal. 

The period of limitation prescribed by. section 361 would have 
expired on the 28th February, and, on that date,. Inspector 
Moore applied for a summons, which was issued by order of 
Mr. 0 . C. Dutt, and the case came on before him on the 29th 
March, , 

At the trial that Justice adopted a course which had the 
effect of closing Wood’s mouth. He held (following, he says, 
legal opinion) that, no appeal having been preferred under 
section 79, the Chairman’s decision was final, that is to say, 

Wood not having taken out a license, was not entitled to go 
into evidence to show fhat he was not in 1880 a boarding- 
house-keeper, because the Chairman had, in 1881, determined 
that he was to be assessed under Schedule III. The point 
seems to me to be so utterly untenable that.it is waste of time 
to discuss it. The simple issue for trial under section 77 was 
whether Wood had exercised a particular trade or calling or 
not, and whether the Chairman had assessed him, and whether 
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he had appealed or not, had no conceivable connection with 

J, Wood that issue, 

r. 

Thi Cor- The proceedings of the 29th March must, therefore, be set 

rORATION OF . j 

thrTown of aside on this ground. 

CaIiCUTTA. 

’ As to the other point, as far as I have been able to discover, 

Ju dgme nt, q jg ^ member of the Corporation, but 

Maclban, y. he holds the office of Collector under tihe Corporation, being 
remunerated by a percentage on bills^ issued for collection of 
taxes. He has, it is admitted, no interest in the collection of 
license-tax, or carriage or house lax. He had, therefore, no 
personal interest in the result of this case against Wood; but 
he is undoubtedly a servant of the prosecutor, 1. the Corpo- 
ration, and, in my opinion, his sitting as a Judge was illegal. 
If he had been z, member of the Corporation, he would have 
been absolutely disqualified from sitting, and from issuing a 
summons (see Q. vs. Milledge, 4 Q. B. D. 332, and Q. vs. Gibbon^ 
6 Q. B. D, 168), But, although these cases do not, I think, 
directly establish that a servant of the Corporation is disquali- 
fied to act as a Justice of the Peace, the principle" seems to 
me to apply with greater force to a Justice who is a servant 
than to a Justice who is a member of the Corporation. On this 
ground alsp, therefore, the proceedings must be set aside. 
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In the Matter of JUGUT MOHINl DASSEE \ 
AND MADHU SUDHAN DUTT .... / 


Appellants. 


Sanction to prosecute-^Criminal Procedure Cede {Act X. of i8'j2), section 408-^ 
Indian Penal Code (Act XLV. of 1&60), section 2 Abetment of bringing 
false charge — Misdirection. . 

• • 

I herc being nothing in the law requiring that sanction to prosecute under 
section 21 1 of the Indian Penal Code should only be granted upon application 
by a private prosecutor, a District Magistrate is competent under section 468 
of the Code of Criminal Procedure of his own motion to direct a prosecution 
where a complaint has been entertained and found to be false by a Magistrate 
subordinate to fiim. 

There being no abetment of an olTence after it has been committed, a person 
cannot be convicted of abetting the offence of instituting a false charge on 
evidence which shows only that he gave evidence in support of a charge found 
to be false. 

Duty of Judge in charging a Jury discussed. 

.Appeal from a conviction and sentence. parsed by- 

M. P. Gasper Baboo Sharoda Churn Dutt^ for* the Ap- 
pellants. 

The facts sufficiently appear in the judgment of the High 
Court (i), which was as fellows: — 

The learned Counsel for the |tppellant has contended, in the 
first place, that the proceedings in this case are ail void, because 
there was no proper sanction by competent authority for the 
prosecution oj either of the prisoners. And he has,* in the next 
place, contended that the Sessions Judge misdirected the Jury 
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in several important particulars, so that the conviction ought not 
to be sustained. As to the sanction, it has been contended 
that there was no complaint, and that, therefore, there could be 
no sanction given, no application for it having been made. And 
that, by section 142, Criminal Procedure Code, the Magistrate 
was not competent tp take cognizance of the offence , without 
complaint unless sanction had been granted. We are disposed, 
however, to hold that there was legal sanction as to each of the 


prisoners. 


Jugut Mohini instituted her complaint before the Magis- 
trate of the District. He referred it to a Deputy Magistrate, 
one of his subordinates. That officer examined the complain- 

t 

ant’s witnesses, and dismissed the case, disbelieving the story 
of the prosecutio/i The District Magistrate thereupon di- 
rected a prosecution under section 21 1, and sent the case to 
the Joint Magistrate. We think that the District Magistrate 
was fully competent to grant sanction under section 468 of the 
Criminal Procedure Code, and that his order to prosecute was 
the most emphatic sanction he could give. His orda: therefore 
gave the Joint Magistrate full jurisdiction to take cognizance 
of the case against Jugut Mohini, There is nothing in the 
law which, in our opinion, requires that sanction to prosecute 
shall only be granted upon application by a private prosecutor. 

Then as to* the case of Madhu Sudhan Dutt, there is even 
less reason for the contention that there was no ’’legal sanction. 
His evidence was given before the Deputy Magistrate, On 
going into the case against Jugut Mohini, the Joint Magistrate 
was of opinion that Madhu Sudhan ought to be prosecuted for 
abetment of a false complaint, and for giving false evidence. 
Sanction was required only in respect of the latter offence. 
The joint Magistrate applied for sanction to the District 
Magistrate, who accorded it; and, as he was the Court to which 
the Deputy Magistrate was subordinate, he was competent, 
under section 468 of the Criminal Procedure Code, to grant 
sanction. 

* f 

As to the validity of the proceedings, therefore, the apjpeal 
must fail. 
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We have now to consider the Judge’s direction to the Jury. 
It is in truth a very meagre one; and deals with a small portion 
only of the evidence. The Sessions Judge commenced by 
saying that *‘as .the trial had been protracted over four days, 
and as the Jury had heard very long arguments on both sides, he 
would npt go into the details of the evide^nce.'' But we think 
that the reasons given, should certainly have induced him to 
lay before the Jury clearly, though concisely, the evidence as 
affecting each of the ‘acc^used severally ; not only what told 
against them, but als) any that might be in their favour. 
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As regards the prisoner Jugut Mohini, there was a clear 
misdirection by the Judge in resgect of the ornaments of which 
she had complained that she had been robbed. The only 
evidence on this point to which the Judge cabled the attention 
of the Jury, and which he directed them, was sufficient for the 
conviction of Jugut Mohini of making a false complaint, was 
the testimony of certain witnesses as to what the prisoner Madhu 
Sudhan had admitted to the arbitrators. This was not admis- 
sible evidence as against Jugut Mohini. Again, as to the dhan, 
and as to the bullocks, the Judge drew the Jury’s attention 
only to that portion of the evidence which went to show that, 
at the time of the alleged robbery, there was neither dhan nor 
bullock on Jugut Mohini’s premises, and did not point out 
that there was also, as has been shown by the learned Counsel, 
evidence* to th*e contrary. The omission to lay this before 
the Jury was also a misdirection of a character very prejudicial 
to the prisoner. 

We think that the conviction obtained upon such misdirec- 
tions as we have noticed should not be sustained. We accord- 
ingly set it aside ; and, under the circumstances which led the 
Judge to pass a light sentence, of which the prisoner has clearly 
undergone the greater portion, wd think that we ought not to 
order Jugut Mohini Dassee to be re-tried. She will therefore 

be discharged from bail. • • 

• • 

And, as regards the prisoner Madhu Sudhan Dutt, the 

misdirection on the points touching the dhan and the bullocks 
was equally prejudicial to him. We find moreover that the 
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Judge entirely misdirected the Jury to convict him of abetment, 
for no evidence was put before them in the charge tending 
to show that he abetted the complaint That he gave evidence 
in support of it is no pro»>f of abetment. That offence must 
be committed either before or at the time when the act abetted 
is committed. There is no abetment of an act after it has 
been committed." 

Further, we do not find anything in the Judge’s direction 
showing that the false evidence, if given by Madhu Sudhan, 
was such as is punishable under section 195 of the Penal Code, 
under which section he has been convicted. 

Lastly, we must point out that the Code of Criminal Pro- 
cedure does not authorize the Court to pass a consolidated 
sentence for two or more offences. 

We think that, regard being had to the misdirections 
above noted, the conviction of Madhu Sudhan Dutt cannot be 
sustained. We direct that he be re-tried. 
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In the Matter of thi* Petition of KHAMIR . . Appellant. 

Penal Code {Aci XLV, of I S6o), sections I i 4, 3y6^4gy, 4g8'^Criminal Procedure 
Code {Act X, of iSy2), sections 283 and 2g6'--Discharge^ Commitment ^ 
Order for^ by Sessions Judge after discharge by Magistrate — Commitmenh 
Omission to allow accused to show £ause against — Irregularity, 

Under section 296 of the Criminal Procedure Code, a Sessions Judge has power 
to direct a subordinate Court to inqmre into offences in respect of which he con- 
siders a commitment to the Sessions Court should be made ; but, where a person 
accused of an offence has been discharged under section 215 of the Criminal Pro- 
cedure Code by a Magistrate duly empowered to try the offence, a Sessions Judge 
has no power to order the commitment of the accused without at least giving him 
an opportunity of showing cause against it. 

Where, however, such a commitment has been made, and a trial had there- 
under, section 283 of the Criminal Procedure Code is a bar to the reversal of the 
judgment of the Sessions Court unless there has been an actual failure of justice 
caused by his error, 

T HIS. was appeal from an order of the Sessions Judge of 
Mymensingh da?ted the njih May 18S1. 

The accused in this case was charged before a Deputy 
Magistrate with secorid'class powers, under section 4<j8 of the 
Penal Code, with enticing, or taking away, or detaining, with 
criminal intent, a married woman. He was, however, dis- 
charged under section 215 of the Criminal Procedure Code. 

An application un 3 er section 296 of the Criminal Proce- 
dure Code was thereupon made by the complainant to the 
Sessions Court, and the Judge, being of opinion that the facts 
alleged amounted really to abetment of rape, or of adultery, 
directed the •Deputy Magistrate to commit, under* sections 114 
and 376 and 114 and 497 of the Penal Code, the accused to the 
Sessions, the offences being triable by a Sessions Court only. 
[Criminal.] C, L, R. 93.— a. 
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The apcused was committed accordingly to take his trial before 
Inn the Sessions Court. 

Kh^r. ^ assessors were of opinion that the accused was guilty 

judgment, of an offence under sections 114 and 497 of the Penal Code, 
The Sessions Judge, however, differed from the Assessors, 
finding that the accused had committed an offence under sec- 
tions 1 14 and 376 of the Penal Code, and he sentenced him 
to 4 years’ rigorous imprisonment. 

Against the order under which he wds committed, and against 
’ the conviction and sentence, the prisoner has preferred this 

appeal. 

Baboo Cirtsh Chunder Chowdhry^ for the Appellant. 

The judgment of the High Court (i), which was as follows, 
was delivered by 

Morris, Morr^S, J. — In this appeal it is contended first that the 

order under which the appellant was committed to take his trial 
in the Court of Session is, on two distinct grounds, illegal and 
ultra vires : and, next, that, on the merits, the prisoner ou^ht not 
to have been convicted. 

The case had been instituted against the prisoner under section 
498 of the Penal Code. The Deputy Magistrate, after hearing 
the evidence for the prosecution, discharged the accused under 
section 215, Criminal Procedure Code. 

The complajnant then moved the Sessions Judge to take 
action under section 296, Criminal Procedurer Codei That 
officer was of opinion that the facts alleged against the 
accused really amounted to abetment of rape, or of adultery, 
and, those offences being triable only in the Sessions Court, he 
directed the Deputy Magistrate to commit the accused accord- 
ingly. 

He remarked that, even if the case properly came undef 
section 498, the Deputy Magistrate had no power to try it, in- 
asmuch as he was vested with^only second-class powers. This 
dictum is opposed to the provision made in Schedule IV. of the 
Criminal Procedure .Code in regard to section 498 of the Penal 
Code. It is ^uite clear, however, that the case before the Deputy 
Magistrate was one under section 498 ; and that he, bei«|g duly 
(ij Morris snd Tottbnham, 



VOL. X,] criminal jurisdiction, i6 

empowered by law to try such a case, discharged the accused 
under - section 215. The Sessions Judge had, therefore, no 
power to order a commitment under sections 376 and 497. fle 
had, under the* proviso added to section 296 of the Criminal 
Procedure Code by Act XL of 1874, power to direct the subor- 
dinate -Court to inquire into these offences, but no more. In 
ordering the commitment the judge unquestfonably transgressed 
the law. 

It further appears upon an affidavit made on behalf of the 
appellant that the order for his commitment was made by the 
Judge without giving him any opportunity of showing cause 
against it, which procedure is not in accordance with what the 
High Court has laid down on* this subject. See Re Bundhoo^ 
22 W. R., Cr., 67; Nowab Singh vs. Kokil Suigh^* 2 \ W. R., Cr., 
70 ; and In re Dwarkanath Bhuttacharjea^ i C. L. R. 93. It has 
been submitted that the trial and conviction ought to be set 
aside for the two reasons above set forth. Tliese are no doubt 
serious irregularities ; and more especially the first, which is a 
direct transgression of the law ; and, if they had been brought 
to the notice of this Court before the trial had taken place, the 
commitment would properly have been quashed : but, as the 
trial has been held, and as wc do not consider that any actual 
failure of justice has been caused by the error's, we are 
disposed to hold that section 288 of the Criminal Procedure 
Code i€ a bar to the reversal of the judgment on these 
grounds. * 

[The learned Judge then proceeded to consider the merits 
of the case, and, in the end, set aside the conviction,] 
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[CRIMINAL APPELLATE JURISDICTION.] 

In THE Matter OF SAMIRUDDIN ....... Appellant. 

Deposition of dying person as to cause of death — Dying declaration^ Proof of 
Evidence— Medical evidence. 

In a capital-sentence case referred to the High Court, the only opinion of a 
Surgeon as to the cause of death of the detjeased which can be judicially considered 
is the opinion expressed by him under examination as a witness. 

A statement made by a dying person as Jo the cause of his death, and recorded 
by a Magistrate, cannot be treated as a deposition unless made in the presence of 
the accused before the Magistrate exercising judicial jurisdiction, but must be prov- 
ed in the ordinary way by a person who heard it made. 

Appeal from a conviction anci sentence passed by the 
Officiating Judge of Furidpore. The proceedings were also 
referred for confirmation under section 287 of the Criminal 
Procedure Code. 

In referring the case, the Sessions judge forwarded a certifi- 
cate, as to the cause of death of the person whom the prisoner 
was found guilty of having murdered, made after the trial by the 
Civil Surgeon of the District. 

The facts necessary for this report appear froin the judgment 
of Field, j. 

The following judgments were delivered by the High 
Court (i) 

Field, 5^.— In this case one Samiruddin has been convicted 
of murder by the Sessions Judge of Furidpore sitting with 
Assessors, and has been sentenced to death. This sentence 
has been referred for confirmation, and the prisoner has appealed 
at the same time. 

« t 

In referring the case, the Sessions Judge forwards a copy of a 
letter received by him from the Civil Surgeon, and express- 
(1) PoNTiFEX and Fihld, fj. 
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ing an opinion as to the nature of the wound inflicted upon 

the person, of causing whose death the prisoner has been con- in re 

victed. We cannot receive, or in any way act upon, this extra- 

judicial matter. The only opinion of the Civil Surgeon which 

can be considered in judicially dealing with the case is an Field, J . 

opinion Oixpressed by him when examined a?5 a witness under the 

usual tests to which witnesses are subjected. 

The Assessors were of opinion that the prisoner should be 
convicted of murder. But the value of this opinion is very 
much diminished when we find that some important matter, 
which should not have been admitted as evidence, was admit- 
ted to influence their minds. The piece of evidence to which 
this observation relates is the dying statement of the deceasedj 
Bahir Ali. 'I'his was recorded^ by the Deputy, Magistrate as a 
“ deposition,” but it does not appear that i^>aliir Ali was ex- 
amined in the presence of the accused Samiruddin ; and, unless 
he were so examined by the Deputy Magistrate exercising judi- 
cial jurisdiction, the writing made by such Magistrate could 
not be admiUed to prove the statement made by the deceased. 

This statement must have been proved in the ordinary way by 
a person who heard it made. If the Deputy Magistrate had 
been called to prove it, he might have refreshed his memory 
with the writing made by himself at the time when the state- 
ment was made. 

The prisonei* was charged with “ causing the deatli of one 
Haul Mir, aliHs Bdiir Ali, by inllicting on him a wound with a 
chheni, with the intention of causing bodily injury such as 
was sulficierit in the course of nature to cause death, or* which 
he knew to be likely to cause death.” I'liis charge was prob- 
ably intended to refer to the second and third clauses of the 
definition of murder contained in section 300 of the Penal 
Code, but it is defective and inexact as regards both clauses. 

With reference to the second clauSe, it should have run thus ; 

“ likely to cause the death of Bahir Ali, the person to whom 
the harm was caused.” With reference to the* ‘third clause it 
should have said*” ordinary course of nature,” 

The medical evidence in the case is the deposition of the 
native doctor, who was not examined in the Court of Session 
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as, we think, he should have been. I'his deposition goes to 
show that deceased died from gangrene of the left lung and 
pleura ” brought on by the injuries observed on his body. The 
native doctor further says that the wound inflicted on the de- 
ceased was sufficient to bring on gangrene. 

'J'here is no evidence that the injuries were sufficient in the 
ordinary course of nature to cause death! There is no evidence 
that gangrene was a likely or probable result of the injuries 
inflicted, or that death was a likely or necessary result of 
gangrene. The native doctor was not even asked, and did not 
say, whether the injuries inflicted were likely to cause death. 

Upon the evidence on the, record we think that the prison- 
er cannot be convicted of murder, or of culpable homicide 
not amounting to murder. Upon his own confession and the 
evidence of the witnesses Palan Mandal and Holadhur Das, we 
are satisfied that he wounded or injured the deceased with a 
chheni ; and we think that he ought to be convicted under 
section 326 of the Penal Code of causing grievous hurt by a 
dangerous weapon. We set aside the conviction ‘and sentence 
for murder; and, convicting the prisoner Samiruddin under 
section 326 of the Indian Penal Code, sentence him to ten years’ 
rigorous imprisonment. 

PONTIFEX, J , — I am of the same opinion. 


PONTIFBX, y. 
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[CIVMINAL REFERENCE.] 

In the Matte;r of DIANUT HOSEN. 

Criminal Procedure Code (Act X. of iS*] 2 )y section 2gb~^ Revision at Jurisdiction 
of High Court in criminal tnatters-- Collector -wh ether subject to criminal re- 
visional jurisdiction of High Court, 

A Collector as such, not being subject fo the revislonal jurisdiction of the High 
Court in criminal matters, that Court, in the exercise of such jurisdiction, is not 
competent to deal with an alleged illegal order made under tlic Indian Pen.al Code 
by a Collector. 

T 

-L HI£ was a reference submitted under section 296 of Act X. 
of 1872 Dy the Sessions Judge of Bhaugulpore under the 
following circumstances : The Collector of Monghyr, in a 
butwara-proceeding, fined a mukhtear named Dianut Ilosen 
under section 182 of the Indian Penal Code for making false 
statements when appearing in support of a petition presented 
by his client. The Sessions Judge was of opinion, that the fine 
had been illegally imposed, inasmuch as the Collector had no 
jurisdiction tp pa*^ a sentence under section 182 of the Indian 
Penal Code; but, the Collector not being subordinate to the 
Sessions Court, he considered it his duty to forward the. matter 
to the High Court. 

No one appeared on the reference. 

The opinion of the Hi^h Court (i) was as follows : — 

We think that, whatever other remedy Dianut Hosen may 
have for being fined by the Colle\:tor without jurisdiction, he 
cannot have redress from the exercise of the revisional juris, 
diction of the High Court in criminal mattersV n Collector of 
a district np|, being, as such, subject to such revisional juris- 
diction. 
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In TiiE Matter ok GlRIDIIAl^l MONDUL 

AND ANOTHER 


... Petitioners. 


Criminal Proceditre Code {Act X, of iSj2), section 468^Pcnal Code (ActXLV. 
of i860), section 21 t^^Snnefion to prosecute. 


A local investip^alion, upon information ipvcn by A that a Hacoity had been 
committed, havini^ been made under section 115 of the Criminal Procedurs Code, 
the District Magistrate, upon the rei>ort of Iho inqn.ry made in the local investiga- 
tion, without giving A an opportunity of having a judicial inquiry Into the charge 
preferred by him, passed the following order : “ />’ (one of the persons alleged by 
A to have committed Llic offence) is dir ctccl to bring a case under section 21 r of 
the Penal Code,” and he directed the Supcr'iitendtnt of Police to take charge of 
the prosecution. 

Held that the order quoted could not be considered a sanction under section 
468 of the Crimin'il Procedure Code, and th U, if it Wde intended to be such, it was 
exj)ressed in an improper manner. 

held, also, that tin* direction that the Supprintondcnl of Police should lak(‘ 
charge of the prosecution was given without jurisdiction, and was calculated to pre- 
judice the person against whom the pros cation was directed. 

Held, further, that the proceediags in the original charge not having been be- 
fore a Court, no sanction under section 468 was requisite. 


Motion to set aside an order passed by the District Magis- 
trate of Purneali on the 13111 July 1881. 

The facts are fully detailed in the judgment of Field, y., 
infra. The grofiiuls on which the order was sought to be set 
aside are as follow : — 

Wood and Baboo A nund G, Polity for the Petitioners. '' ' 

The Deputy Legal Remembrancer, for the Prosecution. 
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The following judgments were delivered by the High 
Court { I ) :— 

Field, 5^.— The tacts of this case are as follow: On 
the morning of Jthe 25th May last, Mr. Prate, the Joint Magis- 
trate of Purnea, riding along in a portion of the District, 
when one Chamroo Mondul came to him^ and complained that 
a dacoity had been committed on the previous night in the 
house of his brother, Giridhari Mondul. Mr. Pratt immediately 
proceeded to the spot and made, what we must assume to be, 
a preliminary enquiry under the provisions of section 115 of 
the Code of Criminal Procedure, or what is commonly called a 
local investigation, conducted, not in his judicial capacity as 
Joint Magistrate, but in his administrative or executive capacity 
as a police-officer. To this conclusion we are led by several 
facts. In the first place, there is no record *of the examination 
of witnesses taken down in the manner directed by the Code 
of Criminal Procedure for proceedings of a judicial nature. 
In the second place, Mr, Pratt did not proceed to dispose de- 
finitely of the case of dacoity; and this he would probably have 
done if he had been acting as a judicial officer. In the third 
place, he forwarded, by a memorandum of the 28th May^ his 
proceedings to the Magistrate and the District Superintendent 
of Police for information, and this is only consistent with the 
supposition that Mr. Pratt conceived himself to be acting in 
his administrative or executive capacity, and as a police-officer. 
It appears. that. the local enquiry made by the Joint Magistrate 
extending over the days intervening between and including the 
25th and 28th May. On the 28th May, Mr. Pratt recorded, 
with some care, the investigation which he had made and the 
conclusion to which he was led ; and, as has been already 
observed, this record was forwarded to the Magistrate of the 
District. Upon the s&me day, Mr. Weeks, the Magistrate, 
recorded certain observations exj^ressing his concurrence gener- 
ally with the conclusion at which the Joint Magistrate had 
arrived, but no final orders were passed upon the case. It 
would then appear that, in the course of some after-proceedings 
held before the police, or before some of the Magisterial author- 

(I) PoPiTiFRX and Field, JJ. 
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ities, one Bhadoi Dosadh made certain statements as to having 
taken part in certain dacoities. and having received, and being 
In possession of, certain property taken in those dacoities. 
Giridhari Mondul, in whose house the dacoity qn the 25th May 
is said to have taken place, was, upon this, sent for, together 
with certain members of his family, and they were examined 
by the Joint Magistrate on the 13th June. These witnesses 
did not, however, Identify any of the property produced by 

Bhadoi Dosadh as property taken on the night of the 25th 
May. The Joint Magistrate, after examining Giridhari Mondul 
and the members of his family, released Bhadoi Dosadh on 50 
rupees’ bail ; and, by an order dated 28th June, he transfer- 
red the case of Bhadoi Dosadh to the District Magistrate 

for orders. .On the 6th July, the District Magistrate, Mr. 

Weeks, took up the case, and* made the order that Bhadoi 
Dosadh be released from bail. Meanwhile, it would seem that 
no judicial proceedings were being taken upon the original 
charge of dacoity made by Chamroo Mondul to the Joint 

Magistrate on the morning of the 25th May, and no final orders 
had been passed upon the report of the preliminary enquiry 
submitted by the Joint Magistrate, Mr. Pratt. We then find 
that, on the 13th July, the District Magistrate took up this case, 
and made, the following order : "Nunuhoo directed to bring 
a case under section 211, I. P. C.*’ Nunuhoo is an a/tas for one 
Uchit jha, whose name had been given by Chamroo Mondul 

I , 

and Giridhari Mondul as that of a person re.cogni.zed by his 
voice or otherwise at the time of the dacoity. There is nothing 
in the papers before us to show that Uchit Jha was arrested, 
or that any enquiry of a judicial nature, conducted with 
jndicial formalities, was ever made into the charge of dacoity 
made against this Uchit jha and certain other persons who had 
been mentioned by Chamroo Mondul afid his brother, Giridhari 
Mondul, as persons present a^ the time of the dacoity. It has 
been repeatedly pointed out by this Court that it is not a fair 
course towards a prosecutor to direct him to be placed upon his 
trial under section 211 of the Indian Penal Code vyithout having 
first given him an opportunity of having a judicial inquiry; into 
the charge originally preferred by him. In the present case it is 
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dear that Chamroo Mondul and his brother Giridhari had no iSB* 

opportunity of produdng witnesses, and establishing, ^before an in re 

officer acting in a magisterial capacity, the charge of dacoity 
which had originally been made on th6 morning of the 25th ^ ^ 

May. We think that, under these circumstances, if the order 

of the 13th July, which has been already quoted, was intended *^**‘'®' 5 ^' 

as a sanction under section 468 of the Code of Criminal Pro- 

cedure, it was made without proper discretion, and in opposition 
to what has been repeatedly laid down by this Court as the 
proper course to be pursued in these matters. But, upon a full ^ 

consideration of the case, it appears to us that this order can- 

not properly be considered as a sanction within the meaning 
of section 468. There had beep no judicial proceeding, and the 
ofifence, if any, committed under section 211, was not committed 
before or against a Court.'* • It has been d^icided that, in the 
case of a complaint made to the Police, the sanction required 
by section 468 is not necessary. It is further to be observed 
that, if this order of the 13th July was intended as a sanction 
under section 468, it is expressed in an improper manner— 

“ Nunuhoo * directed to bring a case under section 211." In 
the mofussil, the effect of such a direction upon a person in 
complainant’s position of life would be, that he would feel him- 
self constrained to carry out the direction so conveyed to him 
by the Chief Magistrate of the District. The sanction contem- 
plated by section 468 is something very different from this, 
inasmuch as if leaves a private prosecutor free to exercise his 
own fettered discretion as to whether he will proceed or not. 

We find a further order dated the 30th August, in which the 
Magistrate instructs the District Superintendent of Police to 
direct the prosecution. We cannot suppose that the District 
Magistrate intended to assume in this case the functions of 
a public prosecutor, oft that the prosecution, under section 21 1, 
was intended to be inaugurated and conducted as a prosecution 
on behalf of Government. I'liis being so, we arc of opinion 
that this further order that the District Superintendent should 
direct the prosecution was calculated to prejudice still further 
the accused persons against whom Nunuhoo was directed to 
bring a charge under section 2U. The proceedings in the 
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dacoity case not being proceedings before a Court, no sanction 
under section 468 was requisite ; and, regarding these proceed- 
ings as proceedings merely before a police-officer, we think 
that the order of the Magistrate directing Nunuhoo to institute 
a case under section 21 1, and the further order directing the 
District Superintendent of Police to take charge of that pro- 
secution, were made without jurisdiction, and must be set aside. 
We have been asked further to direct that the private pro- 
secution instituted by Uchit Jha shoujd determine, or, at least, 
that the proceedings taken upon that prosecution should be 
stayed until there has been a judicial inquiry into the charge 
of dacoity. We think that we have not jurisdiction to make 
an order to this effect, and that, Uchit Jha is disposed, at his 
own instance, to proceed with the charge under section 21 1 
of the Indian Penal Code, we cannot interfere to prevent him. 
At the same time we think it proper to observe that, if Chamroo 
Mondul and Giridhari Mondul desire that the original charge of 
dacoity should be judicially inquired into, it is not competent 
to the District Magistrate to refuse a judicial inquiry into that 
charge as originally made on the morning of the 25th May. 

PONTIFEX, y, — I am of the same opinion. 
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[criminal JURISDICTION.] 


In the Matter of KALI CHURN CHUNARI 
AND- others : . 


Petitioners. 


Criminal Procedure Code {Act X, of 18^2), sections iig and /26— Police 
diaries^Refreshing memory. 


1881 

No. 229 of 
1881. 


A prisoner has no right to insist that a police diary, if not in Court, shall be 
sent for, or, if it be in Court, that it be referred to for the purpose of refreshing the 
memory of a police-officer under examination. 

Per Wilson, y.— A witness cannot be compelled to refresh his memory from 
any document unless the document is either in the possession of the party who 
desires to put it to the witness, or is, at^ least, such as he cap insist on having pro- 
duced. 

Reg, vs. Uttamchand Kapurchand^ 11 Bom. H. C. R. 120, approved and ex- 
plained. 


^^^OTION^ to set aside a conviction and sentence passed by 
the Sessions Judge of the 24-Pergunnahs on the 10th June 
1881. 

The petitioners in this case were convicted by the Deputy 
Magistrate of Baraset on the 20th May 1881, under sections 114 
and 325 of the Indian Penal Code, and sentenced -to six months’ 
rigorous imprisonment. On appeal to the Sessions Judge of the 
a4-PergunnaJis, the conviction and sentence were upheld on the 
loth June 1881. 

They now moved the High Court to set aside that conviction 
and sentence under the provisions of section 297 of the Code of 
Criminal Procedure on the following grounds set forth in their 
petition, viz . ; — 

That the Magistrate was in error in refusing to allow 
the petitioners’ pleader to cross-examine the police-officer as 
to the previous statements made by the witness contained in his 

diaty. 

That, the diary being in Court, the Magistrate should 
have permitted the police-officer to refer to the same for the pur- 
pose of refreshing his memory, 
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iSSi jrrf.— That the Sessions Judge was wrong in his statement 

Inrt that the diary was not in Court when application was made On 

Churn behalf of the petitioners to cross-examine the police-officer. 
Chunari. — That the Magistrate was wrong \t[ compelling the 

judgment petitioners to enter upon their defence, and produce their evi- 
dence, before the witnesses for the prosecution had been cross- 
examined. 

I 

— That the manner in which the Sessions Judge had dealt 
. with the petitioners* appeal was illegal and irregular, and they 
have been prejudiced thereby. 

6th , — That the Sessions Judge has not comprehended the 
actual facts and circumstances of the case and trial before the 
Magistrate. ^ 

^ Mr. H, E, Mindies^ for the Petitioners. 

No one appeared for the Crown. 

The following judgments were delivered by the High 
Court (i) 

Prinsbp, y. Prinsep, J , — In my opinion there Is no ground for our in- 
terference in this case. The objection raised is, that the Deputy 
Magistrate refused to the police-officer to refresh his memory 
from a statement of the witness which he had recorded under 
section 1x9 of the Criminal Procedure Code. It does not appear 
that the police-officer, when examined as a witness, desired so to 
refresh the memory. I think that the accused was not entitled 
to insist upon the police-officer refreshing his jnempry by refer- 
ring to his notes, because, under section 126, he was not entitled 
himself, to see these notes or any papers prepared in the course 
of the police-investigation, and section ng declares that such 
notes shall not be treated as part of the record, or be used as evi- 
dence, The case of Reg, vs. Uttamchand Kapurchand in ii 
Bom. H. C. R. 120 is not in point. • 

As regards the other pbjection taken, I have not been 
shown that, in the procedure taken by the Deputy MagistratCi 
the accused ha^ ,been in any way materially prejudiced in bis 
defence. It seems to me rather that the Deputy Magistrate 
had very good grounds for examining the witnesses for the de- 
(I) PrXnsrp and WasoN, yy. 
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fence on the day in which they attended rather than .deferring 
their examination until some of the witnesses for the prosecu- /nr# 

tion, who were not in attendance, had appeared so that they churn 

might be cross-examined. Chunari. 

The application is therefore refused. Judgment, 

Wilson, J.—\ entirely agree with .Mr. Justice PriNSEP Wilson, y. 

with regard to the second point. With regard to the first 

point, I have a very few words to add regarding the question of 
refreshing the memory.* I 'entirely agree, if I may say so, with 
what was decided by the Bombay Court in the case cited 
before us. What was decided in that case was this — that, when 
a witness comes forward at a trial, and makes a statement con- 
tradicting his statements previously made to the police, the 
accused or his pleader is entitled to cross-examine him with 
respect to his former statement ; that, if he desires it, he may 
be contradicted; and that one of the ways in which he may 
be contradicted is by calling the police-officer before whom he 
made the statement, who may refresh his memory from his 
diary. That, seems to me to be the whole of the decision of 

the Bombay Court. But the question now before us is not 

whether the witness can be cross-examined as to his previous 
statement, nor whether the police-officer may be examined to 
contradict him, nor whether the officer may refer to his diary; 

but the question is, whether the prisoner has a -right to insist 
that the, diary,, if not in Court, shall be sent for, or, if 
it be in Court, shall be referred to for the purpose of re- 
freshing the police-officer's memory. 1 think the prisoner 
has no such right. I know of no authority for sayihg that 
a witness can be compelled to refresh his memory from 
any document unless the document is either in the posses- 
sion of the party who desires to put it to the witness, 
or is at least such as he can insist on having produced. This 
is a document which the law expressly declares that the de- 
fence has no right to see. Section 126 says: *^Any Criminal 
Court may send for the police-diaries of a carse under enquiry 
or trial in sueh Court, and may use such diaries to aid it 

in such enquiry or trial.” That is the right of the Court. 

“Neither the prisoner nor bis agents shall be entitled to call 
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for them, nor shall he or they be entitled to them merely be- 
cause they are referred to by the Court. But, if they are used 
Chukn by the police-officer w’ho made them to refresh his memory, or 
C huna bi. ^1^^ Court uses them for the purpose of contradicting such 
judgment police-officer,'' in either of these two cases, the prisoner is 
Wilson, y. entitled to see them ; <but, until this is done, he has no such right. 

Therefore it seems to me that the decision of the Deputy 
Magistrate is correct. 

I guard against saying anything' as' to the mode in which 
a Court shall exercise its discretion in permitting the document 
to be used as indicated in the section. The question as to 
whether in this case that discretion has been wisely used or 
not is not before us. 


[criminal jurisdiction.] 

|QQl 

S0pt. 24tk, Jn the Matter of ABDUL GUFFOOR . . Petitioner. 

No. 346A of ^ooks^ the subject of charge of theft^^Staiement of accused, Refusal 

1881. of Court to take. 

So far as it may be necessary for the purposes of the trial, when books are the 
subject of a charge of theft, the accused is entitled to inspection of the books. 

It is not competent to the Court in a criminal trial to refuse to allow the accused 
to make a statement. 

A 

-APPLICATION, under section 147 of the Presidency Magis- 
trates Act (IV. of 1875), set aside a conviction and sentence 
passed by the Senior Presidency Magistrate. 

Alletiy for the Petitioner. 

M, P, Gasper y contra. 

The judgment of the High Court (i) was as follows: — 

In this case we are of *bpinion that the conviction must be 
quashed. A number of irregularities have been shown to have 
occurred in th6 'course of the trial, of greater or less import- 
ance. The first of those which we think it necessary to notice 
is with regard to the two books which form the subject-matter 
<i) Prinse? and Wilson, yy. 
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of the charge. It appears from the record of the proceedings 
that, when those books were produced and identified by one of 
the witnesses, the Counsel for the defence desired to examine 
them, but he was ipot allowed to do so, the Magistrates making, 
an order that neither side should see the books — apparently a 
very impartial order, but practically a ver}4 one-sided one. It 
seems to us, without going into the question as to the extent of 
the inspection that the prisoner or his Counsel might be en- 
titled to, that at least,' so* far as was necessary for the purposes 
of the trial, he was entitled to inspect the books. Speaking 
for myself, I wish to guard against saying that, if any one was 
found making undue use of these books, taking copies of them 
for instance, the Court would n?)t be justified in preventing 
this, but it does seem to us that, for the purj:)oses of the trial, 
the prisoner or those representing him were entitled to inspect 
the books. It is impossible to say that the examination would 
not have thrown great light on the subject of the guilt or other, 
wise of the accused. The prisoner was charged with the theft 
of two books# from Mr. Bretton^s room, and it is said for the 


1881 

In re 
Abdul 
Guffoor. 

judgment. 


defence that the accused did not remove the books, and that 
he had seen them for the first time near the gate. It is impos- 
sible to say that the examination of these books might not have 
thrown light on the subject of which of the two storie's was the 
true one, or that the refusal of the Magistrates to permit an in- 
spection, did not.prejudice the accused. 

The second 'irregularity that appears to have occurred is, 
that the Counsel for the accused formally asked that he should 
be examined, which practically means, that the jirisoael: should 
be allowed to make a statement in the first in.stance, and that 
was refused at the time, and he was not examined at any later 
period. That we think jvas a grave error on the part of the 
Bench. 

The third error, which Mr. (jasper, appearing in support of 
the conviction, admitted to b.^ an error, was allowing the Diary 
of the Police Inspector to be admitted as 'evidence. It may 
well be that that last error did not affect the result, but that 
it is a defect in the proceedings there can be no doubt. These 
three are all of them serious irregularities in the conduct of the 

[CRIMINAL.] C. L, R. 93 — c. 
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«88i case. It might be, however, that all these irregularities might 
not, in our judgment, have been sufficient reason for quashing 
Guffoo^r conviction ; but there is another defect in the trial which 
— — appears to us absolutely fatal. Putting aside the error in the 

charge, the substance of the charge was that the 
prisoner stole two .books out of the possession of Mr. Bretton. 
It was necessary' therefore to show that, the accused person took 
them dishonestly, and that he took them without the consent 
of the person out of whose possession he took them. The story 
for the prosecution was, that he went up to Mr, Bretton's room 
along with the sirdar bearer, and that he brought away these 
books, telling the bearer that he had Mr. Bretton's authority 

for doing so, Now that would or would not be stealing, ac- 
cording as it was shown that the accused had or had not the 

permission of Mr. Bretton to remove the books, but strange 

there is no evidence that Mr. Bretton had not sent him, and, in 
the absence of such evidence, the offence charged is not proved. 

It was suggested by Mr. Gasper that the line of cross-exami- 
nation taken on behalf of the prisoner by his Counsel in cro ss 
examining the witnesses for the prosecution relieved the pro- 
secution from proving that element of the crime, because the 

cross-examination had been addressed to show that the prisoner 
had never removed the books out of the possession of Mr. 
Bretton, but it appears to u^ that the cross-examination on be- 
half of the defendant can never relieve the orosecution from 
proving any essential element in the charge. 

At the close of the case for the prosecution, the Counsel for 
the prisoner applied to the Magistrates to dismiss the case on 
this very ground, viz,^ that the prosecution had not given 
evidence in support of their case that Mr. Bretton had not 
authorized the removal of the books, and we think that the case 
should have been dismissed on this ground. 

For these reasons we qdash the conviction and sentence 
The accused will be discharged, and the fine, if paid, will be 
refunded. We desire to express no opinion as to whether an 
appeal lies* under the circumstances of the pre^'ent case. We 
deal with the case under section 147 of the High-' :Court 
Criminal Procedure Act, 
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In THE .Matter of GOPAL CHUNDER 
MUNDLE 



Petitioner. 


Criminal Procedure Code (Act X. of i S’] 2), sections 2]S and 2]g. 

• 

The fact, that the pleader of the accused is present in Court when an order is 
made admitting an appeal, does not relieve the Court from the necessity of giving 
notice to the appellant of the day fixed for the hearing of the appeal. 

Motion to set aside an order passed by the Joint Magis- 
trate of the 24-Perguniiahs, on tiie 28th March .iSSi, enhancing 
a sentence passed by the Deputy Magistrate on the loth 
February. 

Baboo Umbica Churn Bose^ for the Petitioner. 

No one for the Crown. 

<NI 

The following judgments were delivered by the High 
Court (i) : — 

Mitter, J , — The petitioner before us was convicted on 
the loth February last of the abetment of theft, and sentenced 
to pay a fine of Rs. 25, and, in default of payment, to suffer 
rigorous imprisortment for 15 days. The petitioner was the 
gomashta of the zemindar, of whom the complainant in the 
case was a ryot. The facts found by the Deputy Magistrate 
who convicted the petitioner are these: The petitioner, on the 
day of the occurrence which forms the subject-matter of the 
charge, sent a peon named Bholanath Sirdar to the complainant 
to fetch him to the zemjndary cutchery. Bholanath found the 
complainant and his brother in their field cutting their dhan 
and storing it in a donga. The complainant, when asked to 
accompany the peon to the cutchery, said that he would see the 
gomashta i}^ the evening. Whereupon the petitioner again 
sent the same peon with a durwan, ordering them to bring to 

(1) Mitter and Maclean, ^7. 
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the cutchery the dhaii with the donga if they refused to come 
over there at once. On their appearance again in the field, the 
complainant and his brother fled, and the peon and the durwan, 
in accordance with the petitioner's order, took away the dhan 
and the donga. The value of the property mentioned above is 
found to be Rs. 1^4. Upon these facts being found, the 
peon, Bholanath, was convicted of theft, and the petitioner of 
the abetment of theft. 

Against tliis conviction both^ the petitioner and Bhola- 
nath preferred an appeal to the District Magistrate. The 
petition of appeal was presented by their pleader to the Magis- 
trate in open Court on the 5th of March last. The Magistrate, 
"without hearing any arguments" (as stated in the affidavit of 
the petitioner) passed the following order: — 

"Call for record, 28th March fixed." 

On the 24th March, the appeal was referred to the Joint 
Magistrate, who, on the 28th March, enhanced the sentence, 
directing that, in addition to the fine imposed by the Deputy 
Collector, Gopal Chunder, the petitioner before us, be rigorously 
imprisoned for two months, and Bholanath for one month. 

The objection taken before us is, that the order of the Joint 
Magistrate enhancing the sentence is contrary to law, inasmuch 
as he CQuld not enhance the sentence without admitting the 
appeal, and in support of this contention a decision of this 
Court — Reg, vs. Kaia Chand I aly 24 W. R. (Cr. Rul.) 2;) — has 
been cited. 

It seems to me that, if the order of the 5th March was 
passed under the first part of section 278 of the Criminal Pro- 
cedure Code fixing a day for hearing, the final order enhancing 
the sentence is undoubtedly contrary to law. If, on the other 
hand, it was passed under section 27Q, the objection must faib 
unless it can be established that the notice required to be given 
under this section was not given to the appellant, 

The District Magistrate, in his explanation, says that the 
order in question was passed by him under section 279, and it 
is therefore clear that he thought that the appeal was admitted 
by that order, But still we have to consider what is.ats legal 
effect, 
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Section 278 says that, when an appeal is presented, tiie 
Appellate Court shall fix a reasonable time within Which the 
appellaftt or his Counsel or authorized agent may appear, and it 
may reject the appeal, if, on a perusal of the petition of appeal 
and the copy of the judgment or order appealed against, and 
after hearing the appellant or his Counsel or authorized agent, 
if he a()pears, it considers that there is nt> sufficient ground for 
questioning the correitness of the decision, or for interfering 
with the sentence or order appealed against It further provides 
that the Appellate Court, before rejecting the appeal, may call 
for the record. Section 279 says that, if the Appellate Court 
decide to hear the appeal, it shall cause notice to be given to 
the appellant. 

It is clear from these two sections that the Appellate Court, 
under section 278, has to decide, upon the materials, then before 
it, whether it should reject the appeal at once, or proceed to 
hear it after giving notice to the appellant. In this case, on 
the 5th of March, the District Magistrate .did not decide, after 
considering the materials before it, whether the appeal should 
be rejected^t once, or should be admitted for future hearing. 

According to the affidavit, which the Magistrate docs not 
state to be incorrect upon this pirticular point, there was no 
hearing at all, nor any consideration of the materials then 
before him. It seems to me, therefore, that the legal effect of 
the order of the 5th March was that by it the Magistrate fixed 
a particiflar da^ for the preliminary hearing of the appeal as 
comtemplated by section 278, and the order passed by the Joint 
Magistrate on the 28th should have been therefore passed under 
this section. 

Furthermore, if the order of the 5th March be considered 
to have been passed under section 279, still, in my opinion, the 
enhancement of the seiitence is contrary to law, because no 
notice of the day of hearing was given to the appellant The 
Magistrate thinks that, as the (Jay of hearing was fixed in the 
presence of the appellant’s pleader, no separate notice under 
section 279 was necessary. I am unable to agree in this opinion. 
In criminal cases, the procedure laid dosvn in the law must be 
strictly followed. The section in question says that the notice 
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is to be given to the appellant. A substituted notice to the 
appellant's pleader or mukhtar is not, in my opinion, sufficient. 
If the Legislature intended that notice to the appellant’s plead- 
er or mukhtar would be sufficient, it would have distinctly 
said so, as it has done in sections 278 and 280. 

For these reasons I am of opinion that the order of the 28th 
March last is contraryto law, and must be set aside. 

With reference to the question whether the sentence of 
fine passed by the Deputy Magistrate was adequate or not, I 
think that, having regard to the facts of the case, it was suffi- 
cient to meet the ends of justice fully, and the additional 
sentence passed by the Joint Magistrate is unnecessarily too 
severe The object of the petitioner and the peons whom he 
deputed was not to steal the dhan and the donga, but to put an 
unlawful pressure Aipon the complainant, to secure his attend- 
ance at the zemindary cutchery. For this offence a sentence 
of fine is fully adequate. 

Maclean, y.— I think that there was a substantial com. 
pliance with the law in the order passed in the presence of the 
appellant’s pleader that the case was to be heard on 28th March, 
and I accept the Magistrate’s statement that he passed that 
order under section 279 of the Procedure Code. 

But, with regard to the propriety of enhancing the ‘Sentence 
from one of fine to imprisonment and fine, I am of opinion, 
under the circumstances disclosed in the evidence, that the 
sentence of Rs. 25 fine, for what was only technically theft, was 
sufficiently severe. 

As for the appellant’s subsequent conduct in not surrender- 
ing to uncTergo the enhanced sentence, I do not allow that to 
weigh in considering the merits of the original case. No 
inquiry has been made into the circumstances under which he 
was not arrested. * 

I concur in setting aside the sentence of imprisonment in 
addition to the fine. 
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[criminal appellate JURISDICTIjON.] 


DHUNNO KAZI AND ANOTHER Appellants; 

• • and 

EMPRESS Respondent. 


Charge to is direction — Inference from non^calling of witnesses by 

prosecution, 

• 

It is the duty of the prosecution in a criminal case to produce all the evidence 
directly bearing on the charge. The oply thing that can relieve the prosecution from 
calling witnesses, who, from their connection with the transactions in question, must 
be able to give irnpjrtant information, is the reasonable belief that, if c died, they 
would not speak the truth. If they are not called without sufficient reason being 
shown (and the mere fact of their being summoned for the defence is not necessarily 
a sufficient reason), the Court may properly draw an inference adverse to the 
prosecution. * 

But no inference can properly, under corresponding circumstances, be drawn 
adverse to the accused, 

A PPEAL from a conviction and sentence passed by the Sessions 
Judge of Hooghl^. 

Baboo iJmhiiia Churn Bose^ for the Appellants. 

The facts sufficiently appear from the judgment of the High 
Court (1), which was as follows : — 

We think there must be a new trial in this case. 

The first accused person is charged with knowingly and 
dishonestly using as geliuine a forged document. The second 
is charged with abetting that ^offence. The using charged 
was a using of the document as evidence in a civil suit. In 
that suit, which was in respect of certain .land, the plaintiff 
derived his titje from the sister of the two accused* by right of 
inheritance from their father. The document put in on behalf 
of the accused, and which forms the subject of the present 
(i) Prinsrp and Wilson, JJ, 
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charge, purported to be a conveyance of the property by the 
father in his lifetime to the accused. 

The learned Judge, appears to us, looking at his summing- 
up as a whole, to have left the right issues to the Jury, which 
w'ere, briefly stated, whether the document was forged, whether 
it w^as used with knowledge of that fact, and whether Hiis was 
done fraudulently or dishonestly. 

But, in dealing with the evidence bearing upon these issues 
the learned Judge seems to us to have directed the Jury erro- 
neously upon several material points. 

The learned Judge says : ‘^Then I must bring to your notice 
the proved circumstances that the accused's pleader in the 
civil suit adopted the extraordinary precaution of requiring 
bis client to eiid9rse on the document itself a statement that 
he and his brother tendered it for production in evidence in the 
suit before he, the pleader, would undertake to put it in.^’ 
Whether this conduct on the part of the pleader be usual or 
unusual, it is no evidence against the accused for the prose- 
cution. , 

A more serious error is to be observed in the manner in 
which the learned Judge has dealt with the fact of the non- 
production of the survivors among those whose names appear 
as attesting witnesses to the document in question. The 
learned Judge points out lirst: “Of the ten, only three survive, 
of whom two have been cited to this Court by . the defence, but 
have not been called by them, and the third has kept out of the 
way in rather a marked manner,’^ He then, after stating 
quite correctly that the burden of proof is on the prosecution, 
proceeded: “But the prosecution may please itself without 
dictation from any one as to the exact amount of proof that they 
will put forward. If they do not put forward enough to satisfy 
a Jury, they have of course only themselves to blame, but they 
are not required to bring exhaustive proof of their case.” 

He then points out correctly, as it appears to us, that the 
w^eight to be attached to the non-production of material evi- 
dence by the prosecution must depend upon the circumstances 
of the case. And he proceeds: “Now this present is-^a very 
peculiar case. It is practically a sister prosecuting two 
brothers, and for the serious offence of forgery, You will at 
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once understand how difficult it is for the prosecution to depend 1881 

upon the evidence of the purporting attesting witnesses who are Dhunno 

still available. One of these has kept out of the way of both 

sides; the other ^two have been served for the defence, and one BnfRiis. 

of these is in the employ of the accused, but these have not after judgmfit. 

all been called before you by the defence.** And he adds: “You 
• • 
are entitled to presume from this mere fact that these witnesses, 

being cited for the defence as they were, would not, if called, 
have supported it.** Later pn he says : “ The two attesting wit- 

nesses snatched from the prosecution, after it had been declared 
on the appeal in the previous trial by the accused that the pro- 
secution ought to call them, might and should have been called,** 

I. by the defence. • 

The views expressed in the passages form the foundation for 
a considerable part of the learned Judge's summing-up. And 
they seem to us to convey erroneous notions of the position of 
prosecution and accused in a criminal case. 

The only legitimate object of a prosecution is to secure, not a 
conviction, Jbut that justice be done. The prosecutor is not 
therefore free to choose how much evidence he will bring be- 
fore the Court. He is bound to produce all the evidence in his 
power directly bearing upon the charge. It is primd facie his 
duty accordingly to call those witnesses who, from fheir con- 
nection with the transactions in question, must be able to give 
important information. The only thing that can relieve the 
prosecution *fronr calling such witnesses is the reasonable belief 
that, if called, they would not speak the truth. If such wit- 
nesses are not called without sufficient reason being shown 
(and the mere fact of their being summoned for the defence 
seems to us by no means necessarily a sufficient reason), the 
Court may properly draw an inference adverse to the prosecu- 
tion. 

There is no corresponding obligation upon the accused. 

He is merely on the defensive, and owes no duty to any one 
but himself. He is at liberty, as to the whole* or any part of 
the case against him, to rely on the weakness of the case for 
the prosecution or to call witnesses, or to meet the charge in 
any other way he chooses. And no inference unfavourable to 

[CKiMiNAL.] C. L. R. 93.— d. 
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him can properly be drawn, because he takes one course rather 
than another. In the present case these considerations apply with 
peculiar force If the witnesses referred to by the learned Judge 
are thought by the prosecution to be trustworthy men, the pro- 
secution was bound to call them. If they are thought not to be 
so, it seems to us specially unreasonable to reproach the accused 
with not calling them. 

On these grounds we think that the Jury have been misled 
in a manner that muft have prejudiced tlie* accused, and the case 
must be tried again. 

As the case has already been twice tried, it seems to us to be 
better, and it wdll, we think, be more satisfactory to the learned 
Judge whose summing-up we have had to consider, that it should 
not be a third time tried at Hooghly. We, therefore, direct the 
new trial to take place at Burdvvan. 

The Magistrate of Hooghly will make arrangements for the 
attendance of the witnesses before the Sessions Court at 
Burdwan after learning from the Session. n Judge the date fixed 
for the trial. 
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EMPRESS Appellant; 

AND 

KOLA LALANG and another .... Respondents, 

Excise Act, VIL [B, C.) of j 8';S, sectiofis ^5 and 6i~-Retail saU'^Penal Statute, 
Construction of^Board of Revenue, JJrdefs of, as io excise. 


1881 

Dec. 14th. 

No. 208 ^ 
1881. 


Section 6i of Act VII. (B. C.) of 1878 must be construed strictly. Accord- 
ingly the words •' the quantities specified in section 15 '' in* that section must be 
taken to contemplate the quantities actually mentioned in section 15, and not such 
quantities, whether greater or smaller, as the Board of Revenue might, under any 
authority in it, specially fix upon. 

Quare.^WhQihtT the Board of Revenue has power specially to direct that 
any exciseabletarticle may be sold in greater or less quantity by wholesale or retail 
than is specified in section 15 of Act Vll. (B. C.) of 1878. 


Reference submitted for the opinion of the High Court by 
the Deputy Commissioner of Kamrup, Assam. 

The reference was made under the following circumstances : 
Kola Lalai^ and Gelaug Laiang were charged under section 
61 or Act Vll. (B. C.) of 1878, before the Extra Assistant Com- 
missioner, with being in possession of a larger quantity of 
spirits than they were entitled to have under their ’licenses. 
Section 61 provides as follows : Any person other than a 
licensed manufacturer or vendor, or a person duly authorized to 
supply licensed vendors, having in his possession any greater 
quantity of any exciseable article or any preparation or admixture 
of the same than the quantity specified in section 15, without 
a pass from the Collector or other officer duly empowered on 
that behalf, shall be liable to a fine not exceeding^ five hundred 
rupees.'^ 

It was alleged that the accused were in possession of 
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a quantity greater than they were entitled to hold under 
their retail license. Section 15 provides that, unless the 
Board shall otherwise specially direct, the sale of any excise- 
able article in a greater quantity than is specified shall be a 
sale by wholesale, and the sale of any other quantity shall 
be deemed a retail sale, and the quantity of spirituous or 
fermented liquors . specified is two imperial gallons or 12 quart 
bottles. 

The Chief Commissioner had, hqweyer, passed an order that 
the maximum quantity of spirit that could be sold by retail 
was 6 quarts. 

The Extra Assistant Commissioner was opinion that the 
“quantity specified in section referred to in section 61 

of Act VII. (B. C.) of 1878 must be taken to be 12 quarts, and he 
accordingly dismis'sed the charge, ‘ 

The Deputy Commissioner was of opinion that section 61 
must be taken to contemplate, not merely the quantities actually 
mentioned in section 15, but such quantities, whether larger or 
smaller, as the Board of Revenue might specially fix upon, and 
he accordingly referred the matter to the High Court under sec- 
tion 296 of the Code of Civil Procedure. 

The following opinions on the reference were given by the 
High Court (i) 

Field, y, — The question in this case is concerned with 

the construction of sections 15 and 61 of the Bengal Excise 
Act, VII. of 1878. Two persons were charged^ und^r section 61 
of this Act with being in possession of a certain exciseable 
article, to wit, six quart bottles of native spirits, being a quantity 
in excess of the quantity specified in section 15. Now, section 
15 is as follows: “Unless the Board shall otherwise spe- 
cially direct, the sale of any exciseable article in a larger 
quantity than is specified below shall bt deemed to be a sale 
by wholesale, and the sal^ of any other quantity shall be 

deemed a retail sale: spirituous or fermented liquors, two 
imperial gallons or twelve quart bottles.'^ The Chief Com- 
missioner ojf Assam, exercising the powers of the Board of 

Revenue, made an order under the provisions of section 15 

(I) PoMTim and Fiild, yy. 
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declaring that six quart bottles shall be the maximum amount ; i88i 
and the question is, whether any lesser quantity so declared to Empress 
be the maximum quantity by the Board of Revenue under the 
powers conferred by section 15 of the Act’ can be taken to be Lalano. 

the quantity specified for each article in section 15'’ within judgment 
the meaning of section 61. Now, it is a rule that a fiscal 
Statute must be construed strictly. The meaning of this rule 
is, that nothing is to be regarded as within the meaning of the 
Statute which is not withjn the letter, which is not clearly and 
intelligibly described in the very words of the Statute itself. It 
was said in the case of Lord Huntingtower vs. Gardiner^ i Barn, 
and Cress. 299, that effect must not be given to a penal Statute 
unless the offence charged comest within the very words of it, 
and, in the case of Rex vs. Bond, r Barn, and Aid. 392, Abbott, 
y., said that it would be extreinely wrong that a man should, 
by a long train of conclusions, be reasoned into a penalty, 
when the express words of the Act of Parliament do not author- 
ize it. Again, WlLLES, y,, said, in the case of Britt vs. Robinson^ 

L. R., 5 C. P. 513, that criminal enactments are not to 
be extended &y construction, and that, “when an offence against 
the law is alleged, and when the Court has to consider whether 
that alleged offence falls within the language of a criminal 
Statute, the Court must be satisfied, not only that the spirit of 
the legislative enactment has been violated, but also that the 
language used by the Legislature includes the offence in ques- 
tion, and ipakes, it criminal. “ Applying this rule of con- 
struction to the present case, we think it impossible to say that 
any lesser quantity of country spirits which may have been 
declared to be the maximum quantity by any rule or order 
made under the provisions of section 15 of the Act can be 
deemed to be “the quantity specified in section 15 within the 
meaning of section 61. ’A thing specified is a thing defini- 
tively mentioned or designated, a^nd that can scarcely be said 
to be specified which depends on a rule or order to be made at 
some future time, and which may never come^ to the notice of 
the class of outside persons with which section 61 of the Act 
is concerned. For section 15 is applicable to licensed vendors 
who would naturally know of any alteration made by the Chief 
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Commissioner as to quantity under that section; but section 61 
applies to the general public who would have no special know- 
ledge of any such alteration. (It may be possible that the 

intention of those who promoted the Act was different ; but, if 
this were so, we can only say that adequate language has not 

beeii used to effectuate that intention.) 

We think that the order of the Assistant Commissioner was 
correct, and we decline to interfere. 

PONTIFEX, 7 , — 1 am of opinion .that the order of the 
Assistant Commissioner is corr. ct, and that we cannot interfere 
with it. 

The charge was under section 61 of the Benral Excise Act. 
The Assistant Commissioner ,held that the persons charged 

were not subject to a line unless they were in possession of a 

larger quantity of native spirits *than that actually specified in 
section 15 of the Act. 

Section 15 enacts as follows: ‘ Unless the Board shall 
“otherwise specially direct, the sale of any excise able article 
“in a larger quantity than is specified below shall be deemed 
“ to be a sale by wholesale : spirituous or fermented liquors 
“two imperial gallons or twelve quart bottles.^’ 

This section applies only to the sale of liquor by licensed 
manufacturer-'^ and vendors. 

The language by which legislative authority is de; uted to 
the Board to vary ihe quantity is peculiar ; and, as at present 
advised, it seems to me questionable whether tl^e legislative 
authority so deputed empowers the Board (or in this case the 
Chief Commissioner) to lessen the quantity which is to con- 
stitute a wholesale sale even with respect to the licensed manu- 
facturers and vendors mentioned in the section. 

And, apart from the peculiar language by which the legis- 
lative authority is deputed, it would seem on general grounds 
questionable. For though tjie Legislature might reasonably 
depute its authority for ihe purpose of relaxing the penal obli- 
gations of its o^vvn Act, it is scarcely reasonable to suppose that 
it would, e%en if it could, depute its authority to, render its Act 
more stringent to impose severe restraints, without debate, and 
after having itself carefully considered and specified what 
quantity should be deemed to constitute a wholesale sale. 
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But, however this may be, I can find no authority deputed to 
vary the quantity so as to affect the general public under sec- 
tions 17 ‘and 61, and to render them liable to a penalty for pos- 
sessing a smaller quantity than that actually specified by the 
Legislature in section 15. 

. According to the well-known rule, a Statute imposing penal- 
ties must be construed gtrictly, and the Assistant Commissioner 
was therefore, in my opinion, right in refusing to impose a fine 
in the present case. . • 
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[criminal appellate jurisdiction.] 

FEDA HOSSEIN Appfliant; 

AND 

EMPRESS Respondent. 

Penal Code Met XLV. of i860), section ^d^^Forgery^Inieniton to injure. 

To constitute the offence of forgery as defined by section 463 of the Indian 
Penal Code, it is not sufficient to prove that, in making the document in respect of 
which the offence is charged, the accused knew that the document might injure, 
but it must be proved that it was his intention that it should injure, another. 

Appeal from a conviction and sentence passed by the Ses- 
sions Judge of Bhaugulpore. 

The facts sufficiently appear from the judgment of the High 
Court (i), which was delivered by 

TottenhakI/ y.— The Sessions Judge, differing from the 
Assessors, has convicted the appellant of the forgery of the letter 


(i) McDoNBLLand Tottbnham, JJ, 
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marked A, which was sen\ to the Inspector-Gereral of Jdls, and 
purported to come from one Zahim Singh, a jail-warder, as an 
application for transfer. The cover had been stamped with a 
service postage stamp, which fact led the Inspector-General 
to direct the Superintendent of the Mongliyr Jail to inquire 
how. the writer of the letter came to use suph a stamp. Zahim 
repudiated all knowledge^ of the letter; and, evfen if it was really 
his, the inquiry about the use of the service stamp might well 
induce him to deny all connection with it. This circumstance 
was certainly deserving of some weight in considering the 
value of his denial, but the Sessions judge does not allude to 
it in his judgment. The writing of the letter was traced to the 
prisoner, who was a copyist in rtie Collector's office; and he 
admitted having written it, but alleged that he had so done at 
the request of Zahim Singh himself He was unable to prove 
this, and there was evidence, which satisfied the Judge and also 
the Assessors, that it was extremely improbable that Zahim 
Singh authorized any such letter to be written. Be this as it 
may, 1 am of opinion that the Assessors were right in holding 
that the offence of forgery was not proved against the prisoner, 
because the essence of that offence, viz.j the intention to cause 
damage or injury, or to commit fraud, was not proved. It seems 
to me that there is nothing in the evidence which legally war- 
rants the finding that the prisoner had any such intention in 
writing the letter. It is incumbent upon the prosecution to 
prove all thQ elements of the offence charged; and, in the 
absence of proof of any one essential element, a conviction can- 
not be maintained. It is not enough to prove that the prison- 
er’s allegation, that Zahim himself authorized the writing of the 
letter, was false. It seems to me that this allegation, though 
not true in fact, may have been believed to be true by the 
prisoner when he first made it ; and, having made it, he may 
have been afraid to change his story afterwards. My reason for 
this view is this: that Zahim Singh deposes that he had no 
knowledge whatever of the prisoner previously.. Therefore it 
may be presume^} in the prisoner's favour that he too* did not 
know Zahim ; at any rate, there is no sort of proof attempted 
that the prisoner had any ill-will against him, or any motive 
[Criminal.] C. L, R. 93 — e. 
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whatever for wishingf to injure him. The only reasonable 
Fkda theory seems to me to be, lliai some other person, possessed of 
Hossein desirCi made use of the prisoner, and such person, not 

Emfkbss. necessarily wishing to confide his criminal intention to the pri- 
Judgmeni, soner, would not improbably represent that he was himself 
Totten- Zahiin Sin^h, or some friend acting for him. Thus, the pri- 
HAH, 7. soner might bond fide have believed that, in writing the letter, 
he was complying with a request of Zahim Singh, who was not 
personally known to him. 

I'he Sessions Judge has convicted the prisoner, because he 
holds that, whether he wrote it of his own accord, or at the sug- 
gestion of another, he equally well knew that it might prove 
damaging or injurious to Zanim. But this assumes what the 
evidence for the prosecution in fact disproves, viz , that the 
prisoner was acquainted witii Zahim, and was aware cf the cir- 
cumstances which rendered it improbable that he would wish 
such a letter to be written ; or else it assumes that some enemy 
of Zahim had informed the prisoner of his wish to injure that 
person. 

And it would not be enough to prove that the prisoner 
knew that the letter might be injurious or damaging to Zahim. 
To constitute the offence of forgery as defined in section 463, 
it must be proved that such was his intention. I think, there- 
fore, that the conviction is bad in law, and that it must be set 
aside. 

The prisoner will be released. 
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THEWA -RAM AND ANOTHER . . Al PELLANTS ; 

• AND 

EMPRESS Respondent. 


Penal Code (Act XLV. of 1S60), sections ig^ and 40^-^Crimmal misapproprim 
ation^Fabricah ng false evidence . 

A person, having made a hole in the will of Ins own house, broke open a box, 
and removed the contents, to which he believed himseil entitlcfi, bnl as to wliich 
there was a dispute, making the remov' d appe ir to li.ive bc-.ii ttic act of thieves 
from the outside, and entrusting the proporty to another porsoft. He was charged 
with criminal misappropriation under section 403. and with fabiic.iting false evi- 
dence for purpose of its being used in a stage of a judicial proco.v-dmg under sec- 
tion 193 of the Penal Code. It did not appear th it any charge had been laid 
by the accused against any one in respect of the removal of liie contents of the box. 

Held that the circumstances did not warrant the charges under either section 
of the Penal Co 5 e, 

A 

^^PPEAL from a conviction and sentence of the Sessions 
Judge of Shahabad, 

The facts of the case sufficiently appear from the following 
judgment of the High Court (i), which was delivered by 

Morris, y, — fn this case the principal accused, Mewa Ram 
has been convicted by the Sessions Judge of Shahabad of utfences 
under sections 403 and 193 of the Indian Penal Co 3 e, and 
sentenced to four years^ rigorous imprisonment, fhe second 
accused, Ram Lochun, has been convicted under section 41 1, 
and sentenced to three years' rigorous unprisonment. 

Even admitting that the facts, as found and represented by 
the Sessions Judge, are correct, we are unable to understand how 
the accused, Mewa Ram, has committed any offence of criminal 
misappropriation of property. What he appears to have done is 
to have removed, under the false assumption (of appearances 
(I) Morris and O’KiniaLy, JJ . 
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i88a to correspond oi a burglary by strangers), certain articles winch 
Thewa Ram in a box in his own house, and which articles had belonged 
Empress uncle, one Sheoborut, deceased, of whom he is the next 

— heir. From the evidence of the chief witness, Thakur Ram, it is 

clear that, between him, as the husband of the granddaughter 

Morris, y. Sheoborut, and Mewn Ram, there is a dispute regarding 
the property of ,Lhe deceased. He states that, shortly after 
the death of Sheoborut, the Deputy Magistrate came and placed 
certain jewels of the deceased in a box, giving the key of 
the box to him, Thakur Ram, and the key of the room in which 
the box was |)laced to Mewa Ram. There is no evidence to 
show that the Deputy Magistrate had any authority to act 
in this manner, and it was only apparently on Thakur Ram 
applying to the District Judge to attach the property that Mewa 
Ram took the • steps already mentioned to remove the contents 
of the box, making the removal to appear as the act of thieves 
from outside. 

It seems to us to be clear that the Deputy Magistrate, if 
he acted in the manner stated by the witness Thakur Ram, 
exceeded his powers. As unclaimed property, he might have 
interfered with it, but it is evident that both Mewa Ram and 
Thakur Ram on the part of his wife laid claim to it, Thakur 
Ram admits that, three months prior to this occurrence, Mewa 
Ram had been dealing with other property of the deceased 
Sheoborut as his own, and that, in consequence of this, he, 
Thakur Ram, and his wife had been compelled to leave the 
family-house, and to make an application, presumably under Act 
XIX. of 1841, to the District Judge. If, therefore, the prisoner, 
Mewa Ram, for the purpose of defeating this application, or for 
any other reason, made an opening in the wall of his own house, 
broke open the box which contained the jewels, and carried 
them off, and entrusted them to the other accused, Ram Lochun, 
it cannot be said that he committed any offence, or that he did 
this otherwise than in good faith in the belief at the time that 
he was dealing; with his own property.**. His case is, in many 
respects, sjmilar to that given in the first portion of Illustration 
(^) appended to section 403, Indian Penal Code, This prisoner 
^ cannot, therefore, be convicted of the offence of dishonestly mis- 
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appropriating to his own use moveable property under section 

403. * ' Thvwa Ram 


Then, as to the offence charged as committed by him under 
section 193, the Sessions Judge fails ‘entirely to show upon 
what evidence this charge is supported. Mewa Ram did not, so 
far as appears from the record, lodge any information at the 
thannah, or charge any person or persons with the commission 
of a burglary in his hoifse. We fail to see in what manner he 
fabricated false evidence for the purpose of being used in a 
stage of a judicial proceeding. 
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We therefore set aside the conviction and sentence passed 
upon him under both counts, and direct that he be discharged, 


The conviction and sentewce passed upon the other accused, 
Ram Lochun, must also be set aside. W'hatever this accused 
did in connection with th^ property, he difl in concert with, or 
at the instance of, the principal accused, Mewa Ram, its osten- 
sible owner; an d therefore in no sense can he be said to have 
dishonestly received stolen property having reason to believe 
the same ^ to be stolen property. We therefore direct that he, 
too, be discharged. 
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EMPRESS ON THE Prosecution of the BANK OF BENGAL 

AND 

, DINONATH ROY. 


Presidency Magistrates Act {IV, of iS'jy), section iJo^DeposiiionSt Right to 
copies of^Specific Relief Act (/. of 7877), section ^5. 


All prosecutors whose charges are dismissed by a Presidency Magistrate are 
affected by the orders dismissing them, and are entitled, under section 170 of the 
Presidency Magistrates Act, to copies of the order and depositions ; and, where 
a charge of cheating brought by the Bank of Bengal was dismissed by a Magis- 
trate, the High Court, un^ler section 4^ of the Specific Relief Act, directed that 
copies of the orders and depositions which had been refused by the Magistrate 
should be made over to the attorney for the Bank. 


K-ULE under section 45 of the Specific Relief Act and section 
170 of the Presidency Magistrates Act calling upon the Chief 
Presidency Magistrate to show cause why be shoulc} not give 
to the Bank of Bengal copies of the depositions and of the orders 
made in a case in which one Dinonath Roy had been charged 
by the Bank with cheating. Dinonath Roy had been discharg- 
ed, and, on an application being made to the Chief Magistrate 
for copies of the orders made by him, and of the depositions taken 
in the case, he refused to allow such copies to be given. 

Paul (Advocate-General), in support of the Rule. 

Bonrierjee (Officiating Standing Counsel) showed cause. 

The following order was made by the High Court (i) 

The Chief Presidency Magistrate has been called upon to 
show cause why he should not give to the Bank of Bengal 
copies of the depositions of witnesses and the orders recorded in 
the matter of their complaint m^de against Dinonath Roy, who 
has been discharged by the Magistrate. 

This Rule is moved under the Specific Relief Act, and under 
section 170 of 'the Presidency Magistrates Act. 

(O^Tottinham and Brouqhton, yj . 



VOL. X.] CRIMINAL JURISDICTION. t^l 

Two questions arise in this matter — firsts whether, under 
section 170 of the Presidency Magistrates Act, the Bank of 
Bengat, as the prosecutors in the case, have a right to these 
copies ; second^ whether, supposing that ‘they have a right, and 
this right has not been acceded to by the Magistrate, the High 
Court can proceed under section 45 and the following sec- 
tions ol the Specific Relief Act to order the Magistrate to fulfil 
this duty ? 

Although the rule has been moved for under the Specific 
Relief Act, it appears to us to be beyond doubt that the pro- 
visions of section 15 of the High Court Charter Act enable the 
Court to make the order upon the Magistrate if it ought to 
have been made. But we think that section 45 of the Specific 
Relief Act is wide enough in its terms to apply to a case like 
this. Section 7 of the Specific Relief Act has been referred to 
as showing that specific relief cannot be granted for the mere 
purpose of enforcing a penal law." It cannot be said, however, 
that an application to the Magistrate to grant copies of depo- 
sitions and order is an application “for the mere purpose of 
enforcing •a penal law." Copies may be required for many 
purposes. 

Then the application must “ be made by some person 
whose property or franchise, or personal right, would be injured 
by the forbearing or doing (as the case may be) of the said 
specific act." If the prosecutor has a right to the copies, his 
personafl right* would be injured if they were refused. And it 
does not appear that the applicant has any other specific and 
adequate legal remedy. 

Then the question is, whether, under section 1*70 of the 
Presidency Magistrates Act, the applicant is entitled to copies 
of the depositions and order. Section 170 enacts that, “ If 
** any person affected ,by an order passed under this Act desires 
“ to have a copy of such order, or of any deposition or other 
“ part of the record, he shall, on applying for such copy, be 
“ furnished therewith : provided that he pay for the same 
‘‘unless the Magistrate, for some special reason,^ thinks fit to 
“ furnish it free of cost.” It is contended that this does not 
apply to a prosecutor, because the Crown is the prosecutor, and 
not the private individual. There is no doubt that, tecbnicallyi 
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the Crown is the prosecutor. But, supposing we were to say 
Emprbsb that, on that ground, the private individual cannot apply for 
Dinonath copies of depositions, the consequence may be very serious. It 
is said it would be very inconvenient if the Magistrate were 
Statement, to be called Upon to furnish those copies in every case, How- 
ever great the inconvenience may be, it would be a much more 
serious thing if he were justified in refusing an application 
for copies. As far as the inconvenience goes, it has not been 
shown that it would be very great in any case, as the section 
provides that copies are to be furnished on payment of costs 
for the same unless the Magistrate specially directs copies to 
be furnished without payment. But, supposing the prosecutor, 
having failed in his prosecution, .*s not allowed to get copies of 
the depositions, the consequences may be most serious to him. 
Take, for instance, • the case in whk:h a prosecutor charges the 
accused with defamation, or with bringing some charge against 
him which seriously affects his character, and suppose, for some 
reason which left the character of the prosecutor perfectly 
clear and untainted, the accused person were to be discharged, 
then, if the prosecutor were unable, under this section, to get 
copies of the depositions, it might be said that he had prose- 
cuted a iTivan for charging him with an infamous crime, and yet 
that the accused had been acquitted, and people would conclude 
that the prosecutor had been guilty of the crime imputed to 
him. We think this single instance would show that the con- 
sequences of refusing copies would be most serious No dis- 
tinction can be made between such a case as this and any other 
case: the section is perfectly general. A prosecutor who 
charges another with dishonesty as in this case, if he cannot 
sustain the charge, might suffer an unjust imputation unless, 
by producing a true record of the proceedings, he could show 
that his action was boni fid''. No distinction ought to be made 
between the prosecutor in one case and in another. All pro- 
secutors whose charges are dismissed by the Magistrate are, 
in our opinion, affected by the orders dismissing them, and are 
entitled, und^r section 170, to copies of the order and deposi- 
tions. The Rule will be made absolute. 

Wc direct that the copies be given to Mr. Macnair, Attorney 

q ( the prosecators. 
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EMPRESS • . . . Appellant; 

AND 

BHOIRUB CHUNDliR*DArTA Respondent. 


Criminal Procedure Code (Act X, of iSj2), sections ^21 and ^26-— Jury— 

Disobedience to order of Court -^Penal Code (Act XLV, of iS66)^ section 

188. ^ 

A jury havinjj been applied for and duly appointed under section 521 of Act 
X. of 1872, one of the jurors appointed Oy tli ‘ M i pitr ite fell ^ick, and the f ’reman 
of the jury, unknown to the Court, sub tituted af othtr man in bis place. The 
Mag-istratc accepted the* report of the rnajoiity of ti^e jury so constitutid, and made 
an order under s clion 526 'I'hi'. ord r having b;eu disobeyed, proceedings were 

taken under section 188 of the Pen il Code iginiTt the person to whom it was 
directed, and lie was convicted and sentenced to iinpiisoe.ment. 

Held that the report upon winch aciiou wis uken not being the report of a 
regularly constituted jury, the order and the conv)clion and sentence passed on 
disobedience thereto were illegal, 

ReFERP^NCE submitted by the Magistrate of Burdwan 
under section 2^6 of the Code of Criminal Procedure on the 
20th October 1881. 

The facts of the case are as follow : In January 1881, 
a petition was presented to the Magistrate, complaining that 
one Bhoirub Chunder Datta had obstructed a certain road 
by throwing bricks, earth, etc., thereon. An order was passed 
directing the police report. The police reported that 

the obstruction existed. Upon ^this report, an order was 

passed directing Bhoirub Chunder Datta to remove the 
obstruction within ten davs, or to show cause. Bhoirub 
Chunder Datta presented a petition on the ist March alleg- 
ing that the road was not a public one, and praying for a 
jury. The Magistrate, cn this, nominated thiee jurors, the 
[Criminal.] C. L. R*. 93— f. 


1881 

Oct 37th. 

No. 20X of 
1881. 
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1881 

Empress 

V. 

Bhoirub 

Chunder 

Datta, 

Statement, 


foreman being the Sub-Inspector of Police; and Bhoirub 
Chunder * nominated two. The papers* were sent to the jury. 
The Sub- Inspector, finding tlKit one of the jurors ik minated 
by the Magistrate was ill, substituted another, but did not report 
that he had done so. On the 25th April, the jury furnished their 
report. Three jurors, i. e., the two nominated by the Magis- 
trate and one appointed by the Sub-Inspector, held that Bhoi- 

rub Chunder had obstructed the road, but did not submit any 
direct finding as to whether the Magistrate’s order was a proper 
one. The utlier two jurors, in a sej^arate repirt, lound that 
Bhoirub Chunder’s earth had encroathrd 2^ hatlis on the south 

of the road, but came to no finding as to the road being a 

public one or the Magistrate’s order being proper. Upon re- 
ceipt of these reports, Bhoirub Chunder was directed to re- 
move the obstructions within ten days on pain of being prose- 
cuted under section 188 of the Penal Code. The Police reported 
in due course that Bhoirub Chunder had not carried out the order. 
He, of his own motion, aj)peared and stated that he had carried 
it out, A further inquiry on the point was ordered, and it was 
reported that the order w'as only partially carried out. A 
fresh notice was served on Bhoiiub, and he then presented a 
petition stating that the land did not belong to him. The Ma- 
gistrate’s order was, that the Police should state specifically 
whether the earth, etc., had been removed or not. The Police 
reported that it had not been done, but that the land (or most 
of it) was then in possession of a choukidar. Upon This, Mr. 
Phillips, Joint Magistrate, who was in temporary charge of the 
Head-Quarters Sub-l.)ivision during the absence of the Magis- 
trate, directed that Bhoirub Chunder Datta should be prose- 
cuted under section 188 of the Penal Code, and fixed the 20th 
September for hearing the case. On that date, he, being no 
longer in charge, and without any fresh order from the Magis- 
trate, commenced to try the case, and finally sentenced Bhoirub 
to one month's simple imprisonment. Bhoirub then referred 

the matter to the Magistrate under section 2^6, Criminal Procedure 

. • • 

Code, contending — 

is{ — that, sending the matter for the decision of a jury, 
the Magistrate should have determined, under section 532 of the 
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Criminal Procedure Code, jvhether the road was a public o«e or not 
{vide In re Chundemath Sen^ I. L. K., 5 Cal. 875) — more 
especially as that question was directly raised ; 

2nd — that tha finding of the jury was null and void, because 
one of the majority was not nominated by the Magistrate, and 
there wijs no direct finding by a majority .as to the propriety of 
the Magistrate's order ; , 

that the case was not made over to Mr. Phillips for 
trial, and that, therefore,* he*nad no jurisdiction ; 

that Mr. Phillips having instituted the proceedings 
under section 188 of the Penal Code, section 471 of tne Criminal 
Procedure Code applied, and that he could not try the case 
himself ; • 

5M — that, under the circumstances, the sentence was too 

• • 

severe. 

The Magistrate referred the matter to the High Court that 
the order might be set aside. 

rhe following judgment of the High Court (i) upon the 
Reference was delivered by 

PkinSEP, — The petitioner in this case has been con- 
victed under section 188 of the Penal Code, and sentenced to one 
month's simple imprisonment by the Joint Magistrate of Burd- 
wan tor disobeying an order passed under section 526 of the 
Code of Criminal Procedure, 

On being served with an order under section 521, petitioner 
applied for .a jiwy, which was duly appointed. One of the 
persons appointed by the Alagistrate fell sick, and his place was 
filled by the Sub-Inspector of Police, the foreman of tl>e jury. 
Separate reports were submitted by the nominees of the peti- 
tioner on the one hand, and by the majority which comprised 
the new juror appointed in the manner stated. The Magis- 
trate accepted the report* of the majority, and proceeded under 
section 526. • 

It appears that the petitioner neglected to carry out the 
Magistrate's orders to the full extent until after the prosecu- 
tion was instituted, and the result of the trial has befen that he 
has been sentenced to the maximum term of imprisonment 
allowed by law. 


1881 

Emppkss 

Bhoirub 

Chunder 

Datta. 

SiaUmtni, 


Prinsep, 7 
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The 'mere fact that the report on, which action was taken 
was not the report of a regularlyc^onstituted jury is, in itself, 
sufficient ground to invalidate the order and the conviction and 
sentence passed on disobedience thereof. Because the law 
(section 526, para, .^i), in certain specified cases, allows a Magis- 
trate to proceed irrespective of the report of a jury,, that is 
certainly no valid reason for maintaining the present order, which 
was passed expressly on the report of the majority of the 
irregularly-constituted jury. 

We regret to observe the harsh manner in which the Joint 
Magistrate has dealt with the petitioner Inexcusable delay 
in carrying out a lawful order, no doubt, renders a person liable 
to punishment for his neglect; but, when he has, during the 
course of the proceedings, endeavo,nred to correct his rcmissness, 
and very slight injury or inconvenience has resulted, it certain- 
ly is a grave error of judgment to sentence him to the extreme 
sentence of imprisonment allowed by law 

We also strongly deprecate the impioper terms in which the 
Joint Magistrate has expressed himself regarding the District 
Magistrate to whom he is subordinate. In some respects, the 
District Magistrate may not have been strictly correct in expres- 
sing the Inw, but, no doubt, on receiving the Joint Magistrate’s 
explanation, and on re-consideration of his previous remarks, the 
District Magistrate would have amended them Nothing could 
justify the terms in which the Joint Magistrate has written.* 
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1883 

Feb. 28th. 

No 38 of 
188a. 


Criminal Procedure Code {Act X. of section 48-^Transfer 
of case — General transfer. 

An onjerirkier# section 48 of the Cri ini jnl Procedure Code ou^ht not to be 
passed without notice to the parties. 

Whether a ^^eneral order passed by the District Magistrate directing 
that cases occurring in a particular locality should be transferred and heard by the 
Magistrate of another sub-division, is warranted by section /pS of the Criminal 
Procedure Code. 

Motion to set aside an order*passed by the District Magis- 
trate of Moorshedabad. 

• • 

The factsi are sufficiently set forth in the judgment of the 
High Court (r), which was as follows:— 


IN THE Maitkr of TEACOTTA SHEKDUR 
AND OTHERS ‘ . 


Appellants ; 


AMEER MAJEE and others Respondents. 


(I) Mittm and Macleam, 
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i88a The petitioners state that a criminal case, in which the 

In re petitioners were complainants, and Ameer Majee and others 
Shekd^ur wers defendants, was pending in the Deputy Magistrate's Court 

ff- of Jungipore. This case was transferred to the Sub-Divisional 
Ameer 

Majee. OHjcer of Lallbagh by an order of the Officiating Magistrate of 
judgment, District, purporting to have been passed under section 48 
— • of the Criminal Procedure Code. The petitioners have applied 

to this Court to set aside the order of transfer on the grounds (i) 
that it is not warranted by section 48;. (2) that it should not 
• have been passed without any notice to them, they being 

entitled to be heard in the matter ; and (3) that it would be 
extremely inconvenient to them to attend the Court at Lallbagh, 
which is at some distance from their home. 

By the order of the Officiating Magistrate referred to 
above, he directed that “all criminal cases occurring in 

Chuckla Ramchundrapur, and all cases, if there be any, or any 

should arise, occurring near these, and connected with the dis- 
putes there going on," be withdrawn from the jurisdiction of 
the Sub-Divisional Officer of Jungipore, and be tri^d by the 
Sub-Divisional Officer of Lallbagh. 

It is doubtful whether the Officiating Magistrate's order is 
warranted by section 48 ; but, even supposing that he had 
the power of transferring the case at the stage in which it was 
under this section, he is clearly in error in exercising this 

power without giving the plaintiffs any notice, or giving them 
any opportunity to be heard in the matter. * (^ee Criminal 
Motion No. 302 of 1877, Jaffr'.r Alt and othars^ petitioners, 26th 
February' 1877; also Omrao Sin^k vs. Fakir Chandjl, L. R., 
3 All. 749.) The order of the Officiating Magistrate trans- 

ferring this case is therefore quashed, and the Sub-Divisional 
Officer of Jungipore will now proceed to dispose of it in 
accordance with the law. 
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In the Matter of KALEE 

OTHERS 


MUNDEE 


AND. 



Petitioners. 


Penal Code (Acl XLV, of i86o), section i48^Ryot — Private defence. 


A disturbance haviui^ been created vvith reference to the possession of certain 
chur land, the Sessions Ju ig on ai)pe.il, found tliat certain persons had unlawfully 
trespassed thereupon, and that the accused had been justified in resisting tha 
trespass by force. Inasmuch however, as he considered the accused had exceeded 
their right of private defence of their propeyy, he convicted them of rioting under 
section 148 of the Penal Code. 


1882 

Feh 

No. 28 of 

1882 


Held that, on the findings of the Ji*dge, the conviction aould not be supported, 
inasmuch as, on such findings, the persons convicted were not members of au 
unlawful assembly. 

Motion to set aside a conviction and sentence passed by 
the Sessions Judge of Mo jrsliedabad. 

The facts are set out in the judgment of the High Court (i) 
which was as follows 


The petitioners, Kalee Mundle, Ram Lall, Judhisteer, and 
Sreemanta and six other persons, all ryots of the village of 
Paresnauthpore, were charged in this c ise with rioting armed 
with dea 3 ly^ weapons. They were convicted by the Magistrate, 
and each sentenced to one year’s rigorous imprisonment. There 
was a charge against the petitioner, Kalee Mundle, under section 
325 of the Indian Penal Code, of which charge he was acquitted 
by the Magistrate. 

The charge originated in a complaint made by some of the 
servants of the zemindar ’of the villag.'. The evidence adduced 
on behalf of the pros.'cution is, Jthat these servants, including 
two persons named Obhoy and Farun, came to inspect some 
newly-formed land in order to ascertain whetbur it had become 
fit for indigo, cultivation. Thereupon the ryots collected in a 
body, attacked, and assaulted them. They IracLured the nose 
(i) Mitter and Maclean, JJ, 
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1882 of Obhoy, and captured him and Farun, the others having 
Inr0 escaped by running off. They afterwards kept these two men 
in illegal confinement for some hours, and then took them to 
fu^m i tlisinnah, and preferred there a complaint of rioting against 
— them and tjje other servants of the zemindar. 

The case for the defence was, that the zemindar’s servants 
came to the village with a number of lattials in order by force 
to sow indigo on the new chur land, which the ryots claimed 
as theirs. But, finding the ryots were prej)arecl to resist their at- 
tempt to sow indigo on their cultivation, they ran off. But 
Obhoy and Farun falling behind were arrested and made 
over to the chowkeedar of the village, who took them to the 
thannah. ^ 

The Magistrate, accepting the story told by the witnesses 
for the prosecution as true, convicted the accused persons. 

On appeal the Sessions Judge finds (i) that, before this disturb- 
ance, the chur land was in the possession of the ryots; (2) 
that the zemindar's party, coming with the intention of sowing 
indigo forcibly upon it, unlawfully trej>[)a'Sed into it; and (3) 
that the ryots were justilled in resisting the trespass by force. 
But he thinks that the ryots exceeded their right of private 
defence of their property in fracturing the nose of Obhoy, and 
in confining him and Farun, and then carrying them oft to the 
thannah. 

Upon these findings, the Judge acquitted all the accused 
persons excepting Kalee Mutidle, who, in his opinion, fractured 
the nose of Obhoy, and the other tiiree petitioners who, he finds, 
kept Ob^hoy and Farun in contineinenL. He convicted these 
persons of rioting under section 148 of the in iiau Penal Code, 
and sentenced them each to six months' rigorous imprisonment* 

It appears to me that the conviction under section 148 
of the Indian Penal '•Code cannot be sustained in the face of the 
Judge’s finding that the ryots' were justified in resisting the 
criminal trespass of the zemindar’s people by force, To support 
a conviction under section 148 of the Indian Penal Code, it is 
necessary td find that the convicted persons were members of 
an unlawful assembly* According to the Judge’s finding^, the 
common object of the assembly of ryots was to resist by force 
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the unlawful action of j;he zemindar’s people. He also finds 
that they were justified in using force to a reasonable extent, 
and upon that ground acquits many of them. 

When indi>^idual members of that assembly exceeded their 
right of private defence, did it become an unlawful assembly 
within • its definition in section 141 of the Indian Penal Code ? 
Such a conclusion could be supported if the Judge had found, 
under section 142 of the Indian Penal Code, that all or some of 
the ryots having becorne aware that the right of private defence 
had been exceeded by some members of the assembly continued 
in it. 1 do not find upon tlie Judge's judgment that that was the 
case. 'I'he conviction of the offence of rioting, therefore, cannot 
stand. Neither could Kalee TVIundle be convicted of the offence 
of grievous liurt, because he was ac quitted by the Magistrate 
of that charge, and there was no appeal against the order of 
acquittal. As to illegal confinement, there was no such charge 
against any one of the petitioners, who must therefore be all 
acquitted altogether and released. 


1882 

In re 
Kalkr 
Mundlk. 

Judgment. 
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In the Matter of SHASTI NAPIT. 

Penal Code (Act XLV. of i860), sections 334 and 33 sA— Custody for an 

offencca 

A person, who was arrested ui.der section 94 of the Criminal Procedure Code 
in order that he might be taken before a Magistrate and bound over to be of good 
behaviour, escaped from custody before he could be produced before the Magistrate. 

Held that, assuming he had been legally arrested, lie could not be considered 
to be “ lawfully detained in custody for any offence," and was, therefore, not liable 
to punishment under section 224 of the Indian Penal Code; and further that, 
inasmuch as he had not failed to furnish security for good behaviour, he was not 
liable to punisement under section 225 A of the same Code. 

Reference submitted by the Officiating Judge of Moor- 

shedabad. The terms of the reference were as follovy : — 

The prisoner, Shasti Napit, had been arrested for transmission to the 
Magistrate in order that he might be bound over, under section 505 of the 
Code of Criminal Procedure, to be of good behaviour, But, before he was 
produced before the Magistrate, he escaped from custody. 

Mr. Beames afterwards tried and sentenced him for this escape to six 
months' rigorous imprisonment under section 224 of the Indian Penal 
Code. 

Section 224 does not, I think, apply, as the man was not in custody for 
an * offence.' 

Section 225 A would not apply, as the custody was only preliminary to 
asking for an order to furnish security. 

It seems to me, therefore, that the conviction was wrong, and should be 
quashed. 

The judgment pf the High Court (i) was as follow^— 

The conviction seems to be illegal. Assuming that Shasti 
Napit was legally arrested under section 94, Criminal Profcedure 
(1) MiTTsa and Maclban, yy. 
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Code, he was not ‘Mawfully detained in custody for any offence/* 
and could not, therefore, be punished under section 22r4, Indian 
Penal Code. Nor could he have been punished under section 
225A, as he had not failed to furnish security for good beha- 
viour. 

The conviction must be set aside, and the warrant for his 
imprisonment cancelled. * . 


1882 

In re 
S II ASTI 
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judgment 
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1882 

Mar. 2nd. 

No. 33 of 
1882. 


In the Matter of l^ASSIM BISWAS and 

TWENTY-FIVE OTHERS 


I ... Petitioners. 


Criminal Procedure Code {Act X. of sections 4gi and 500. 


Where a Magistrate bound down 26 persons to keep the peace under section 
4 gi of the Criminal Procedure Code after recording evidence as to ii of them 
only, the order was set aside as to the persons not affected by the evidence. 

IVlOTION to set aside an cruder of the Deputy Magistrate 
of Moorshedabad, requiring the petitioners to give recognizances 

I ^ T 

to keep the peace under section 491 of the Criminal Procedure 
Code. ^ 

In this case it appeared that there was a dispute as to the 
possession of certain lands of mouzah Chukla Ram Chunderpore, 
and that the Deputy Magistrate thereupon instituted pro- 
ceedings under section 530 of the Criminal Procedure Code, 
between the petitioners and certain parties, set up by the 
manager and assistant of the firm of Messrs. Jardine, Skinner, 
and Co. 

While the proceedings were still pending, the Deputy Magis- 
trate, on the 5th November 1881, passed an orden unden section 
518 of the Criminal Procedure Code, prohibiting the petitioners 
from reaping their crops. On the same date he also summoned 
the petitioners to show cause why recognizances should not 
be taken from them under section 491 of the Criminal Proce- 
dure Code, and, on hearing the case on the 5th December 1881, 
bound them down under recognizances for Rs. 100 each to 
keep the peace for one year. 

It was now submitted that the order was improper, and should 
be set aside for (among others) the following reasons 

(i) That the* evidence did not relate to all the petition- 
ers, and, therefore, they could not all be bound down to keep 
the peace. (2) That the evidence did not show that * the 
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petitioners were at all likely to commit a breach of the peace. 
(3) That, under the circumstances of the case, there was no 
necessity- for the order complained of. 

Mr. //. E. MemJies^ for Petitioners. 

The judgment of the High Court (i), which was as follows, 
was delivered by 

■ Totten fi AM, y. — In this case the Deputy Magistrate has 

bound over, to keep the ]f)eace under section 491 of the Code of 

Criminal Procedure, 26 persons. He admits in his order that 

• ^ 

the evidence recorded by him effects only some of these per- 
sons, and, in fact, it appears from the record that only ii 
are named. His order, as against these ii persons, is legal, and, 
as against all the rest, it is illegal. ^ 

The order of the Deputy Magistrate must, therefore, be set 
aside as regards all tlie pcrso/is bound over , excepting these 
ir, namely, Goolzir, Abdool Hakeem, Enaetulla, Kassirn 
Biswas, Abbasi, Kangali, Elahi, Assalulh, Zumiruddin, Delidum, 
and Batasee Goolzar. 

The Vakeel for the petitioners asks us to set aside the order, 
as against all on the ground that it is no longer necessary 
to keep th(‘m bound under recognizances, there being an attach- 
ment in force in respect of the land with regard to which the 
dispute took place. 

This is, however, not a matter with which we can deal. The 
Magistrate of the District can deal with it under section 500 
should he 4 hink fft to do so. 

(i) Cunningham and roTxsNHAM, 7y. 


1882 

In rc 
Kassim 

Judgment. 


Totten- 
ham, y. 



365 


HIGH COURT. 


[VOL. X. 


1881 

DHs 4thn 

•No. 318 of 
1881. 


[criminal jurisdiction.] 


EMPRESS Appellant; 

AND • • 

SODDANUND MAHANTY Respondent. 


Stamp Act (/. of sections jy, ^o-^Evasion of stamp-duty ^InUntion^^ 

ProceduYi^lnterpf station of fiscal Statutes, 

Six persons, the members of a punchayet, as arbitrators, decided a dispute 
between two of their fellow- villagers, as to a piece of land, and delivered their 
judgment or award in writing. Subsequently the award was filed by one of the 
parties thereto in the Moonsiff’s Court, and, not being stamped, was impounded by 
the Moonsiff, who forwarded it to the Collector, That officer directed that the 
writer of the document should be prosecuted, and accordingly the six persons, who 
acted as arbitrators, were summoned by the Deputy Magistrate, to* whom the case 
was entrusted, and by him fined Rs, 25 each. 

Held that the conviction was illegal, inasmuch as the procedure laid down by 
the Stamp Act, 1 . of 1879, had not been, as it ought to have been, strictly 
followed. 

Reference submitted by the District Magistrate of Cuttack, 
under section 297 of the Civil Procedure Code, ,Act X.’ of 1872, 
in the matter of the conviction of certain persons under section 
61 of Act I. of 1879. 

The circumstances are stated in the Reference, which was in 
the following terms 

The Moonsiff of Cuttack impounded a document (marked Exhibit 
K by the Deputy Magistrate) purporting to be an award on plain 

K r of a punchayet determining ^a dispute regarding 1 m, 1 g, 3 b. of 
, The Moonsiff considered that the proper stamp for such a deed 
was Rs« S* This sum, with the penalty imposed by him of Rs, 50, was 
out of the power of the litigant who presented the document to pay, and 
it was impounded. But the Moonsiff should have seefi (as pointed out 
by the Deputy Magistrate in a reference to the stamp law) that tho fitamp 
should have been of 4 annas value, for, 1 presume, the Moonsiff knows 
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the selling price of a mun of cultivating land, or of a cultivator’s rights 
therein (see Schedu’e I., art. 10). The sum of 4 annas, together with 
the minimum penalty of Rs. 5, would probably have been paid by the 
litigant if demanded. 

9 

But the penalty demanded not having been paid, the document 
was sent to the then Collector, who ordered a criminal prosecution. 
The' Deputy Magistrate, to whom the case was referred, summoned the 
six members of the punchayet who had made the award, and imposed 
the penalty above mentioned. 

1 beg to submit that -the- penalty is excessive. Six respectable villag- 
ers, who performed an honorary office to settle a dispute, have been 
dragged into Court and plundered of a sum amounting to 600 times 
the deficit stamp, on the pretence of securing the Government from 
frauds on the stamp-revenue in a case in which it is patent that no 
fraud was ever dreamt of. The litigant, who utilized the services of 
these villagers, was called on wrongly to pay, and was the innocent 
cause of their wrongs. 

The judgment of the High Court (i), which was as follows, 
was delivered by 


t8Si 

Empress 

V. 

SODDANUND 

Mahanty, 

Judgment. 


Field, J . — In this case six persons hare been convicted J 

under section^ 6 1 of the Indian Stamp Act, I, of 1879, under the 
following circumstances: These six persons were members of a 
punchayet who decided a matter relating to a small piece of 
land, acting as arbitrators or umpires between two of their 
fellow-villagers, This decision or arbitration was reduced into 
writing, but the writing was not stamped. One of the persons, 
at whose ^instance it was made, having subsequently resorted 
to the Civil Court, this written award was filed in the suit. This 
paper may possibly have been an award written within the 
meaning of Art. 10, Schedule I. of the Stamp Act; and, as it had 
not been stamped, the Moonsiff, before whom it was filed, pro- 
ceeded to impound it ; and subsequently, in accordance with the 
provisions of section 35 of the Stamp Act, he forwarded the paper 
to the Collector. The Collector, upon this, made an order thaft 
the writer of the document be sent* to the Deputy Magistrate ]^ 
trial under the Criminal Code. The Deputy Magistrate, upon 
this, summoned the six persons, who had acl'ed as arbitrators, 
and imposed upon them a fine of Rs. 2 $ each, making a total 
of Rs. 150. 


(I) PONTII 


id FiiiD, yy. 
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It appears to us that this coavi<;tion is illegal, and must be 
Empress set aside. When the Moonsiff forwarded the award to the 

SoDDANUND Collcctor under the provisions of section 35 of the Stamp Act, 
Mahanty. the course which the Collector ought to have pursued was that 

Judgment, laid down by section 37 of the Act, the language of which 

Field. J, section is imperative — “ He shall adopt the following pro- 

cedure.” If the ' Collector was of opinion that the instrument 
was chargeable with duty, and was not duly stampt^d, his 
course was to require the payment of the proper duty or the 
amciint required to make up the same, together with a penalty 
\_see clause {b) of section 37] If this duty and penalty had 
been paid, then, according to the provisions of section 40, such 
payment would not have been a bar to the prosecution of any 
person who appeared to have committed an offence against the 
stamp law in respect of the instrument. But, under the proviso 
to section 40, a criminal prosecution could not have been 
instituted unless it appeared to the Collector that the offence 
was committed with an intention of evading payment of the 
proper duty. It appears to us to be clear, from tjie provisions 
just referred to, that it was the intention of the Legislature, in 
the first place, to compel the payment of the stamp-duty to- 
gether with a penalty. By the payment of the stamp-duty, the 
revenue 'would be protected from loss, and the exaction of a 
small money-penalty would be a sufficient punishmjjnt in the 
large majority of cases in which the omission to stamp at all, 
or stamp duly, arises from negligence, inadvertence, or igno- 
rance of the provisions of the stamp law. The severer pro- 
ceeding of a criminal prosecution is intended for those cases 
only in which there is an intention to evade the stamp law ; 
and, before a criminal prosecution can be instituted, it is incum- 
bent upon the Collector to form an opinion whclhcr it appears 
him that such intention existed. Now, in the present case, 
g^ollector did not adopt .the procedure provided by the law. 
inot call upon the parties concerned ',0 pay the stamp- 
duty^^^&ether with the penalty prescribed by clause (b), section 
37. Had 'he done so, there is no reason to suppose that it 
would not have been paid. The penalty required by the Moonsiff 
was apparently higher than it should have been under the 
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Stamp Act; and it may well have been that the Collector 
would have required a smaller sum, and that this smaller sum 
would have been paid by the parties concerned. Then, if the 
duty, as assessed by the Collector, together with the penalty, 
had been paid, a criminal prosecution could not have been 
instituted unless it appeared to the Collector that there had 
been an intention ql evading the proper* duty. It is quite 
possible that the Collector might have been satisfied that no 
such intention existed^ and that the exaction of the stamp-duty 
and the stamp-penalty may have appeared to him a sufficient 
vindication of the interests of the public revenue. We may 
observe that, as the arbitrators did not claim any benefits 
under the award, and could* receive no advantage from the 
non-payment of the stamp-duty, it is not easy to see how they 
could have had an intention* of evading the* stamp law. The 
Stamp Act is a fiscal enactment, and must be strictly construed; 
and, before any person can be punished for an offence relating 
to the stamp-revenue, the procedure prescribed by the Act 
must be strjctly followed. If/' said Lord Mansfield in Hartley 
vs. Hooker^ 2 Cowper 533, a new offence is created by Statute, 
*'and a special jurisdiction out of the course of the Common 
** Law is prescribed, it must be followed. If not strictly pur- 
“sued, all is a nullity and coram non judice^ We* are there- 
fore of opinion that, as the course of procedure prescribed by 
the Act^was ijot followed in this case, the prosecution before the 
Deputy Magistrate was unwarranted, and the conviction is bad 
in law. We reverse the conviction, and direct that the fines, if 
paid, be refunded. 
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Criminal Procedure Code {Act A', of iS‘j 2 ), section ^^()-—Order under sec^ 
iion 5^9 of Act^X. of iS^2 — LimittJtion-^P ardon, Withd? au'ul of. 

Per MiT'JEk, y.— The power of a Sessions Court to make an order 
under section 349 of Act X. of 1872, withdra wing a pardon, must be exorcised 
before judgment lias been passed. According ly, where a Sessions Judge, at the 
end of lus judgment, recorded an (>rdtr that a witness to whom a pardon had been 
tendered under section 347 .should he prosecuted, tin pardon bcinj^withdiaAvn on 
the ground that the conditions upon which it had been tendered had not been 
complied with, and the witness was prosecuted and convicted, the conviction was 
illegal. 

Per MacIkan, J . — Where an order is made by a Court of Session under 
section 349 of Act X. of 1872 withdrawing a pardon, it is sufficient, for the 
validity of such order, that it appeared to the Court of Se‘>sion, before judgment 
was passed/' th.at the witness had not conformed to the conditions of the pardon, 
notwithstanding that the order be made at the end of the judgment in the case. 

Per Maclean, y.— Where a trial has been improperly originated, the High 
Court has power to set aside a conviction on such trial. 

.A.PPEAL from a conviction and sentence passed by the Ses- 
sions Judge of Mymensingh on the 2btli day of February 

M. M, Ghose and Baboo Atiund Gopai Paiity for Appellant. 

Branson and * Baboo Kaly Churn Bancrjee^ for the Crown. 

• • 

The facts are fully stated in the judgments of the learned 

Judges of the High Court (i), which were as follow i— 

• (I) MiTTER^and Maclean, Jf, 
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MitTER, J . — The appellant has been convicted of the 
offence of abetment of mdrder (sections of a pcrsbn named 

Modun* Banikya, and sentenced to transportation for life. The 
assessors were for acquitting the appellant. 'Fhat, on the night 
of Friday, the §th Joist last (20th May), Modun was murdered 
in his hut while asleep, and, on the following morning, his 
corpse was discovered with a ramdao lyfng near it, is proved 
beyond the possibility *of a doubt. It appears that the appel- 
lant was suspected of having committed this murder, and was 

arrested by the Police on the 22nd May, and challaned on the 

30th May. On the 31st May, the appellant made a statement 
to the Deputy Magistrate in charge of the sub-division within 
which the murder was cornniiUcd, confessing his guilt, and 
implicating one Rain Kisto Banikya and four other Mussulmans 
of his village. On the 7th ]#uue, the Deput}^ Magistrate, under 
section 347 of the Criminal Procedure Code, tendered pardon 
to the appellant, who, having accepted the tenden*, was examined 
as a witness in the case which was prosecuted against Ram 
Kisto and the four aforesaid Mussulmans. It was ultimately 
committed •for trial in the Sessions Court. In the Sessions 
trial, which was held by Mr. Kirkood, the appellant was 

examined as a witness on the 27th July. His evidence was 

substantially the same as that given by him before the com- 
mitting officer. On the 28lh July, after the Hrst witness for 

the defence had been examined, the assessors intimated to the 

Judge that, in ^ their opinion, the evidence adduced on behalf of 
the prosecution was not sulficieiit to warrant a conviction. 
The Judge, concurring in that opinion, stopped the trial, and, on 
the following clay, delivered his written judgment, acquitting 
the persons then on their trial. At the end of the judgment, he 
recorded an order directing the Magistrate to commit the ap- 
pellant to be tried fou the murder of Modun, as it appeared to 

him that the appellant, having been guilty of wilful conceal- 

ment of essential facts, and of giving false evidence against 
Ram Kisto, had not conformed to the conditions under which 
the pardon had been tendered to him. This order was passed 
under section 349 of the Criminal Procedure Code. The ap- 
pellant was ultimately committed and convicted as stated 
above. 
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The present Sessions Judge, Mr. Beighton, in support of 
his conclifsion, relies chiefly upon thi appellant's statements 
made from time to time while under pardon, and thinks that 
they are corroborated by the fact that the ramdao, which 
was found lying near the corpse of the murdered man, is prov- 
ed to have been purchased by the appellant from a blacksmith 
named Ram Gopal about 15 or 16 days before the occurrence. 

The learned Counsel, who appeared'for the appellant before 
us, contended (i) that the order of Mr. Kirkwood under section 
349 of the Criminal Procedure Code, directing the appellant to 
be committed, having been made after the judgment was passed, 
was not warranted by the provisions of that section; (2) that, 
notwithstanding the express provision of section 349 of the 
Criminal Procedure Code, the si^atcments of the appellant, while 
under pardon, should not have been allowed to be put in in evi- 
dence, inasmuch as these statements, amou nting to a confession 
of guilt on the part of the appellant, are not relevant under 
section 24 of the Evidence Act; (3) that the finding of the 
Sessions Judge is against the weight of the evidence on the 
record. * 

It has been urged by the learned Counsel who appeared 
before us to support the conviction that Mr. Kirkwood's order 
under section 349 of the Criminal Procedure Code is in accord- 
ance with the provisions of that section, because it is clear from 
his judgment that it appeared to him, before it was passed, that 
the appellant had not conformed to the conditions undeV which 
the pardon was tendered, and that the section only requires that 
the Court of Session should come to the conclusion before the 
judgment has been passed ; and that, if this condition be ful- 
filled, the actual order directing the commitment may be passed 
at any time without any limitation. 

I am of opinion that the order of Mr, -Kirkwood, withdrawing 
the pardon to the appellant, and directing him to be com- 
mitted, was passed contrary to the provisions of section 349 of 
the Criminal Procedure Code. It appears to me that the words 
** before judgment lias been passed" have been inserted in the 
section with a view to put a limitation in respect of the time 
within which the power of the withdrawal of the pardon co irfer- 
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red on the Court of Session may be actually exercised. The 

intention of the Legislature would not be attained if we put 
upon the section the construction for which the learned Counsel, 
who appeared in support of the conviction, contends. Accord- 
ing to his contention, a person to whom a pardon has been 
tendered under the provisions of section 349 may be ordered to 
be committed by the Court of Session after the lapse of any 
length of time, provided it would appear that, betore the judgment 
was passed, it had come to the conclusion that he had not 
conformed to the conditions under which the pardon was 

tendered. It seems to me that this is not a reasonable con- 

struction. It frustrates the very object for which this limita- 
tion of time is laid down. In my opinion, the power of directing 
commitment, conferred by the section in question upon the 
Court of Session, cm be extircised only betdre the judgment 
has been passed. In this case, therefore, Mr Kirkwood, after 
passing the judgment in the case in which the appellant was 
examined as a witness under the provisions of section 347 of 
the Criminal Procedure Code, had no power to withdraw the 
pardon granted to him, and direct his commitment. The sub- 

sequent trial of the appellant is consequently illegal. The 
conviction cannot, thqfefore, stand. In this view, which 1 take of 
this question of law, it is unnecessary for me to express any 
opinion upon the other objections urged before us against the 
validity of the conviction, I would, therefore, reverse the con- 
viction, anci direct, his release. 

Maclean, y,-— The appellant, stated in the record to be 20 
years of age, was placed before the Magistrate, charged, ’on his 
own confession, with abetment of the murder of one Modun 
Banikya, The Magistrate thought proper to tender to him a 
pardon under section 347 of the Procedure Code, with a view to 
procuring the conviction of four other persons also charged 
with the murder, The appellant •accepted the pardon, and was 
examined before the Magistrate on the 7th June last. The 
other persons were committed for trial, and the appellant gave 
his deposition • on the 27th July. On the 28th July, the 
assessors, at the close of the evidence of the first witness for 
the defence, intimated that they had made up their minds, and 
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did not wish to hear further evidence. The Judge expressed 
his concurrence, but no finding was recorded on that day. On 
the following day, the assessors' opinions were recorded, and 
judgment delivered, acquitting the persons und^er trial. At the 
close of his judgment, the Judge recorded that the appellant 
had not conformed to^ the conditions under which the pardon 
was tendered (soction 34(j of the Criminal Procedure Code), and 
he directed that the appellant should be committed for trial for 
the olfcnce in respect of which the pardon. was so tendered. 

The appellant was thereafter committed, and had been 
tried before a different Judge and assessors. The assessors 
would have acquitted liiin, but the Judge has convicted him of 
abetment of murder, and sentenced him to transportation for 
life. 

Before dealhig with the nierits of the case, two matters 
have to be disposed of, which Counsel for the appellant have 
urged against the firoceediugs before and at the trial. 

In the first place, it was urged that the order of the Judge, 
dated 2(jth July, directing the commitment of the appellant, 
was not made '‘before judgment was passeij,” and is, therefore, 
illegal with relerence to section 349 of the Procedure Code. 
Counsel for the prosecution argued against this view of the 
case that it is not necessary that the order should be made 
before judgment is passed," as the section requires only that 
it shall have “appeared to the Court of Ses^sion, before judg- 
ment is passed," that the conditions under which pardon was 
tendered have not been conformed to. 1 think the correct 
view 9f the section is, that it must appear to the Judge, before 
he passed his judgment, that the conditions of pardon have 
not been complied with; and, reading the judgment in this case, 
it is abundantly clear that it did so appear to him. It is im- 
possible to hold that, because the actual order for commitment 
ot the accused was written .(although in the judgment) after 
the acquittal, therefore it did not appear to the Judge, before 
passing juJgmeBt;, chat there were grounds for his order. The 
judgment ‘prior to signature must be taken a whole as 
representing the view taken by the Judge of the whole case 
and nothing would justify us in dealing with it paragraph by 
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paragraph, and founding^ any conclusion upon the order'in which i88ii 
they come. I therefore reject this objection. Nonm 

The next objection is, that the statement of the appellant 
under pardon, visj^ his deposition on 27th July, wms improperly ^ ’- 

used in evidence against him, although the last clause of section 

349 (Procedure Code) directs that it may be put in evidence 
against him. The argument in support of the objection is, that, by Maclean, y. 
section 24 of the Evidence Act, a confession made by an accused 
person is irrelevant if* if appears to the ('ourt to have been 
caused by inducement, threat, or promise, &c., and that there is 
thus a conflict between the Evidence Act, section 24, and the 
later Act, section 349. The appellant's Counsel asked us to 
read the last section as if it contained tluMvords provided it 
is otherwise admissible in evidence.” I must say lliat, in my 
opinion, Counsel asked us to reduce the last claustt of section 
349, Criminal Procedure Code, to an absurdity. I can see no 
connection whatever between the two sections. The deposition 
or statement made by the appeilaiu under pardon was not a 
confession n^ade by an accused person. Appellant was not an 
accused person on the 27th July, He had ceased to he so on 
the 7th June when pardon was tendered and accepted. Hold- 
ing this opinion, I decline to waste any time in considering what 
are called canons of construction, or supposed inconsistencies 
between an earlier and a later Act, 

1 now^procefid to deal with the facts of the case. It is ad- 
mitted that ModuirBanikya, the deceased, was, by virtue of his 
authority as manager of his daughter Hara Sundari's property, 
manager of a mercantile business having a branch in Calcutta. 

Appellant was a goinashta in this branch. Ram Kisto made a 
claim against the firm for money, which, it is alleged, had been 
stolen in Calcutta, and he called upon Modun to pay it. Modun 
seems to have referred him to the appellant as responsible for 
it, as he considered that the money* had ijot been entrusted to 
the firm, but had been put into appellanPs hands as agent for 
Ram Kisto. 

According fo the statement of the appellant, he persuaded 
Ram Kisto that no good would come of any attempt to get 
the money from him (appellant), and that, therefore, Ram 
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i88a Kisto suggested to him to murder Modun Banikya. This 
Nobin being done, appellant would be able to get the money from his 
BAN?icyA mother-in-law who had an interest in the firm of which Modun 
Embbiss manager, Ram Kisto provided th'-ee Mahomedans 

— ^ who would commit the deed. They, with Ram Kisto, came to 
house. , He supplied them with a ramdao, and 
Maclban, y. accompanied them to Modun's house, ^ Two of them entered 
his house, and a sound of blows was heard. All five men left 
the place, and, after proceeding a short distance, one of the two 
who had entered the house said, I have killed him, but I 
have left the dao there.^^ 

Upon this statement of the case, Ram Kisto and the three 

Mahomedans were tried for the murder, and the appellant's 

evidence was the mainstay of the prosecution. The result was 
1 ^ 

the acquittal of all ot them. The Judge came to the conclusion 
that the appellant's statement was wholly false as to Ram 
Kisto, whom he considered innocent, As to the Mahome- 
dans, the Judge considered that they had been “very probably ” 
hired by the appellant to commit the murder, but he found it 
impos.sible to convict any of them on evidence so unreliable as 
Nobin’s, 

In the present case, the first point for consideration is, 
whether the same statement condemned as false in part and, in 
other respects, untrustworthy by the Judge who tried the first 
case, and again condemned in many respects by the Judge who 
tried this case, can be accepted as justifying the appellant’s 
conviction. 

I entertain a very strong opinion that the story told by 
the appellant is in the main true, and that Modun Banikya was 
murdered with the prisoner’s dao and with his knowledge and 
consent. I share the belief expressed by the two Judges who 
considered the case, that, as regards Ram Kisto Banikya, the 
statement is false, My impiession is, that the dao having 
been found by the body of Modun Banikya, the case was so 
strong against the ‘appellant that he was induced to make such 
statements * as would, while implicating himself in a minor 
degree, secure, it was thought, the conviction of Ram Kisto, 
The appellant was evidently in the hands of the Police from 
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the a2nd to 31st May, and considering his youth and the pres- »882 

sure to which he was evidently subjected, both by the finding N^n 

of the d*ao, and by the steps taken against his family who were 
put under restraint, I can quite understand his yielding* Emprbsi 

I confess, however, that I cannot justify his prosecution. — 

The Judge who directed his committal did so on two grounds— 
firstly^ that he had concealed something essential ; secondly^ Maclean, J . 
that he had given false evidence. This last ground would Jhave 
justified his trial for the .offence, but nothing has transpired at 
his trial to show that his evidence was false. As regards his 
own share in the crime, if it is false in that respect, he must 

be acquitted on the ground that he had nothing to do with the 

murder. It was not to be expected that he should prove his 
own perjury, and, therefore, his silence cannot be unfavourably 
construed. As for the concealment of essential particulars, I 
am unable to discover it. It rather seems that he has stated 


false particulars. The result, therefore, of my consideration of 
the case is, that this trial has properly ended in a conviction, 
but it is a trial which ought not to have taken place. 

But I fiave, on a previous occasion, held that this Court 
had no authority to set aside a conviction in a trial properly 
held. In the case I refer to, there was much that resembles 


this case. The appellant had accepted a pardon. The Judge 
considered his statement false, and ordered his trial. The Bench, 
of which I was a member, held that the appellant's statement 
was not ^false, ^nd that the conditions of the pardon had really 
been complied with. The proper course we then thought to 
be to uphold the conviction, and refer the case to the Govern- 
ment with a view to pardon, which was done, and the pardon 
was granted. On re-consideration, however, I think this Court 
may itself set aside a conviction made upon a trial impro- 
perly originated and, on this ground, I would direct the release 
of the appellant. 
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In thr Matter of BANRY MADHUB SHAW 

AND AN-'-THER . 


j... Petitioners. 


Act VIL (/' (W of sectiohs 41 ^ 4^, and Breach oJ-‘License- 

lioldrr, Liability of servanU of-- Excise-officer, Who is. 


Notwithstanding the provisions of section 5^9 of Act VII. (B. C.) of 1878^ 
that the amount of fine in respect of a breach of license may be realized from 
the master, two or morp servcUits of a licensed vendor of spirits may, on committing 
a breach ot the license, be fined in the full penalty. 

Where a license provided that the licensee would " produce for in.speclion, 
on demand of any excise-officer above the rank of a head constable or cliaprasie, 
his license and accounts/' &c., it was held that an inspector of police, although 
empowered under section 42 of Act VII, (B. C.) ol 1878, was not an excise- 
officer within the meaning of that Act, :ind non-compliance with a demand made 
by such inspector for producii >n of the license did not render the persons, who 
refused to produce such license, liable to a penalty. 

^^^OTION to set aside the conviction and sentences passed 
on the petitioners by the Chief Presidency Magistrate on the 
7th September i88i. 

The grounds upon which the High Court was asked to 
interfere^appear from their judgment below. 


Baboo Bamuckurn Ba'ierjee^ for the Petitioners. 

Bonnerjee (Officiating Standing Counsel), for the Crown, 

The judgment of the High Court (i) was as follows:— 

The petitioners in ,this case are two servants of a licensed 
vendor of spirits, who have been convicted, each of them, for 
having, in breaefi *of their license, firstly^ sold a bottle of brandy 
which was carried off, and not drunk on the premises; and, 
(i) Prinsbp and TomNHAM, JJ. ."r 
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secondly^ for having refused, on the demand of the Police 
Inspector, to produce theif license. 

As regards the first breach, an objection is taken that the 
master, the licensed vendor, was alone ' liable, and not the 
servants, Two judgments of this Court have been considered 
by us on this point — In the Matter of IJiur Chundcr Shaha^ 19 
W. R. *34, Criminal Rulings, and the other recently delivered by 
Mr, Justice PONTiFEX and Mr. Justice Field — h'mpfvss vs. Nuddiar 
Chand Shaw^ 8 C. L. 152. These decisions are in conflict. 
Our opinion inclines to the decision reported in the 19 W. R.; and, 
having regard to the fact that that decision was not brought to 
the notice of the Judges who decided the more recent case, 
we think that we are justified^ in following it, We accordingly 
hold that the conviction of the servants is not necessarily 
illegal. • , 

The next objection taken is, that, inasmucli as there was 
only one breach of license in this respect, there should have 
been only one penalty inflicted, whereas, by reason of the maxi- 
mum line having been impose! on each of the servants, the 
penalty ha% been doubled. It appears to us that the Magis- 
trate was competent to punish each of the servants separately 
in the manner he has done if he found, as he apparently has 
found, that each of them committed a bioach of the license. 
Section 59 of Act VI 1 , (B, C.) ot 1878 no doubt declares that the 
amount may be recoverable from the master, but it does not 
necessartly folldw that the servants may not be liable for the 
full amount prescribed by the law aUh>mgh possibly the mas- 
ter may reasonably object to be saddled with more than one 
full penalty for the carelessness or neglect of the 'servants. 
We therefore think that the convictions and lines imposed, as 
regards this breach of the license should be sustained. 

As regards the other penalties for breach of license in 
consequence of refusal to produce the same on demand of 
Inspector Fitzgerald, we are of opinion that the convictions 
and fines must be set aside. It was argued by the learned 
Standing Counsel, who appears to support the convictions, that, 
reading sections 41 and 42 together, the officers empowered 
under section 42, among whom the Inspector in the present 
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case is, must be regarded as an Excise-officer within the terms of 
the Act, and that it would be impossible for a Police-officer, so 
acting as an Excise-officer, to discharge his duties if he had not 
power to demand the ‘ production of a license. But, although 
he might properly demand the production of the license, and, on 
refusal to produce it, proceed to arrest or to confiscate as 
allowed by the Act', it would not necessarily follow tliat such 
refusal would render the license-holder or his servants liable to 
fine under section 59 for breach of the license unless it were 
expressly provided that he or they were bound to produce it. 
The condition contained in the license is to the following effect; 
“That he” (the license-holder) “produce for inspection, on 
“demand of any Excise-officer ^bove the rank of a head con- 
“ stable or chaprasie, his license and accounts,” &c. 

Now, if the term, the Excise-Officer, had alone been used in 
that clause of the license, wo should not be disinclined to hold 
that it should be interpreted to mean an Excise-officer within 
the meaning of the Abkari Act, and, therefore, a Police-officer. 

Inspector Fitzgerald was duly empowered under section 42 ; 
but, inasmuch as that clause of the license proceeds •to declare 
that the Excise-officer must be above the rank of a head con- 
stable or chaprasie, we are of opinion that it was the intention 
of those who drew up this form of the license that the Excise- 
officer should be an Excise-officer of the higher grades, such an 
officer only, and not any Police-officer, who may be exercising 
the powers of an Excise-officer. In this view o\ the terms of 
the license, we think that the conviction, as regards the second 
breach, must be set aside, and the fines, if paid, refunded. 
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BUDHUNRUJWAR Appellant; 

. AND 

EMPRESS Respondent. 

Penal Code {Act XLV, of j86o), section ^^^Previous conviction. 

An accused peison can only be punished under section 75 of tlie Iniii.in Penal 
Code where the previous conviction has been under that Code. 

A , 

-^^PPEAL from a conviction and sentence passed, on the 35th 
January 1882, by the Sessipns Judge of ^ahibgunge. The 
appellant was accused of theft from a dwelling-house. It 
appeared that he had been previously convicted of an offence 
before the Indian Penal Code became law; and the Sessions 
Judge, taking that conviction into consideration, sentenced the 
accused, under section 75 of the Indian Penal Code, to 7 years’ 
imprisonment. Against the conviction and sentence, this appeal 
has been preferred, 

Ihe judgment of the High Court (i) was as follows :-r- 
There is a technical irregularity in the conviction of this 
prisoner, inasmuch as, when the first conviction took place, 
the Indian Pen^I Code was not in force, and then section 75 
does not apply to this case. But, inasmuch as the sentence 
was not more than might have been passed in the absence of any 
previous conviction, we see no reason to interfere. 

(1) CUNN1N«HA¥ Mi TOTTENHAM, ff. 
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SREENATH KUR. . 

rib. ytHt 

No. 695 of 

EMPRESS . . . 


AND 


Appellant; 


Respondent. 


Ptnal Cod$ (Act XLV. of iH6o)^ sections 16*^ and 466-^Criminal Proadun Codt 
[Act X, of iSjj), section 4S3^0ifences of same kind. 

The oflc nccj ujuier sections 167 and 466 of the Penal Code respectively art 
not of the same kind witnin the meaning^ of section 453 of the Criminal Procedure 
Code (Act X, of 1872). • 

A 

-APPEAL fronj a conviction • and sentence passed by the 
Sessions Judge of Mymensingh. 

The facts arc stated in the judgment of the High Court. 

A, M, Bose and Baboo Kali Churn Banerjee^ for the Appel- 
lant. 

Paul (Advocate-General), for the Crown, * 

The judgment of the High Court (i), which was as follows, 
was delivered by— 

O’KiNKALY.y O’KifjKALY, 7.— In this case the prisoner has been con- 
victed oi two olfences under section 167 of the Indian Penal 
Code, and also under sections 466 and 471, which he is said to 
have committed while accountant of the Judge's 'Court of 
MymeiKNingh. The first conviction relates to the document 
P, a cheque for Rs. 405-9-6 of money in deposit drawn in 
favour of one Kristo Kanta Ghose as agent for Denonath 
Roy, As accountant, the prisoner had charge of all the books 
and papers connected with his department. He was bound 
to see, among other things, that the* deposit-registers were 
properly kept up, and, as a factj most of the entries in these regis- 
ters are in his handwriting. In connection with repayments, 
his duties werf ^ as follow : On receipt of the local Courts’ 
application, .usually made by roobokari, he verifi^ed the item by 
looking at his register, and made out a letter to the Accountant- 
(0 MoiiiitadO’KiNEALY, yf. ' 
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General asking him to sanction the repayments. When this i88a 
officer's sanction was accorded, the prisoner referrcvl to the Sreknath 
roobokari to find name of the payee. He then filled up the 
cheque, entered ^the payee’s name in it, and having obtained Empress. 
the Judge’s signature, delivered the document to the person judgment. 
entitled ^to receive payment. All matters connected with these o'KiNEALYy 
repayments were under the immediate controJ ot the prisoner, 
disposed of by him alone, and no other officer of the Court 
ever filled up the cheque^ or presented them for signature to 
the Judge. The charge against the prisoner in connection 
with P is, that, with intent to injure, he framed this 
cheque in a manner which he knew to be incorrici. I'he 
real payee's name was Koon^a Kishore Saha, iu‘{diew of 
Makadassya ; and, instead of his name, the name of Kisto 
Kanta Ghose on behalf of •Denonath Roy •was entered in 
the cheque. Looking at the fact that the prisoner always, 
as part of his duty, filled up the cheques, that the entry contain- 
ing the wrong payee’s name is proved to be -in his handwriting, 
that Kisto Kanta Ghose is a poor man, a mukiitar’s mohurir, 
related to tTie prisoner and living with him, and that thf pro- 
ceeds of this cheque have been traced to the joint possession of 
the peon and the prisoner, we think that there cannot be any 
possible doubt of the prisoner having committed the offence of 

which he has been found guilty by the Court of Session. 

Intimately Connected with this portion of the case are the 
charges laid against the prisoner in regard to P 3. This docu- 
ment purports to be a certified copy of a roobokari, dated the 
8th of March 1880, requesting the District Judge to obtain 
sanction to the payment of a lapsed deposit. I'hat this roobo- 
kari has been tampered with, the original schedule erased, and 
a new schedule enterecl, is not seriously denied : indeed, the 
marks of the erasure are plainly visible. But it has been 
urged that there is not sufficieiit evidence to bring the act 
home to the accused. Now, the writing in the schedule is 
sworn to be similar to that of the prisoner, the document was 
received from *him, and the false entry was made only for 
the purpose of supporting the scheme for obtaining the money 
drawn by the cheque P. We think this evidence, is suffici- 
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i88a ent to convict the prisoner of having forged the document ; 
Srbenath but, as there is nothing to show he ever used it, we consider 
that the conviction under section 471 of the Indian Penal Code 
Empreis. should be set aside. 

judgment. The last charge is based on the cheque 0 . It is similar 
O’KiNiALvy^® that laid on the cheque P. The documents are of the same 
kind, and the evidence advanced in support of both charges is 
almost identical. We think the prisoner is guilty on this 
charge also. We have had some trouble in dealing with this 
case, owing to the manner in which it has been tried by the 
lower Court. On the preliminary inquiry before the Deputy 
Magistrate, the proceedings were allowed to cover a very large 
number of transactions. The prisoner was committed for trial 
on 55 charges, and with other persons who were accused of 
having more or -less assisted him in obtaining money from the 
Government Treasury. These irregularities were perceived 
by the Sessions Judge; but, instead of exercising the powers 
conferred on him by sections 445 and 446 of the Code of 
Criminal Procedure, and then proceeding to hold separate trialsi 
he adopted the somewhat unusual course of informing the 
prisoner that he would acquit him of all the charges except 
tho.se already mentioned, and that, to these, the trial would be 
confined. . Having come to this determination, he failed unfor. 
tunately to act up to his own convictions, and under the 
excuse of giving Government an opportunity of appealing, if 
necessary, against the acquittals on the other^charges, he allow- 
ed evidence in regard to them to be adduced by the prosecu- 
tion. On the other hand, it must be admitted that the Judge 
recorded the evidence bearing on the selected charges in a 
compact and succinct form, and it was in respect of them, and 
them only, that the prisoner was examined and called upon to 
give any explanation. The selection, •too, of these particular 
charges seems to have been the best that could have been made 
in favour of the prisoner. Both the cheques P and 0 referred 
to transactions , of the same date, so that this circumstance 
greatly facilitated the defence of the prisoner whe^re so much-^ 
indeed, we may say his innocence or guilt — turned upon the state 
of his accounts. Moreover, the charges were confined to 'acts 
arising out of two, and only two, transactions of a similar kind in 
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which the prisoner succeeded in dishonestly and frauduJently ob- 
taining Government money by means of false documents, and, 
had he been tried ^t one trial, as he should have been, for obtain- 
ing the money, th^n all the evidence in connection with the pre- 
sent charges would have been properly admitted against him. 

In this Court it has been contended, on Jiehalf of the prisoner, 
that he should have been^tried separately for offences under sec- 
tions 167 and 446 of the Indian Penal Code, and that he was 
prejudiced by the irregular • manner in which the trial was held 
in the lower Court. In reply, the Advocate-General asserted 
that the charges under ST'ctions 167 and 466 were of the same 

kind, and, even if this were not so, still tlie [prisoner had not 
shown liow, or in what manner, he had been prejudiced by the 
irregularities which had occurred at the trial. 

We are of opinion that offences under * sections 167 and 
466 are not of the same kind as defined in section 453 of the 
Code of Criminal Procedure. There arc several points in 
which they differ. They are not even in the same Chapter of 
the Code. J^^ction 167 requires that tiie accused should be a 
public servant, but not that he should be actuated by any dis- 
honest or fraudulent intention, while section 466 requires the 
latter, but not the former. The offences seem to us, there- 
fore, to be different^ and not of the same kind, altliough the 

same individuil may possibly commit both in the same trans- 

action. But we, are also of opinion that nothing has been 
brought to our notice which would support the contention that 
the prisoner has been prejudiced in his defence by the proceed- 
ings in the lower Court. As we have already stated, the selec- 
tion of the charges to be tried was made in the interest of the 
prisoner, and the transactions out of which they arose are of 
the same date and kind and only two in number. Moreover, 
no objection of this kind was pressed in the lower Court. We, 
therefore, confirm the convictions ’of the prisoner except as to 
that for using a forged document, which we set aside. The 
sentences will stand, but, instead of the third ’sentence being 
entered up on* the two convictions, under sections 466 and 
471, Indian Penal Code, it will be entered up on section 466, 
Indian Penal Code, only. 

[Criminal.] C, L R. 93.^. 
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l88a. 


[criminal juri.^diction.] 


In the Matter oe CHAROO CHUNDR.\\ •Pn-irinMOD 
MU LUCK ‘ ^ 


Criminal Procsduyf Cade (.'Ir/ A', o' serfioh ^Qi — ^vmmons fo n pf^enr --^Non- 

resident gemuidar — Pond to keep the peace, 

A summons settincf out that tho porsin to whotn it is directed is ^har^ed with 
an offence under section 491 of the (Vimiml Procedure Code, and requirimr his 
personal appearance in Court, is not such a summons as is required by that section, 

A non-resident zemindar cannot be bound over to keep the peace because his 
local agents are committing acts iucely to cause a bunch of the peace. 

IN^OTION to set aside summons issued and an order made by 
the Deputy Magistrate qf jessorc. 

M. P. Ga%fifr, Raboo Saroda Chu-'n Mitter, and Baboo 
Jognh Ckundgr Dey, for the Petitioner. 


No one appeared for the Opposite Party. 
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The facts are sufficiently set forth in the following Judg- 
ment of the High Court (i),* which was delivered by— 

Tori'ENHAM, y. — The first prayer of this petition is, that 
this Court may quash a summons issued by‘ the Deputy Magis- 
trate on the 2’6th of January last, requiring the personal 
appearance before him of liaboo Charoo Chundra Mullick under 
seclion 4*91 of the Criminal Procedure Code. 

We have no douUt that that summons is illegal in form. 
It sets out that the person summoned is charged with an 
offence under section 4^1 of the Crliiiiual F-^rocedure Code, and 
requires his personal appearance in the Court of the Deputy 
Magistrate, but it does not stale any ol the matters which the 
law requires to be set out in a ^summons under that section. 
We therefore think that this summons is bad in law, and 
we accordingiy order that it be s<*‘t aside. , 

It appears iha', prt^viously iu October, a notice under 
section 491, which was substantialiy proper in form, was issued 
to Charoo Chundra Mullick, as well as to other parties said to 
be concerned in a tlispute. iJefore that, Charoo Chundra ap- 
plied and Wits permitted to appear by his agent, and evidence 
was gone into. When the whole evidence was recorded, the 
Deputy Magistrate bound over certain parties concerned, but, 
in that judgmeut, ho made no ineniion of any proof against 
Charoo Chundra Muliick that he was about to commit a breach 
of the peace, or to do any act likely to result in a breach of 
the peace.* He, * however, ordered iiim io be summoned to ap- 
pear in person. It seems clear, therefore, that the Deputy 
Magistrate intended, upon his appearance, to bind him over. 

Baboo Charoo Chundra Mullick, upon this, put in a petition 
through his mukhtar still to bo allowed to appear through his 
agent. That petition was rejected on the 23rd January, and 
the sunimons just mentioned was drawn up on the 26th. Upon 
a petition being presented to this Court under section 297, the 
Bench which heard it directed the record to be sent for, and 
the Deputy Magistrate called upon .to explain, the grounds of 
his order requiring the personal appearance of the accuiied, 

An explanation has accordingly been submitted, and from 
(1) CUNNlNttHAM Had TOTTENHAM, ff. 
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*88* it it is quite clear that the Deputy Magistrate intended to bind 
Inr 4 the petitioner over, In his applicatiorf the petitioner does not 

Chundra to set aside these proceedings altogether, but ‘only to 

M ullic k. quash the last-mentioned summons, namely, that of the 26th 
fudgmtnt, January. He also prays the Court to direct that, in the event 

Totten- being thought necessary to bind him over to keep the 

“AM; y. peace, he may be permitted to sign the bond through an author- 
ized mukhtar. We have already set aside the summons of 
the 26th January, and we think that^ the other part of the 
. prayer is reasonable, and that no cause against it has been 

shown by the Deputy Magistrate. The learned Counsel for 
the petitioner has assured us that there is not one particle of 
evidence in the whole record making out such facts as, under 
section 491, would justify the Deputy Magistrate in binding 
over his client. • It is not necessary for us to go into the facts, 
but we think it well to direct the Magistrate’s attention to the 
provisions of section 491, and to point out to him that an order 
binding over a person to keep the peace is not necessitated 

unless there is legal proof that the person implicated is actual- 
ly about to commit a breach of the peace, or to*do so.me act 
likely to cause a breach of the peace. It has been ruled more 
than once that a non-resident zemindar cannot be bound over 
to keep tile peace, merely because his local agents arc commit- 
ting acts likely to cause breach of the peace. 

With these remarks we direct that the jecord be sent 
back. 
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[criminal jurisdiction.] 

In* THE Matter of DABEE MAHTO Appellant; 

AND 

RAM MOHUN MOOKHORADMYA ..... Respondent. 

Penal Code (Act XLV. of i860), section ig-^-^Fabricating false evidence. 

A certain alleged mekurruri tenure having been set aside by a Civil Court, the 
person who had cLiiaicd to hold sneh tenure, in depositing money in Court, in a 
petition stated that the dep jsit was in n?spect ol the mokurruri tenure, whereupon 
he was charged and ccnvicted under section 193 of the Indian Penal Code with 
fabricating false evidence. • , 

Held that the conviction was bad. 

Motion to set aside a conviction anej sentence passed by 
the Judicial Commissioner of Chota Nagpore on the 4th Febru- 
ary 1882. 

Baboo Opendro Chunder Bose^ for the Petitioners. 

The facts appear from the judgment of the High Court (i), 
which was as follows ; — 

la this case the prisoner Dabee Mahto has been convicted 
upon the following charge : “That you, on or about the 27th or 
“28th day of *March 1881, at Govindpur, did, in depositing 
“money in cutcherry, intentionally make a false statement in 
“the petition of deposit, i. e., did say that the deposit was for 
“ mokurruri tenure, and that you did thereby fabricate false 
“evidence, and thereby committed an offence under section 193, 
“Indian Penal Code." Now, there appears to be no doubt 
that the accused did deposit his rent in Court under the provi- 
sions of the Rent Act, and that, upon the occasion of so depo- 
siting the rent, he put in a petition in which he stated that the 
rent was deposited for a mokurruri tenure. ^ The case for the 
prosecution is, ^that, in previous civil proceedings, this mokurruri 
tenure had been set aside, and that, therefore, when stating that 
(i) McDaNiLL and Fills, 


iSSa 

April 4th. 

No. 81 of 
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i88a the tenure for which the rent was deposited was a mokurruri 

Inr9 tenure, Ite intentionally stated what he knew to be false. If 

Mahto were so, the prisoner ought to have been charged with 

^ making a declaration under section 47 of Act VIII. (B. C.) of 

Ram Mohuh ^ . f . • l u 1 

Mookhopa- 1869, which declaration contained an averment which he knew 

or believed to be false, or did not know or believe to be true, 

that he was therefore subject to punishment according 

to the law for intentionally giving false Evidence, viz,, section 

193 of the Penal Code. It is not necessary for us to say 

• • 

whether, if a charge in this form had been made, it could have 
Deen supported. Under the circumstances, it is quite 
possible that, although the mokurruri tenure set up by the 
accused had been set aside in the previous proceedings, he, 
under a misapprehension of the effect of this judgment, or a 
misapprehension of the provisions, of the local Rent Act under 
which his tenure might have been protected from enhancement, 
felt himself satisfied in describing the tenure as a mokurruri 
one, notwithstanding the judgment just referred to. It may 
also be that the mere description of the tenure as a mokurruri 
one was not an averment within the meaning of section 47 of 
the Act. We think that it is unnecessary for us to enter into 
these questions. What the prisoner has been convicted of is 
“fabricating false evidence, “ and it is impossible to conceive 
how the statement contained in this particular petition could 
be used by the accused as evidence to prove any matter. We 
think that the conviction for fabricating falsS evichence is 
altogether incapable of being supported, and we therefore set 
it aside, and direct that the prisoner be released. 
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[CRIMINAL APPELLATE JURISDICTION.] 

UTTOM KOONDOO and another . , . . . Appellants ; 

AND 

THE EMPRESS Respondent. 

Criminal Procedure Code {Act X. 0/18^2), section 4^^^p6nal Code^ sections 41 1 
and 4 1 ^’--Offences of same ktnd, 

'I’he offence of receiving or retaining stolen property, punishable under section 
41 1, and of habitually receiving or dealing in such property, punishable under sec- 
tion 413 of the Indian Penal Code, are not offences of the same kind withip the 
meaning of se(^.ion 453 of the Criminal Procedure Code, 

A 

APPEAL from a conviction and sentence passed by the Ses- 
sions Judge of Jessorc on the loth January i88i. 

The facts are stated in the judgment of the High Court (i), 

which was as follows 

• • 

In this case’ two persons, Uttom Koondoo and Kristo Moni 
'Felini, were committed on seven different charges of dishonest- 
ly retaining stolen property (section 411 of the Pena'l Code), 
and habitually dealing in stolen property (section 413 of the 
Penal Code). 

The Sessions Judge* tried them on seven charges together, 
and recorded the following funding: “Concurring with the 
assessors, the Court finds that Uttom Koondoo and Kristo Moni 
Telini are guilty of the offences ^ecified ju the first seven 
headings of tjie charges, viz.^ that they dishonestly retain- 
ed stolen property belonging to Nobin Ghose, Modun Shaha, 
(i) McDonbll and FiBr.D, yy. 
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Mcajan, ^ Sonatone Ghose, Nobo Coomar Chatterjee, Tamizud- 
din, and Poroosoola, knowing or having reason to believe the 
same to be stolen, and thereby committed an offence punishable 
under section 41 1 of the Indian Penal Code,, and the Court 
directs that the said Uttom Koondoo be sentenced to rigorous im- 
prisonment for five years, and Kristo Moni Telini to rigorous 
imprisonment for .three years. Further that Uttom Koondoo pay 
a fine of Rs, 100, and, in default, suffer rigorous imprisonment 
for one year.” . . 

There is no finding or sentence under section 413 of the 
Penal Code. 

The Sessions Judge erroneously speaks of the "sevei* head- 
ings of the charge.” There were’seven distinct charges, not seven 
headings of one charge. Upon conviction on a single charge 
under section 41 1, three years is the maximum term of impri- 
sonment that could have been directed. 

Regard being had to the provisions of section 453 of the Code 
of Criminal Procedure, the prisoners could not have been charg- 
ed and tried at the same time for more than three •offences of 
the same kind. The Sessions Judge was, therefore, wrong in 
trying the seven charges together. 

The appellants do not, however, complain of this irregula- 
rity in procedure; and it does not appear that the irregularity 
has occasioned a failure of justice either by affecting the due 
conduct of the prosecutors, or by prejudicing .the prisoner in 
his defence (section 283, Code of Criminal Procedure). We, 
therefore, think it unnecessary to set aside the proceedings of 
the Sessions Judge, and direct a new trial; but the conviction 
and sentence must be set aside, asd the prisoners will be con- 
victed upon the three charges concerned with the property of 
(i) Nobin Ghose, (2) Meajan, and (3) Poroosoola. For the first 
and second offence, the prisoners will be sentenced each to one 
year’s rigorous imprisonment in respect of each charge. For 
the third offence^ ^Uttnm Koondoo will be sentenced to three 
years’ rigorous imprisonment and Kristo Moni Tj^lini to one 
year’s rigorous imprisonment. 

We think a sentence of fine unnecessary. 
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We may observe that the prisoners could not be tried at the 
same trial for receiving or retaining (section 41 1), and habit- 
ually receiving or dealing, in stolen property (section 413), these 
two offences not» being offences of the same kind (section 453 
of the Code of Criminal Procedure). The proper course would 
have been to try the accused first for the Qffences under section 
41 1 ; and then, if he were convicted, to try Him for the offence 
under section 413, putting in as evidence the previous convic- 
tions under section 4ri, ’and proving the finding of the rest of 
the property in respect of which no separate charge under 
section 411 could be made or tried by reason of the provisions 
of section 453 JOf the Code of Criminal Procedure. 

As, however, the punishment awarded under section 41 1 is, 
in our opinion, sufficient, it is unnecessary to proceed further 
under section 413. 

The appeal will be dismissed, the conviction and sentence 
being altered as above directed. 


1883 

Uttom 

Koondoo 

T. 

The 

Empress. 

Judgmmf, 


[Criminal.] 


C. L, R. 93 — k, 



HIGH COURT. 


[VOL. X. 


i88a 

Mar. 3 lit. 

No. 59 0^ 
1883, 




[CRIMINAL JURISDICTION.] 

In the Matter of RAM KUMAR Petitioner 

Act V» (B* C.) of 186 1 ^ section ig-^Policc^ofpcm* * 

Section 29 of Act V. (B. C.) of 1861 is rot applicable to penons who are not 
police-officers. 

Where a Magistrate, acting merely on certain information contained in a 

letter addressed to him, convicted a person for obstruction and nuisance, the High 

* 

Court set aside the conviction on the ground that there was po complaint and no 
evidence, 

^^OTION to set aside a conviction and sentence of the Ma- 
gistrate of Chittagong dated the 31st December 1881. 

Palit and Baboo Kali Churn Banerjet^ for the Petitioner. 

The facts appear from th^ judgment of the High Court (i), 
which was as follows 

I ^ • 

This is . an application on behalf of one Raj Coomar Guho, 
who alleges himself to be the Secretary of the Chittagong 

* (!) McDonbu ind PiiLD, yy, 
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Brahmo Somaj. It is alleged that, on the 28th December last, 

the members of the Brahmo Somaj were proceeding in a sort 

of religious procession through the town of Chittagong; that 

they were met by one Mr. Good; that an altercation took 

place between Mr. Good and certain members of the Brahmo 
Somaj; that, in ’consequence of what occurred on this occasion, 
Mr. Good addressed a letter to the Mag*istr.ate of Chittagong 
on the 31st December; whereupon the Magistrate made the 
following order: *' The , Secretary to the Brahmo Somaj is 
fined Rs. 10 only for the obstruction and nuisance. The 
**Town Sub-Inspector is fined Rs. 10 (ten rupees) for neglect 
“of duty, and Salimaddeen, head constable of the beat, is 
fined Rs. 3 (three rupees) only.” Then comes the Magis- 
trate's signature, and below this are the words : “ Section 29, 
Act V. of 1861.” Now, as t\) the merits of the matter, we 

have no evidence before us, and we pronounce no opinion 

whatever. We deal with the case on one ground only, and that 
is, that there being no complaint and no evidence recorded, 
the petitioner before us, Raj Coomar Guho, could not have been 
legally convicted and sentenced to pay a fine. Section 29 of 
the Police Act, V. (B. C.) of 1861, refers to cases of neglect of 
duty, &c., committed by police-officers, and could not have appli- 
cation to Raj Coomar, who is not a police-officer. -We must, 

therefore, set aside the conviction, so far as the petitioner is 

concerned ; an<^ direct that the fine, if realised, be refunded. 
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,88, AZIM MOLLAH AND OTHERS PETITIONERS; 

Dic. aist. ^ 

AND 

No. 265 of 

SATOO PORAMANICK AND OTHERS PARTIES. 


Criminal Proadure Code (Act X, of section — Possession^Dispute as 

to a number of ploi^ of land’^Procedure — Practice. 

A dispute having arisen as to the possession of 109 plots of land, to which a 
claim to possession was^nade by the ryots of village A on the one hand, and by the 
ryots of village B on the other, the Magistrate instituted a proceeding under section 
530 of the Criminal Procedure Code in respect of all the 109 plots, but, having 
taken evidence, dealt in his order with 12 only, directing that the ryots of village B 
should be kept in possession. 

Held that, it appearing that all the 109 plots were covered by fhe same state 
of circumstances, the Magistrate had exercised a sound discretion in acting as he did. 

M OTION, under section 297 of the Criminal Procedure Code, 
to set aside an order passed by the Joint Magistrate of Seraj- 
gunge on the 5th August 1881. 

In this case, there was a dispute in respect of lop'plots of 
land. The ryots of two villages, Boinnadiar and Khamar 
Salina, respectively, claimed to be in possession of the plots in 
question. The zemindars, under whom the ryots of the latter 
village claimed, were registered as the zemindars of the dis- 
puted lands. 

The Joint Magistrate instituted one proceeding in respect of 
the 109 plots, but, in his judgmjent, dealt only with 12 of them, 
and made an order in favbur of the ryots of the Boinnadiar vil- 
lage. It was now .sought to have that order set aside on the 
following (among other) grounds , 

(i.) That the Magistrate ought not to have instituted 
one proceeding only in respect of all plots, inasmuch as the 
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parties were different in the different parcels of land, and there 
was no community of interest in the entire land. 

(2.) That, assuming the legality of the proceedings, the 
Joint Magistrate should have dealt with the dispute, so far as it 
affected each plot separately, on the evidence adduced in regard 
to it. 

(3.) That the zemindars of the village* of Khamar Salina 
having been registered as proprietors of the land, a presumption 
should have been made in^ favour of the possession of their 
tenants. 


1881 

Aziu 

M01.LAH 

V. 

Satoo Pora- 

MANICK. 

fudgmeni. 


Baboo Saroda Persad Roy appeared for the Petitioners. 

Baboo Gopaul Lall Mitter, tor the other Parties 

The judgment of the High Court (i) was as follows:— 

We think in this rase that the order made by the Magis- 
trate is substantially correct, and that we ought not to in- 
terfere. It appears that there were 109 plots of land, of 

which the ryots of Khamar Salina claimed to be in possession 
as pykast tenants; on the other hand, the ryots of Boinnadiar 
claimed possession of those lands as belonging to their village, 
and as held under the zemindars of that village. Now tlie 

Magistrate instituted a proceeding with respect to all these 

109 plots of lands, but he only proceeded to deal with 12 of 
those plots. An objection has been taken before us that the 
Magistrate ought not, under section 530, to have included the 
X09 plots ^f land within one proceeding ; and that, even if he 
did so, he ought \o have separately tried the case of each plot 
upon the evidence taken with regard to each instead of relying 
upon the evidence adduced in respect of all of them together. 
Now, it seems clear to us that the whole of the 109 plots of 

land were covered by the same state of circumstances, m., that 
they were claimed by the tenants of Khamar Salina as their 
pykast land held by them in the village of Boinnadiar, while 
they were claimed by the ryots of* the latter village as holding 
under zemindars who, in the Collector's Court in the regis- 
tration-proceedings, had been declared as zemindars of that 
village, We tlfink that the Magistrate exercised a very sound 
discretion in dealing with the case as he did. Another of the 
(1) PoNTirsx and l^iLD, yy. • 
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Judgment. 


objections taken before us is, that the Magistrate was not 

justified' in relying in his judgme/it upon certain criminal 
proceedings as evidence. He insisted that he founded his 

judgment on the result of those criminal proceedings as stated 
— — by him, although, in fact, the result of those 'criminal proceed- 

overruled by the superior Court since his 

judgment was pronounced. Now it is true that, in his judg- 
ment, the Magistrate does refer to the^e proceedings, and it is 
quite possible that he allowed them to influence his mind to 
some extent; but it also appears from his judgment that he 
comes to his conclusion upon quite independent grounds. He 
states that it is admitted by all parties, by the Boinnadiar men 
as well as the Khamar Salina men, that the Khamar Salina 


ryots had been three years previously in undisputed possession 
of those 109 plots of land as pjkast tenants. He goes on to 
say that the Boinnadiar tenants alleged that, three years ago, 
the Khamar Salina men were turned out of such possession, 
and that, thereupon, the zemindars of Boinnadiar gave leases 
to them, although the kabuliuts were not executed until two 
years afterwards. Upon that admission, the Magistrate says 
that the onus was on the Boinnadiar claimants to prove that 
the Khamar Salina men had been turned out of possession 
three years ago as alleged. But, beyond that, he actually found 
upon the evidence before him that the Khamar Salina men 
had cultivated and ploughed the land in question within the 
present year. He says that evidence had been give* that the 
Boinnadiar ryots had also ploughed this fand within the 
present year, and he says that it is possible that may have been 
the cas&, but he does not come to the conclusion that he did 
with respect to the Khamar Salina men, vis.^ that it was proved 
that they had actually ploughed within the year. Now, if, 
upon the evidence, he found that the Khamar Salina men had 
ploughed the land this year, and if he also found that it was 
admitted that they wece in possession as pykast tenants three 
years ago, and there was no proof that, in the interval, they had 
been excluded and turned out of possession, I think he was 
quite justified in coming to the conclusion that ftieir possession 
was such that, under the law, he might make an order in. t^eir 
favour. The application will be dismissed. 
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MOHESH CHUNDER KOPALI Petitioner 

AND 

MOHESH CHUNDER DASS Opposite Party, 

« 

Evidence^^Accused person. 

A charge of theft having been laid against A and B, process was issued against 
A only, and, upon his being put upon his trial, B, who had not been arrested, was 
produced as a witness for the defence, 

Held that his evidence was admissible. 

Queen vs, Ashruf Sheik ^ 6 W. R., Cr., 91, and Reg. vs, Hanmania^ 1 . L. R., 
1 Bom. 610, distinguished. 

R-EFERENCE, under section 396 of the Criminal Prbeedure 
Code, in respect of a conviction made by a Bench of Magistrates 
presided over by the Deputy Magistrate of Faridpore. 

/ 

It appeared that Moftesh Chunder Dass and Dulaladee h^d 
been jointly charged with the theft of paddy. 

Process Vad issued against the former, and he was duly 
brought up for trial before the Bench. -At the trial, Dulaladee, 
against whom no process had been issued, was produced as a 
witness in his defence. The Court refused to receive his 
evidence, Mohesh Chunder Dass was convicted. 


1882 

Jan. mh. 

No. 235 of 
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An application was thereupon made to the Magistrate of the 
Moubsh District, who, on the 17th December 1881, referred the m*atter 
^Ropali* opinion of the Fjligh Court. 

The following order was made by the High Court (i) 

AAohbsh 

Chunder In this case Mohesh Chunder Dass and Dulaladee were 
jointly accused of, stealing paddy. The Magistrate issued 

process against ‘Mohesh Chunder Das^ only. At the trial, 
Dulaladee was produced as a witness for the defence ; but the 
Magistrate refused to receive his evidence on the ground that 
he was an accused person, and, as such, was w'ithin the rulings 
in the cases of Queen vs. Ashruf Sheiky 6 W. R. 91, and Reg. vs. 
Hanmaniayl. L. R., i Bom. 610. There is no analogy between 
those cases and the present. In the two former cases, the 
persons whose evidence was tendered had been arrested, and 
were actually unclischarged prisoners when they were produced 
as witnesses ; but, in the present case, the witness had never 
been arrested at all, and was 111 no sense a prisoner. We 
think the evidence of Dulaladee should have been received, 
and, setting aside the conviction and sentence, dii^ct that the 
prisoner be tried. The remarks made by the Magistrate in the 
judgment, that the evidence ol Dulaladee, if examined, would, he 
thought, in no way alter the merits of the case, is, in our opinion, 
very improper. It indicates a pre-determination to pre-judge 
the case, which is highly unbecoming a judicial officer. Under 
these circumstances vve think the case should be .withdrawn 
from the Bench, and be tried either by the District Magistrate 
or such other officer as he may direct, 

• (i) Morris and O'Kinbaly, Jy . 
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[criminal jurisdiction.] 


In the Matter of MOHESH 
. ROY AND ANOTHER* . . . 


CHUNDRA 


]... 


PetitionEkS, 


1881 

Jan^ Sih. 


Criminal Procedure Code {Act X,*of iSy 2 ), section so2^Recoj^ni5ance^Forfeituye 

of recognisance. 


No. O'^C. of 
188a.. 


An order estreating a recognisance or a baii*bond must be made upon evidence 
duly recorded in the case, and not upon evidence taken in other cases. 

Where a Magistrate makes an order forfeiting a recognisance under section 
$02 of the Criminal Procedure Code, tlie terms of the section must be strictly fol. 
lowed. It is not competent to direct thfit, in default of payment, the person whose 
recognisance is forfeited should be imprisoned without first issuing a warrant for 
the attachment and sale of their immoveable property. 


Reference submitted by the Sessions Judge of Pubna and 
Bogra unde/ section 296 of Act X. of 1872. 

It appeared that, on the gth September 1881, the Joint Magis. 
trate of Serajgunge directed that Mohesh Chundra Roy should 
pay Rs. 300 under his recognisance, and that Roodro Nath 
Roy, his surety, should pay Rs. 500, the amount lor which he 
had given a surety-bond, and, in default, that they should be 
imprisoned. , 

The Sessions Judge, before whom the matter was laid, referred 
it to the High Court on the ground that the Joint Magistrate 
had not made the order upon any evidence before him* showing 
that the conditions of the recognisance and bail-bond had been 
broken. The Joint Magistrate^ had, it seemed, acted upon evi- 
dence taken in respect of another case. 

The following opinions on the Reference were given by the 
High Court (i) • 

FiELD, y.— The discursive letter, with which this reference J, 

has been submitted, does not place before ills very intelligibly 
the facts of ttie case, and what the Sessions Judge considers 
to be the errors in law committed by the Joint Magistrate. 

(1) Tottenham and Fjelu, yy. • 
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Totten- 
ham, y. 


The attention of the Sessions Judge is called to the directions 
contained in Circular Order No. 18 of 15th July i860 (General 
Rules and Circular Order.s, Criminal, page iio). 

The Sessions Judge proposes the setting aside of the order 
of the Joint Magistrate of Serajgunge dated 9th September 
1881, and made und^r section 502 of the Code of Criminal 
Procedure. This drder directed the estjeatment of the recog- 
nisances of one Mohesh Chundra Roy and the bail-bond of his 
surety, the recognisances and bail-bond -having been executed 
for keeping the peace. The error in the Joint Magistrate's 
proceedings is, that his order has been made without evidence, 
taicen in respect of this matter, that Mohesh had broken the 
conditions of his recognisances by committing a fresh breacjh 
of the peace, the evidence upon which the Joint Magistrate has 
actually relied beifig evidence in another criminal case against 
Isshur. I think that the Joint Magistrate has, in fact, made 
his order for estreatment upon evidence taken in other cases, 
and not in the matter of Mohesh and his surety. His order 
must, therefore, be set aside, and he will be directed to com- 
mence proceedings de novo, 

Tottenham, 7.— I agree to the proposed order. The 
parties called upon to forfeit the amounts of the recognisance 
and the security-bond are entitled to demand an exact com- 
pliance with the provisions of the law, It appears to me that, 
besides the defect noticed by my learned colleague, the pro- 
ceedings are further open to the objection 'that the Joint 
Magistrate did not, before calling upon the petitioners to show 
cause, record the grounds of the proof that the recognisance 
and bond had been forfeited. 

Further, his final order was not according to law, for he was 
not competent to direct that, in default of payment, the petition- 
ers should be imprisoned without first issuing a warrant for the 
attachment and sale of their moteable property. 

They are liable to imprisonment only if the penalties be not 
paid, and cannot be recovered by attachment and sale. 

The order is set aside, and any amount that h&s been levied 
under it must be refunded. The Joint Magistrate can proceed 
do n^vo accqrding to law* 
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PARAMESHWARI SURMA Appellant; 

AND 

EMPRESS Respondent. 

Ptnal Code {Act XLV, of j86o), sections log and ^6 2-^ Kidnappings 
Lawful guardian of child — Custody of children, 

A Hindu female child of about 6 years having been secretly removed by its 
mother in concert with the accused, and, without the knowledge or consent of its 
father, given in marriage, the accused was charged and convicted under sections 
109 and 363 of the Indian Penal Code with abetting the offence of kidnapping. 

Held that there had been a taking of the child ffom the lawful guardianship of 
the father, and that the conviction was right, 

Although, under ordinary circumstances, the custody of the mother of an infant 
child s the custody of the falter, there is no authority in Hindu Law for the propo- 
sithn that a mother can ever have a right to the custody of her leg timaie children 
adverse to the father, 

(CmiNAl.] 94« 
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Appeal from a conviction and sentence passed by the Ses- 
sions Judge of Chittagong on the loth May 1S82. 

Baboo Durga Mohun Das, for the Appellant.^ 

The Deputy Legal Remembrancer, for the Crown. 

The facts are set, out in the judgment of the High Court (j), 
which was as folloVvs : — • 

The conviction in this case was one under sections log and 
363 of the Indian Penal Code, for abetting the oflfence of kid- 
napping, Upon the appeal, two questions were argued : first, 
whether the substantive offence was committed ; secondly, 
whether there was sufficient evidence of abetment. The second 
question we may dismiss at once by saying that, if the sub- 
stantive offence was committed, there was ample evidence of 
abetment. The ‘real question is as to the kidnapping. The 

facts proved appear to be the following : Parameshwari, the wife 
of Mua Charan Pattuk, left her husband^s house at night, taking 
with her a daughter of six or seven years old and a son still 
younger. She went to the house of a c ousin of hei;^?, who lived 
in a house in the same homestead with the accused and his 
younger brother Guru Dass, The same night Parameshwari 

gave her daughter in marriage to Guru Dass. I'he leaving of 
her husband’s house with the daughter and the marriage of 
the latter to Guru Dass, took place in pursuance of a previous 
arrangement between Parameshwari and the^ accused. And 

the marriage was without the sanction or knowledge of the 
girl’s father. It was proved that Parameshwari had sub- 

jected ^0 some degree of cruelty at the hands of her husband, 
but the Court below did not find, nor do we think it could 
rightly have found, that the cruelty was such as to justify her 
in leaving her husband’s house, even if that fact, had it been 
proved, could have affected the present charge, which we are 
inclined to think it could not have done. 

There is 110 question that, by the Hindu Law, a father is the 
guardian of his (ffiildren, and is ordinarily entitled to their 
custody. But it was suggested that, in the case of a very 
young child, the mother has as good a right to the custody 

• (i) Wilson and Macpherson, JJ, 
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as the father, and even possibly a better. So that the. taking of i88a 
the child by the mother was not a taking out of the keeping Parambsh- 
of the lawful guardian within the meaning of section 361 of 
the Indian Penal -Code. And, in support of this, a passage was 
cited from the work of Dr. G. D. Banerjee on the Law of Mar- Judgment. 

riage and Stridhun, p. 172, But we are .unable to find any » 

authority for the proposition that a mother can ever have a 
right to the custody of her legitimate children adverse to the 
father. And such a view seems to us inconsistent with the 
principles governing the Hindu Law in such matters. Of 

course, under any ordinary circumstances, the custody of the 
mother is the custody of the father, and any removal of the 
children from place to place by the mother ought to be taken 
to be consistent with the rights of the father as guardian, and 
not as a taking out of his keeping. But th& present case is 
very peculiar. The mother removed the girl from the father’s 
house for the express purpose of marrying her without his 

consent, and thereby depriving him for ever of her guardianship 
and custody. This did, we think, amount 10 a taking out of 
the keeping of the lawful guardian. The conviction is, there- 
fore, right. 
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[criminal appellate jurisdiction.] 

PROTAP CHUNDER MUKERJI . . . Appellant;. 

AND 

EMPRESS • • • Respondent. 

Criminal appeal’-^Duty of Court trying criminal appeal^Evidence, 

Per White, y.— The sound nale to apply in trying a criminal appeal, where 
questions of fact are in issue, is to consider whether the conviction is right, and, in 
this respect, a criminal appeal differs from a civil one. In the latter case, the Court 
must be convinced, before reversing a finding of fact by a lower Court, that the 
finding is wrong. 

A.PPFAL from a conviction by the Additional Judge of 
Burdwan. 

M. Ghose^ for the Appellant. 

The Deputy Legal Remembrancer^ for the Crown, 

The material portion of the judgment of the High Court (i) 
was as follows : — 

White, J . — This case comes before me in consequence of 
a difference of opinion between my brothers MiTTER and 
Maclean, one of those learned Judges being in fa*vour pf affirm- 
ing the conviction, and the other in favour of Getting it aside, 
and acquitting the prisoner. 

The prisoner is a revenue-agent or mukhtar practising in the 
Collectorate Courts at Bankoora. 

The four offences — two being criminal breach of trust, and 
two being forgery, of which the prisoner' has been found guil- 
ty by the Court of first instance-j-arisc out of two transactions in 
which he was concerned with three ryots named Koylash, 

''i 

Tarachand, and Boidyanath.. 

The prosecution also charges that, on the igth of August last, 
the prisoner received from Tarachand Paramanick Rs. 4 for 
. (1) Whitb and Maclban, yj. 
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thh purpose of paying it into the Government Treasury ; 
that he paid only Rs. 2, dishonestly retained the balance, and 
handed to Koylash a receipted chalan for Rs. 4, in which he 
had altered the figure 2 into the figure 4. 

The prosecution also charges that, on the same day, the 
prisoner .received from Boidyanath a sum of Ks. 4-13 annas 
for a similar purpose ; that he paid only Rs. 2 into the Govern- 
ment Treasury, dishonestly retained the balance, and handed 
to the ryot a receipted chalan for Rs. 4-13 annas, in which the 
figure 2 hid also been altered into the figure 4. 

The two receipted chalans are produced, and in each the 
alteration in the figure is obvious. 

Koylash and Tarachand are nephew and uncle. Koylash 
is also the son of one Soorja Paramanlck, deceased, who had 
received a notice in his lifetime to repay Rs.»4 at the Collcc- 
torate of Bankoora in respect of certain advances for rice 
which had been supplied by Government during the famine. 
Boidyanath is a friend and neighbour of* Koylash and Tara- 
chand, and^ he also had received a notice in the name of his 
deceased father to repay Rs. 4-13 annas at the same place, and 
on the same account. 

The ryots live about 10 miles distant from Bankoora. Their 
story is, that Koylash and his uncle Tarachand, on the ujth of 
August, went to the Bankoora Collectorate for the purpose 
of paying the ,Rs. 4 mentioned in the notice addressed to 
Soorja; that, on their arrival at the Collectorate, Tarachand 
saw a man with a pen in his ear whom he judged to be 
a mukhtar, and who was not previously known to either him- 
self or his nephew, but whom he identifies as the prisoner; 
that they showed the notice to the prisoner who read it, and 
said that they had Rs. 4 to pay; that Tarachand then gave 
him Rs. 4. The prisoner went away in the direction of the 
Treasury, returned again shortlyt afterwards, and delivered to 
Koylash a receipted chalan )vith a figure 2 altered to 4. As 
they were returning home, they m6t Boidyanath on the road, 
journeying Bankoora on the same errand whicJi had taken 
themselves there. He induced them to turn back and accom- 
pany him to the Collectorate. When they reached their 
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destination, the prisoner was also there, and Taracliand, pointing 
him out ’to Boidyanath, told the latter that he had employed 
that mukhtar to do the business for himself, and recommended 
Boidyanath also to employ him. Boidyanath then showed the 
prisoner the notice addressed to his father, and handed to him 
Ks. 4-13. It was late in the afternoon when this was done. 
The prisoner took Uie'money and went away, but soon return- 
ed saying that the Treasury was closed, and the money, there- 
fore, could not be paid into the Treasury then, which appears 

to have been true, and that they must come back on the mor- 
row for the receipt. TIk* ryots accordingly went away, and on 
the following day returned, when a receipted chalan vvas^ after 
some delay, delivered by the prisoner to Boidyanath in which 
the altered figure appeared. The ryots are uiuible to read or 

write. They all th^n left and returned to their villages. 

The course of business in paying money into the Treasury, 
as regards the advances and giving receipts for their payment, 
was this: Before taking the money to the Treasury, it was 

necessary to go to a mohurrir named Nilkant, who is in charge 
of this department, and who is a witness in this case, and get 
irom him the necessary information for filling up 3 chalans in 
triplicate. This information was supplied by Nilkant from a re- 
gister of Ijie advances which he kept. The chalans, which are 
blank printed forms, are then filled up and initialltid by Nilkant. 
This being done, the chalans in triplicate are taken with the 
money to the Treasury. 'Hie accountants then e;camine the clia- 
lans; and, if they find the amount tendered is the same as that 
named in the chalans, the accountants receive the money and 
initial the chalans. One of the triplicates remains with the 
Treasury, another is taken to and kept by Nilkant, and the third 
is handed to the ryot, and constitutes his receipt for the money 
which he has paid. * 

Before weighing the evidenejj of the ryot, witnesses, I will con- 
sider what appears upoiT the two statements of the prisoner 
made before the .cpmmitlin^ Magistrate and the Sessions Court. 
A cornparisoo of them with the narrative of the ryoi:s will show 
the points of difference between the prosecutions and the defence 
as regards the facts of the case. 
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The prisoner, in his two statements, admits that he lilled 
Up both the chalans in triplicate at Nilkant’s ollicc, but says 
that he’ was employed, not by the ryots, but by Nilkant, who 
had sent for him, and that he filled up * the chalans from the 
dictation of Nilkant. He states that, when the chalans passed 
out of his possession, they were each triplicate filled up with 
the proper figures Ks. 2 and Rs. 2-13 annas respectively, He 
denies that he delivered either of the receipted chalans 
to the ryots, or that he altered the abovementioned figures to 
Rs. 4 and Rs. 4«i3 annas, or was aware that the alteration 
was made. He admits that he paid Rs 2 and Rs, 2-13 

into the Treasury on the two occasions mentioned, but says 

that he received those sums respectively from Nilkant, and 

not from the ryots, and he denies that any of the ryots ever 

handed to him any money. He admits that l]e was aware for 
whom and on whose behalf lie was writing out these chalan‘i, 
and that it was on behalf of the ryots who have given their 
evidence. No question, therefore, arises here of disputed iden- 
tity either as to Protap being the man who was, to a certain 
extent by Tiis own admission, concerned in the transactions or 
as to the ryots being the persons who had that transaction. 
The prisoner also admits that he received from the ryots 
4 annas as his remuiiCTation in respect of eacii trans- 
action. 
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The , prisoser states also, though not from his own know- 
ledge, that Nilkant received the Rs. '4 and Rs 4-13 from the 
rjots. 

The prisoner’s defence, therefore, is, that, although concerned 
in the two transactions to a certain extent, he was only concern- 
ed so far as an honest man might be concerned, and that he was 
an innocent tool employed by Nilkant for the purpose of carry- 
ing out the knaveries of the latter. # 

• 

Both the assessors in the first Court and all l;he judicial minds 
which applied^ themselves to this case are agreed in finding that 
the ryots were cheated out of Rs. 4. I see no reason to differ 
from that finding. 
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A comparison of the prisoner’s statements with ttfSse of the 
ryots shows that the material tacts in which they differ, and which 
the prosecution has to prove, are — 

(1) Did the prisoner receive Rs. 4 and Rs. 4-13 from the 
respective ryots ? 

(2) Did he hand to them the receipted chalans with (he 
altered figures in them ? 

(3) Did he make the alteration ? 

(The learned Judge then dealt with .the evidence, and pro- 
ceeded as follows) : — 

I have alluded with greater particularity to the evidence for 
the defence than 1 think it deserves, because the learned Judge 
of this Court, who is in favour of an acquittal, stated to me that 
one of his reasons was, that, in his opinion, the evidence for the 
defence is quite as trustworthy as the evidence for the prose- 
cution. Since becoming aware of that opinion, I have again 
gone through the evidence to see it I could agree with it, but 
find myself unable to do so. 

On the whole I have come to the conclusion that the 
three ryots are trustworthy witnesses, and that the story which 
they tell as to the two transactions which they had with the 
prisoner is true. Upon such evidence as is before me in this 
case, I could not come to a contrary conclusion without throw- 
ing over and discrediting the whole of their testimony for the 
single reason that Nilkant is shown to have done that in the 
first instance which enable the fraud to be perpetrated, and 
that Nilkant’s act makes it probable, that, if he had profited 
by the fr.aud, he would try to screen himself by instigating the 
defrauded parties to bring a false charge against an innocent 
person. 

To disbelieve the three ryots on such grounds as these 
would be, in my opinion, to disregard all the ordinary rules 
which govern Courts of Justice in weighing and appreciating 
human testimony. 1 adimt that the sound rule to apply in trying 
a criminal appeafl,* where questions of disputed fact are in issue, 
is to consider whether the conviction is right, and* that, in this 
respect, a criminal appeal differs from a civil one. There the 
Court must be convinced before reversing a finding of fact by 
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a lower Court that the finding is wrong. Applying, what 1 
hold to be the sound rule 'in a case like the present, I am of 
opinion, so far as the facts are concerned, that the conviction is 
right, and ought tabe upheld. 

I would, therefore, affirm the conviction, and dismiss the 
appeal. • 
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In the Matter of JADUNATH HAZRA . . . Appellant ; 

AND 

ANNODA PROSAD SIRCAR RESPONDENT. 

Sanction to prosecute. 

On an application to a Moonsiff for sanction to prosecute, the following order was 
made upon the petition : “ If the petitioner thinks there is sufficient evidence 
against A, I have no ^objection to give such sanction.*' 

Held that the order was not a sufficient sanction to support a proiecution. 

Reference submitted under section 296 of the Criminal Pro- 
cedure Code, Act X. of 1872, by the Officiating Sessions Judge of 
Hooghly, 

The terms of the Reference were as follow : — 

It appears that one Annoda Prosad Sircar was charged be- 
fore the Deputy Magistrate of Mohesorekha with on offence un- 
der section 207, Criminal Procedure Code. The Deputy Magis- 
trate heard all the evidence, and apparently arrived at an opinion 
that the accused was guilty, and then suddenly turned round 
and acquitted him on the ground that no proper sanction was 
given. .1 must say I am somewhat at a loss to understand why 
the Deputy Magistrate should consider the sanction insuffici- 
ent. The sanction is in these words : If the petitioner thinks 
there is sufficient evidence against Annoda Prosad Sircar, I 
have no objection to give same sanction asked for herein,” 
The Moonsiff, who wrote this* evidently does not write English 
very correctly, but 1 *think his plain meaning was, that he 
thought there w^» a case* for enquiry, that he was willing to 
sanction air enquiry, though he may here, perhaps, at the same 
time, have suggested a doubt whetlier the prosecution was |like- 
ly to lead ^ to much practical good. Still it seems to me that 
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it was a distinct, and, as far as I see, a sufficient sanction. The 
rulings referred to by the Deputy Magistrate do not seem to me 
to the point. The facts of the case of Mahima Chandi a Chuck- 
erbutty^ 7 B. L. R. 26, were very different.. There a sanction had 
been given for fhe prosecution of two persons, and a further 
application was made for sanction to include a third person in 
the* prosecution. Instead of this being .done, the Collector 
simply restricted the previous sanction which ‘extended, as there 
said, to two persons only, and no sanction had, therefore, ever 
been given for the prosecution of the third person at all ; in the 
present case, however, a distinct sanction was given for the 
prosecution of Annoda Sircar. In the case of Empress vs* 
Sahsukh, I. L. R., 2 All. 533, the only point I can find ap- 
plicable to the present case are the concluding remarks of 
Mr. Justice Straight, which seem, however, more applicable to 
the judgment of the Deputy Magistrate tliafi the facts of the 
case. 

I think, therefore, the Deputy Magistrate is wrong in holding 
that there was no proper sanction for the prosecution of Annoda 
Sircar, and •his acquittal of the prisoner leads to the lamentable 
result thaS although Annoda has been found to be guilty, he is 
allowed to slip through the hands of justice on a mere techni- 
cality. The fact that he has acquitted the prisoner, instead of 
simply discharging him, seems to present so m i difficulty in the 
way of amending his order, I think, however, that the papers 
should be. laid 43efore the High Court for such orders as the 
Honourable Court may think proper to pass. 

The following order was made by the High Court (i) 

We are of opinion that the so-called sanction .was not 
sufficient to support the prosecution. We, therefore, decline to 
interfere. 
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i88a In THE Matter OF EMPRESS Appellant; 

M»y 22nd, 

AND . . 

No. 104 of 

♦ i88a. ALIM MUiNDLE and others Respondents. 


Commiiment without Jurisdiction’^Competent Court'^Procedure'^ 
Criminal Procedure Code {Act X, of 1872)^ section 147, 

Where a Magistrate without jurisdiction commit an accused person to the Ses- 
sions Court, such commitment is void^ and no reference to the High Court is necessary 
to have it set aside. ' 

Reference submitted by the District Judge of Mymensingh 
t< under section 296 of Act X. of 1872. 

The circumstances under which the reference was made were 
thus stated by the Sessions Judge 

“ It appears that, out of the seven men sent up, four are resi- 
dents of • the Sylhet District, namely, Alim Mundle, Alim 
Munshi, Samir Mirshikari, and Banu Hajam. Their offences 
also on the evidence before me, and as stated by the Police and 
Government Pleader, have been committed in* the District of 
Sylhet, and are of such a nature that this Court can in no way 
take cognizance ot them. Nothing connected with them has 
taken place in this District. 

“For this reason, this Court is without jurisdiction as re- 
gards those four men, and the Deputy^ Magistrate of Netrokona 
was also without jurisdiction to enquire into their offences. 

“ The commitment pf these men to this Court under sections 
231 and 232 and (as regards Banu) section 235 of the Indian 
Penal Code will, therefore, be sent to the High Court in order that 
it may be set aside, and the Sylhet authorities may be directed 
to deal with those offences. <' : 



VOL. XI.] CRIMINAL JURISDICTION. 56 

The judgment of the High Court (i) was |^s follows : — 

This is, in our opinion, essentially a matter on 'which the 
explanaJtion of the Magistrate should have been obtained, and 
submitted to us with any report from the Sessions Judge. 

If the Sessions Judge finds on the record of the enquiry 
held by the Magistrate that the Magistrate had no juiisdiction 
to- take* any proceedings against some of. the accused, there is 
no commitment before • the Sessions Judge so far as they are 
concerned, and no orders from the High Court are necessary. 
The Magistrate would not be a competent Magistrate within 
the terms of the Explanation to section 197 of the Code of 
Criminal Procedure. If the commitment is not valid, the 
accused should be sent to the District Magistrate to be dealt with 
in accordance with law. 

Let the record be returned for the orders of the Sessions 
Judge. 

(i) PRINSBP and O’Kinbaly, yy. 
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[criminal JtRlSDICTION.] 

In the Matter of DHUNNU KAZEE ^ 

AND > Petitioners. 

KHORSHED KAZEE J 

Criminal Procedure Code {Act X. of 18^2), section 26j--Verdict of Jury^ 
Jury^ Verdict whether against weight of evidence — Duty of Court 
under section 263 0^ Act X. of i8'j2^Weight of evidence ^Jury^\ When Court 
may interro^ate-^Fraudulefit use of forged document — Forged document 
when used fraudulently. 

In a reference under section 263 of the Criminal Procedure (Act^X, of 1872), 
on the ground that the verdict of acquittal by a jury is against the weight of evi" 
dence, it is necessary for the High Court to consider merely, having regard to the 
circumstances which the prosecution were baund to prove, ji^'hcther, on the evidence, 
the verdict was such as reasonable men ought to have come to. 

Under section 263, tiie Court is authorized to put to a jury such questions only 
as are necessary to ascertain what their verdict is. Accordingly, where a jury returns 
a plain simple verdict of “ not guilty, ” whether that v erdict be*erroneof\is or not, it 
is the duty of the Court to receive and record it without asking any questions abou*^ 
it. 


Although a person’s title to property may be ever so good, yet, if, in the course 
of an action brought against him to obtain possession of the property, he uses, by 
way of supporting his title, though there be no necessit y for doing so, a forged 
document, he uses that document fraudulently. 

Reference submitted by the Officiating Sessions Judge 
of Burdwan to set aside tjie verdict of a jury on the ground 
that it was against the weight of evidence. 

The accused were tried, one under section 471, and the 
other under^ sections f of the Penal Code. The jury return- 
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ed a verdict of ** not guilty/^ The evidence will be found in 
the judgment of the High tourt on the Reference. 


Baboo LJmbica Churn Bose^ for the Accused. 
Baboo Ram^Churn Mitter^ for the Crown. 


Tl]e judgment of the High Court (1) was ^delivered by 

Norris, J, — In thjs case the accused Dhunnu was charged un- 
der section 471 of the Penal Code, with having, on or about the ist 
February 1879, at the- Jehanabad Moonsiff’s Court, fraudulently 
and dishonestly used as genuine a certain document dated 12th 
Falgoon 1260, knowing or having reason to believe the same 
to be a forged document, and the accused Khorshed Kazee was 
charged under sections of the Penal Code with abetting 
the fraudulent and dishonest use of the forged document, know- 
ing or having reason to believe that the same* was forged. The 
jury unanimously acquitted the accused. The Officiating 
Sessions Judge of Burdwan, before wdiom the accused were 
tried, disagreeing with the verdict of acquittal, has submitted 
the case Jo the High Court under the provisions of section 
263 of the Criminal Procedure Code. 

In arriving a|^ a conclusion as to what principles should 
guide me in the exercise of the discretion given me by sec- 
tion 263 of the Criminal Procedure Code, 1 am not left 
without authority. In The Empress vs. Makhun Kumar^ i Cab 
L. R. 2^5, at» p. 281, Garth, says: With regard to the 
first of these questions '' (/.^., how far the High Court is justi- 
fied, in a case referred under section 263 of the Criminal Pro- 
cedure Code, in convicting the accused contrary td the ex- 
press and unexplained finding of a jury), “it appears to me 
that, by that section, the Legislature intended to vest in the 
High Court a very lyg^ discretion, and that it would be im- 
proper for us, if not impossible, to lay down any fixed rule by 
which that discretion should fJe controlled ; the verdict of a 
jury, who are the legally constituted judges of facts, and have 
the advantage of seeing the case tried, a*nd of hearing the 
witnesses examined “ (and, what is more important, cross- 
examined), “ought always, in my opinion, to command its 
(i) Maclean and Norris, JJ, 
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proper weight, and the more unanimous their verdict may be; 
and the less likely to have been influenced by prejudice or error, 
the more entitled it should be to our respect and considera- 
tion ; but there may be many occasions where, as it seems to 
me, little or no weight should be attached to their verdict ; as, 
for instance, where, out of a jury of five, three are of ope way 
of thinking and two ol another, and the presiding Judges 
agree with the minority, or where it is manifest from the 
conduct of the jury or otherwise that their minds have been 
influenced by a prejudice which has prevented them from 
forming a correct judgment. In the exercise, therefore, of my 
own discretion in cases coming before us under this section, 

I should not go so far as to hold with MaCPHERSON and MORRIS, 
JJ t 25 W. R., Cr. Rul., 77, that ‘ the verdict of a jury 
should not be interfered with’ except where there is a gross 
and _ unmistakeable miscarriage of justice ; ’ nor, on the 
other hand, should I consider myself justified in deciding 
any case according to my own views of the evidence without 
giving the verdict of the jury its proper weight. Each case, 
in my view of the section, should depend upon its own circum- 
stances.” 

In Reg, vs. Khtnderav Bajieav, I. L. R., i Bom. 10, 
West, J., says: “The section we have quoted" (»>., section 
263, Criminal Procedure Code) “ lays down that the Court may 
acquit or convict without reference to the charge? made against 
the accused ; in other words, the functions both of the Judge 
and jury are cast upon the Court, and this differentiates our 
position very widely from that of the Courts in England. Not- 
withstanding this difference, however, and the more onerous 
duties devolving in conseq uence on the High Courts in India, 
we still desire to be guided as far as may be by the analogies 
of the English Law. It is a well-recognized principle that the 
Courts in England wilj not ’set aside the verdict of a jury 
unless it be perverse and patently wrong, or may have been 
induced by an erro'r of the Judge. We adhere generally to 
this principle, notwithstanding our large discretionary powers, 
firsts on the constitutional ground of taking as little as-j>ossi- 
ble out of the hands to which it has been primarily assigned 
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by the Legislature ; and,^ secondly^ because any undue* interfer- 

ence m^y tend to diminish the sense of responsibility whict it inre 

is desirable that a jury should cherish.. We think, however, Kazbe 

that, by our rectifying a jury's verdict in a proper case, we 

shall increase, not diminish, that sense of responsibility. Kazbe. 

• The* principles which guide the KngHsh Courts in decid- Judgment, 
ing whether a new trial should be granted upon the ground Norris, J. 
that the verdict was against the weight of evidence were dis- 
cussed in the recent ca*sc of Solnnun vs. Buton^ I . R., 8 Q. B. D. 

176, where the Court of Appeal said: “The rule on which a 
new trial should be granted on the ground that the verdict 
was unsatistactory as being against the weight of evidence 

ought not to depend on the question whether the learned 
Judge, who tried the action, was 01 was not dissatisfied with the 
verdict, or wiiether he would have come to the same conclusion 
as the jury, but whether the verdict was such as reasonable men 
ought to have come to. “ 

The Judge, in his report referring the case to us, makes no 
complaint 0^ the conduct of the jury on the ground of pre- 
judice; he complains only that the verdict was against the 
weight of evidence, ♦and he seeks to substantiate that complaint 
by calling attention to the answers given by the jury to cer- 

tain questions put to them by him after they had returned their 

verdict. I bhall presently refer to these answers. 

• • 

Endeavouring to guide myself by the light of the princi- 
ples laid down in the decisions 1 have quoted, 1 have to ask 
myself “ Is this verdict, which is sought to be set aside, such 
as reasonable men ought to have come to?'' In order to 
answer this question, it is necessary to consider what the pro- 
secution were bound to prove against the accused in order to 
justify a conviction. It was incumbent upon the prosecutor 
to prove (i) that the document alleged to have been used by the 

accused was, in fact, a forged document ;*(2) that it was used by 

the accused ; (3) that, at the time it was used by* the accused, they 
knew or had reason to believe that it was a forgery ;*(4) that, at 
the time they used it, knowing or having reason to believe that 
It was a forgery, they did so fraudulently or dishonestly. If 
any one of these points was left in doubt, the jury were bound 
[Criminal.] C. L. R. 96. 



HIGH COURT. 


173 


[VOL. XI. 


1882 

In fe 
Dhunnu 
Kazsb 
and 

Khorshbd 

Kazhb. 

Judgment , 

Norris, J , 


to acquit. A verdict of acquittal would be such as reasonable 
men ought to have come to.^' 

The document which was alleged to have been a torgery 
was a hiba-bil-evvaz or deed of gift purporting to have been 
executed in favour of the accused by their father, Sudderuddin 
Kazee, and to have been registered by one Golam Russool, 
Kazee of Jehanabad, on the 14th April 1854. Sudderuddin 
Kazee died soim* to or 12 years since, leaving the two 
accused, a daughter, and a widow, the mother of his three 
children, him surviving. If the hiba was genuine, the widow 

and daughter were disinherited; if it was a forgery, the 
daughter became entitled to one-lifth of seven-eighths of her 
father’s properly upoiT his death. 

The daughter, after her father’s death, married one Aminud- 
din Kazee. The prosecutor alleged that both the father’s 
execution of, and the Kazee’s cerlilicaLc of registration en- 

dorsed on, the hiba-bil-ewaz were forgeries, but they did not 
charge cither of the prisoners with the actual forgery. No- 

thing worthy of the name of evidence was forthcoming at the 
trial to prove that the father’s signature was a forgery, and 

practically that point was abandoned by the prosecutor. On 
the olluT hand, tliere was an overwhelming body of evidence 
proving beyond all doubt that (iolam Russool’s certificate of 
registration was a lorgcry, and I am abundantly satisfied that it 
was a forgery. Thus tlie fir.st point necessary for the prosecu- 
tor to establish was established. The use of the liiba by the 
accused was also proved by their own admissions. Point the 
second has thus been established. 

In order to establish the third point, which, for brevity, 1 
will call a guilty knowledge on the part of the prisoners, the 
prosecution sought to prove, that after Sudderuddin’s death, his 
widow lived iu commcnsality with the accused; that the 
daughter enjoyed the properly equally with them ; that Amin- 
uddin had tried to sell his wife’s share to the accused ; that not 
only did they not mention the hiba, but carried on negotiations 
for the purchase, which only fell through by‘ reason of the 
accused not offering a sufficient sum; that the accused, after 
the negotiations with Aminuddin had fallen through, know- 
ing that he was treating for a sale to one Sheikh Budruddin, 
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allowed the treaty to continue, and said nothing afbout the 
hiba ; that, after the sale to Biulruddin had taken place, 

when he went to take possession, Dhunn.u Kazee told him that 
his (Ohunnu's) brother was in Calcutta, and would not return 
for 15 days, when possession should be given, that, after 
the. expiration of 15 days, Dhunnu told Jiiin that he would 
not give up posscssitwi ; that, when Budniddin saw the ac- 
cused and their - sister in the MooiLsilf’t* Court, the accused, 

instead of producing the* hiba at once, asked lor 15 days^ 
time to put in their written statement, and, al Uie expiration 
of that period, asked for anoLlicr adjournme nt, and subsequently 
for a third, and that it was not until alter tlie third adjtJurn- 
rnent that the hiba was filed in the MoousilPs Couit, if these 
facts or the more important of them had been proved, 1 should 
have been of opinion that the jur\, as rea^aflnbie men, ought 
to have coni! to the conclusion” that a guilty knowledge on 
the part of the accused was establisiied Bui I am by no 

means satisfied that these facts or the more important ol them 
were proved. Tiiey rested upon the testiiiiiuiy of Budruddin 
and Aminuddin. 'Tiie former admitted ttiat he had been 

imprisoned for three months for being in possession of stolen 
property; that he was on bad terms with the accused before 
his purchase from Aminuddin ; that he had charged ’Khorshed 
with stealing a goat, which charge was dismissed ; that, since 
then, he had twenty or twenty-live civil suits with them. He 
also stated that Aminuddin was on bad teims with the accused. 
It is true that he says he still eats at the houses ot the accused, 
hut as I understand, it is only in cases of the most bitter hatred 
that one Mahomedan will refuse to eat salt with another. 
Upon these admissions, I am not satislied with the truth of this 
witness’s evidence, Aminuddin admits that he has had a suit 
with the accused, and that he is on bad terms with them, and 
that Budruddin used to assist hftn in his litigation with the 
accused; and though he says that three or four persons were 
present when he tried to sell the property fu the accused, he 
cannot remember their names. I am not satislied as to the 
truth of this witness’s evidence, f am of opinion that the pro- 
secution failed to prove a guilty knowledge on the part of the 
accused; and, if I can sec my way to this conclusion, how much 
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more pr'obable is it that the jury, w)io bad a full opportunity 
of judging of the credibility of the witnesses by observing 
their demeanour in • the witness-box, and how they went 
through their cross-examination, may have cbme to the same 
conclusion. It may, no doubt, be said that the jury have not 
expressed any opimon upon the evidence of Budruddin and 
Aminuddin. It is sufficient to say in reply that their opinion 
was not asked, and as they found a general verdict of “not 
guilty, I have a right to assum e tliat this estimate of the 
evidence corresponds with the one I have formed. 

This finding disposes of the case. I think it right, however, 
to deal with an argument that was advanced on behalf of the 


accused at the hearing before us. It was urged thus: “The 
accused had a good defence to Budruddin’s action with- 
out having recourse to the hiba. That being so, even 
assuming that the hiba was forged, and used by the ac- 
cused witli a guilty knowledge, yet, as there was no legal 

necessity for their using it, they cannot be said to have used 
it fraudulently or dishonestly.’^ I am clearly of 'Opinion that 

the use of the hiba, under such circumstances, was “fraudu- 
lent.” The word “fraudulently” is defined by section 25 
of the Penal Code thus ; “ A person is said to do a 

thing fraudulently if he does that thing with intent to 
defraud, but not otherwise.” It is to be observed that this 


definition of “ fraudulently ” differs entirely ‘ from that of 
“ dishonestly ” as given in section 24. To do a thing dishonest- 
ly, there must be the intention of causing wrongful gain to one 
person ^r w^rongful loss to another; and “wrongful gain’* is 
defined to be “ gain by unlawful means ” of property to 
which the person gaining is not legally entitled, and “ wrong- 
ful loss” as the loss by unlawful means of property to which 
the person losing it is legally entitled.” A general intention 
to defraud, without tjie intention of causing wrongful gain to 
one person or wrongful loss to another, would, if proved, be 
sufficient to support a conviction. Maule, 7., says in Reg. vs. 
Nash^ 2 Denn. C. C. R. 500 : “ There may be an intent to defraud 
without the power or the opportunity to defraud;” and at,p 503, 
“It is not necessary that any person should be in a situation to 
be defrauded. I am further of opinion that, in such a case as 
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was put in argument before us, the intent to defraud the party 
to wham the document was altered (in this case Budruddin) was 
a necessary inference which the jury ought to have been direct- 
ed to draw. ^ ^74 J ^ 

C. and P. 582.) Let a person's title to property be ever so good, 
yet, if, *in the course of an action brougl]t against him to gain 
possession of the property, he uses, by way of supporting his 
title, though there may be no necessity for the use of it, a forged 
document such as this * hiba, I am clearly of opinion that he 
uses it fraudulently. 

It now only remains for me to notice the answers of the 
jury to certain questions put to them by the Judge after they 
had delivered their verdict. In reply to questions from the 

Court, the jury stated as the reasons for their verdict: “There 
is no proof to show when the registration-ctfrtiheate was forged, 
i. e., whether before or after the document A (the hiba) was 
tiled in the Moons iff’s Court. There is also no proof as to who 
forged the registration-certificates, /. e’., whether forged by the 
father of,th: accused, or by the accused themselves, aud, in 

the former case, that the accused knew they werti forged.” 
“ I'hey find that the registration-certiheate is a forgery, but not 
the executant's signature on the document.” 

It was urged by the learned pleader who appeared for the 
Crown that these answers showed that the jury had come to 
very foolish conclusions upon the evidence, and that, in receiv- 
ing their verdict, he ought to proceed upon the assumption that 
these foolish conclusions, and these alone, had induced them to 
return a verdict of acquittal. It may be that the conclusions 
are foolish, but 1 refuse to consider these answers at all, 
because i am of opinion that the Judge had no right to put 
the questions which called forth the answers. The Court is 

authorized by section 263 to ask the jury such questions as are 

necessary to ascertain what their verdict is. In this case 
the jury had returned a plain simple verdict of “ not guilty ; ” 
jt may have been erroneous, but it* certainly* was not ambiguous, 
and the duty of the Judge was to receive it, and 'record it with- 
out asking any questions about it. 

For the reasons given above, 1 am of opinion that the verdict 
of acquittal should stand. 
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In TiiE Matter of-g6pAL CHUNDER S[RDAR . Petitioner. 

Abetment of extortion — Illegal omission— Penal Code (Act XLV. of i860), 

section roy. 

A having been found guilty of extortion in having taken Rs. 15 from a woman 
by threatening to bring a charge of theft against her, the p ^titioner, who was the 
village chowkidar, was found to have stood by during the occurrence, and not to 
have disapproved of A's conduct, and was convicted of abetment of extortion by the 
Deputy Magistrate. 

Held that there ha*d been no illegal omission on the part of the petitioner, and 
therefore the conviction was bad. 

Motion to set aside a conviction and sentence passed by 
the Deputy Magistrate of Diamond Harbour in the *24-Pergun- 
nahs dated the 7th March 1882. 

Baboo Boidonath Dutf^ for the Petitioner. 

The facts are set out in the judgment of the High Court (i), 
which was as follows : — 

In this case one Shab ("hand Bhandari was charged with 
extortion, the extortion being said to consist in taking Ks. 15 
from a woman by threatening to bring a charge of theft 
against her. 

The petitioner before us, Gopal Chunder Sirdar, was the 
village chowkidar, and he has been convicted of abetment of 
the extortion committed by Shab Chand Bbandari. 

The Deputy Magistrate says in his judgment; “Though 
“it does not appear that he (Gopal Chunder Sirdar) said or did 
“anything in particular, hk presence during the occurrence 
“added to ^he fact of his not having disapprov^ed of the ac- 
“ cased Shab Chand^s words and conduct and action, suffi- 
“ciently indicate abetment on his part. “ " ’ 

(i) McDonell and Field, Jf , 
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We think that the omission on the part of Gopa^ Chunder 
Sirdar . to disapprove the conduct of Shab Chand Bhandiiri 
cannot, under the circumstances, be said to amount to abet- 
ment. The only portion of the definition in section 107 of the 
Penal Code which can be supposed to apply is the third clause, 
vi&.^ intentionally aids, by any act or .illegal omission, the 
doing of that thing.’’. Now there was no* illegal omission 
on the part of the chowkidar in this case. He was not bound 
by section 89 or by section 90 of the Code of Criminal Pro- 
cedure to report the offence of extortion ; and, even if he were 
so bound, his subsequent omission to report the commission 
of the offence could not be said to be intentionally aiding the 
doing of the thing itself, which must have been done before it 
could be reported by the chowkidar. 
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The offence of extortion is not a ccjgnizable offence,” 
and therefore, even if we suppose that the chowkidar knew the 
charge of theft to be false, and this does not appear , section 95 
or section 97 of the Code of Criminal l^rocedure would not 
apply, • 


That the chowkidar intentionally aided the commission of the 
offence of extortion by any aot is negatived by the Magistrate’s 
finding ; and we are unable to see that he aided by any 
illegal omission. We must, therefore, set aside the convic- 
tion and sentence. 
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In the Matter of KALI CHURN 
MOOKERJEE and others . . . 


Petitioners. 


Private defence-^Plea—Acqmttal-^Evuhnce Act (/. of i 8 p), section 705. 

Where the accused had been convicted of riot under section 148, and of griev- 
ous hurt under seciiop, 325, of the Penal Code, the Sessions Judge on appeal held 
that the complainants had themselves been the aggressors, and that the accused 
had merely exercised the right of private defence ; but, inasmuch as they had not 
set up the plea of private defence, he considered it was not competent to him to set 
aside the conviction. 

Held that, on the finding of the Sessions Judge, the accused were entitled to 
an acquittal, 

Mot ION to set aside a conviction and sentence passed by 
the Deputy Magistrate of Moheshpore. 


Bdboo Amarendro Nath Chatterjee^ for the Petitioriers. 
Baboo Ram Churn Mitter^ contra. 

The facts are stated in the judgment of the High Court (i), 
which was as follows ; — 

The petitioners have been convicted of riot being armed 
with dangerous weapons under section 148, and of grievous hurt 
under section 325, by the Deputy Magistrate of Moheshpore. 
On appeal the sentences were reduced, and the Sessions Judge 

made the following observations : “ I am, however, satisfied on 

• ♦ 

the documentary evidence that the land in dispute was let, in 
the first instance, to the lessor of the complainant in the 
counter-case, and that the party of the present complainant 
. (I) Prinsbp and O'Kinbaiv, JJ, 
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was the attacking party. That being so, I think the sentences 
tl^at have been passed are excessive. No doubt, not having set 
up the plea of private defence of property in the lower Court, 
he cannot in appeal rely on that plea to the extent of claim- 
ing an acquittal, but it is, I think, a circumstance to which 
weight ghould be given in estimating thej proper punishment 
to be inflicted. , 

From this we understand the Sessions Judge to be of opinion 
that, had the appellants before him been in a position to claim 
an acquittal on the ground that they had not been properly 
convicted, because, on the evidence on the record, they had 
committed no offence, he would have acquitted them, but, inas- 
much as, by not raising before the Magistrate the plea that they 
were acting merely in exercise of the right of private defence, 
he could not consider the point except in ftiitigation of the 
sentences passed. Such an argument is clearly untenable. If 
the plea could be entertained at all, it could be maintained to 
the fullest extent. The Sessions Judge has, in effect, held that, 
on account of a technicality which is altogether without any 
force, the appellants before him were unable to contend that 
they had not committed the offence of rioting, but that, although 
they were not guilty, still, in consequence of the omission to 
plead this before he Magistrate, they could not claini absolute 
exemption from punishment. 

It is true that section 105 of the Evidence Act placed on 
the accused the burden of proving that, in any criminal trial, 
they acted within their legal rights in the exercise of the 
right of private defence of property, still this burden can be 
discharged by the evidence of witnesses for the prosecution as 
well as by evidence for the defence on such a plea being set 
up; and the accused are clearly entitled to claim an acquittal 
if, on the evidence for the prosecution, it is shown that they 
have committed no offence. • 

Further we would observe that, if * the evidence for the 
prosecution did establish this, the chafge on which the accused 
were tried was .incorrect, for applying illustration (*2), section 
439 of the Code of Criminal Procedure, to the present case, the 
charge of rioting is equivalent to a statement that the act of 
[Criminal.] C. L R. 97. 
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the accused fell within the definitions of rioting given in 
Inre sectioos 146 and 148 of the Penal (Code; that it did not fall 
^oo^Rlfcir general exceptions of the Penal Code ; &c. 

— But if the evidence showed that it did fall .within one of the 
general exceptions, that relating to the exercise of the 

right of private defence of property, the charge was unsus^ 
tainable. 

We have some doubt whether we ought to remand this 
case for a re-trial of the appeal by the Sessions Judge, but, 
having regard to the terms of the judgment already quoted, 
we think that we may accept it as a finding that the appellants 
were acting in the legal exercise of their right of private 
defence of property ; and, as they are consequently not guilty of 
the offences for which they have been committed, they must be 
acquitted. 

Orders should issue for their immediate release. 
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. In the Matter of ISSUR CHUNDER NATH 

• and 

KALI CHURN NATH and another. 

• • 

Criminal Procedure Code (Act X, of section 5a /— of 

Revisi on^Procedure , 

Where a Magistrate considers that there is no sufficient reason for proceeding 
under section 521 of the Code of Criminal Procedure, he may let the matter drop, 
and the High Court will not, as a Court of Revision, interfere with his action. 

In the Matter of Sonai Paramanick, 1 C. L. R. 486, followed. 

Th,s was a Reference by the Officiating Sessions Judge of 
Mymensingh for the opinion of the High Court under the cir- 
cumstances stated by him in the following report : — 

“ A complaint was laid before the Magistrate that one Kali 
Churn Nath and others had closed a public road used by 
men and cattle. After taking a report from the Police, the 
Magistrate issued an order to the accused to open the road, or 
show cause to the contrary under section 521 of the Criminal 

Procedure Code. 

• • 

Kali Churn Nath appeared and showed cause on the 24th 
March, and, three days later, Ramananda Adhikari, who was one of 
those against whom notice had issued, appeared and claimed 
a jury under section 523. These two persons* interests ap- 
peared to be opposed. They made contradictory allegations, 
each charging the other with obstructing the road. 

“On the 31st March, the Magistrate appointed a jury, but, 
on the petition made next day by Kali Churn, he cancelled the 
order, as he considered the case was not one for the applica- 
tion of the provisions of section 521, fhe two defendantshaving 
conflicting intefests, and he, therefore, referred the* complaint 
to the Civil Court. 


188a 

May istk. 
No. 99 of 

i88t. 
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i88a 11 Kali Churn’s objection is, that the matter has been already 

In T$ decided < in his favour by a decree of the Moonsiff’s Court, 

Chundkr would show that the road was not a public oi>e. That 

Nath decree is one under section 9 of Act I. of 1877. 

Kal^^hurn « [ think the order for a jury ought to have been allowed to 

stand, because it would have been for the jurors to decide how 

judg^nU Churn wa's protected by his decree. If things 'are 

allowed to remain as they are, complainant will have no remedy, 
for a civil suit will not lie for obstruction to a public road. 
Besides I do not think the contradictory allegations of the 
opposite party can affect complainant’s position. If the jury 
decide in his favour, he can force either or both of them, if 
necessary, to remove the obstruction. 

“For the above reasons, I think the order cancelling the 
order for a jury should be set aside, and the jury directed to 
proceed with their deliberation. “ 

The order of the High Court (i) was as follows 

We see no reason to interfere. We agree with the judg- 
ment of another Division Court in the case of Sonai Parama’- 
nick^ I C. L, R. 486, that the Magistrate, having satisfied 
himself (as in the case now before us) under section 521, was 
at liberty to let the matter drop. 

(1) Prinsbp and O’Kinkaly, JJ . 
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LUDDUN SAHEBA • Appellant; 

• AND 

MIRZA KAMAR KUDAR RESPONDENT. 

■ • 


Criminal Procedure Code {Act X. of 18^2)^ section 5 marriage under 
Shia Lav)^M aintenance of Shia iioife by moota marriage. 

Although a Shia wife by moota marriage is not entitled by the Shia Law to 
maintenance, such a wife is entitled to maintenance under the provisions of sec- 
tion 536 of the Criminal Procedure Code, Act X. of 1872. 

Where a Shia husband gives up the unexpired portion ^f the term fixed by a 
moota marriage, he does not thereby terminate the relationship of husband and 
wife. 

^^OTION to set aside an order passed by the Deputy Magis- 
trate of Alipore, 24-Pergunnahs. 

The petitioner in this case made an application, under section 
536 of the Code of Criminal Procedure, for the purpose of 
obtaining an order for maintenance of herself as the wife of 
Prince Mirza Kamar Kudar. It was admitted on all hands that 
the parties ware Shias, and that she was a wife by the moota 
form of marriage contract. She alleged that the period of the 
contract made between herself and the defendant was 50 
years. The defendant, on the other hand, alleged • that the 
period was one month and a half only. 

The Deputy Magistrate, before whom the case came for dis- 
posal, was of opinion,, first, that, inasmuch as, under the Shia 
Law, a moota wife has no right to maintenance, the petitioner 
was not entitled to obtain an order fgr maintenance under the 
provisions of section 536 of the fode of Criminal Procedure ; 
and, secondly, that, as the defendant had given up the remaining 
term of the period of the moota marriage, the petitioner was 
no longer a wife within the meaning of section 536. 


1883 

A^l 24 tk, 

No. 93 of 
188a. 
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‘®®* Ameer Alt and Moonshee Serajul hlamf for I'he Petitioner 

Luodun Abdul Rahman, contra. 

Samua 

V. 

Mim 

Kj»iAR 

Kudar. Ameer The Deputy Magistrate has ' dismissed the 

Argument, petitioner’s application on two grounds: — (i) because, under the 
Shia Law, a wife< is not entitled to maintenance; ahd (2) 

on the ground of the alleged divorce by the husband. He is in 
error on both points. It is true that, under the Shia Law, a woman 
married by the fnoota form is not entitled to maintenance, 
but the petitioner does not claim maintenance under the 
Shia Law; her claim is based upon her statutory right to 
maintenance under section 536 of Act X. of 1872, the 

Criminal Procedure Code. Is a woman married by the moota 

form a wife or not? In order to determine this point, 
we have to refer fo the personal law of the parties. The 
Shia Law recognizes such a connection as a lawful mar- 
riage; the offspring of the union are regarded as legitimate, 
and are entitled to inherit from their parents (Sharaya-uMslam, 
p. 279; I Querry, p. 689). There can be no question, there- 
fore, that the petitioner is a wife within the meaning of the 
section, and entitled to maintenance. As regards the second 
point, the Deputy Magistrate has misread the Shia Law. 
He has understood zihar to mean repudiation, but see Baillie's 
Imamiya Law, p. 43, and i Querry, p. 694, for the true mean- 
ing of the word. The “giving away “ of the term of moota 
(the period for which the marriage is contracted) does not 
mean talak (Sharaya-ul-lslara, p. 28) ; it is equivalent to khuta. 
Khula can* only take place with the consent of the wife. The 

husband can make a “ gift “ or heba of the period of moota 

with the consent of the wife ; for no gift is valid without 
acceptance. If it be held that the husband can make a “gift 
o^ the term” without the consent of the wife, the result would 
be that he would have ^the pbwer of ialaking her, though^ 

under the Shia Law, he has no such power (Sharaya-ul-Islam, 

• • 

p. 382). I submit ’that the case should be sent back to 
the Deputy Magistrate for a trial of the issue as to' the period 
of the marriage. 
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Ahdur Rahman contended that a moota wife is not a wife in 
the proper sense of the t*erm, and, therefore, the petitioner was 
not entitled to maintenance under section 536 of Act X. of 1872- 
In the second place, the husband repudiated her. (Field, J , — But^ 
under the Shia Law, he has no power of repudiation.) I submit 
that he^ can “give away'^ the term. (Field, — But that must 
be with her consent.) It is done so frequently. The £jr-King 
of Oude has turned out many of his moota wives. 

The judgment of the , High Court (1), after stating the facts 
as above, was as follows 

As to the first point, there is no dispute that, according 
to the Shia Law, a moota wife is not entitled to maintenance 
But it is contended by Mr. Amir Ali that this provision of 
the Shia Law cannot interfere with the statutory right to 
maintenance given by section 536 of the Code of Criminal 
Procedure. 

We think that this contention is correct. A right to 
maintenance, depending upon the personal law of the indi- 
vidual, is a right capable of being enforced, and properly 
forms the* subject of a suit in a Civil Court. But we think 
that this right, depending upon the personal law of the indi- 
vidual, is altogether different from the statutory right to 
maintenance given by section 536 in every case in which a 
person having sufficient means neglects or refuses to maintain 
his wife. 

As to the^ second point, it is admitted by both sides that 
the husband can give up the remaining portion of the period 
for which the contract of moota marriage is made. For the 
defendant it is contended that the effect of giving up the rest 
of this period is to put an end to the relationship of husband 
and wife. No authority has been shown to us in support of 
this contention, and, as at present advised, we are unable to 
concur in the argument that the giving-up of the remainder 
of the term terminates the relationship of husband and wife. 
According to the Shia Law, the ny)0ta form ^ of marriage does 
not admit of repudiation; and, if the giving-up of the remainder 
of the term had the effect contended for, this would practically 
(1) McDoNHLLand Fiild, yy. 
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destroy the provision of the law which forbids repudiation in 
this form of marriage. 

We think, therefore, that the Deputy Magistrate was not 
right in dismissing the petition on either ofr> the grounds on 
which he has proceeded. We must, therefore, set aside his 
order, and remand the case in order that he may determine 
whether the period of the moota contract was 50 years as 
alleged by the petitioner, or one month and a half only as 
alleged by the defendant— determine, in* other words, whether 
the petitioner is still the wife of the defendant. 

In the course of the argument a question was raised before 
us upon which we pronounce no opinion, because it was not 
a point which was raised before the Deputy Magistrate. We 
refer to the question whether the form of divorce known as 
jsthar may be exercised in the moota form of marriage. Mr. 
Baillie says that there is some difference of opinion on this 
point, but that, according to the opinion which is founded on 
traditional authority, it may be exercised. The defendant 
contended before the Deputy Magistrate that he had given up 
the remainder of the term, and that this had the effect of 
terminating the relationship of husband and wife. He made 
no allegation that he exercised, and had a right to exercise, 
zihar. 



VOL. XI.] 


CRIMINAL JURISDICTION. 


357 


[criminal jurisdiction.] 

In the Matter of JAMES WOOD . . * . . Petitioner; 

AND 

THE CORPORATION OF THE TOWN OF 
CALCUTTA. 

Act IV, C.) of iSjty section fj-^Exercising profession. 

To justify a conviction under section 77 of Act IV, (B, C.) of 1876, for having 
exercised the profession of a boarding-housekeeper, it is necessary to prove that 
the accused held himself out to the public as one whose business it was to receive 
boarders for profit. 

In case of conviction, no fine can legally be imposed under the section, except 
upon evidence as to ^he amount payable in respect of the license which ought to 
have been taken out. • 

T'hIS was a motion to set aside a conviction hacj under 
section 77 of Act IV. (B. C.) of 1876. The petitioner was found 
to have exercised the profession of a boarding-housekeeper 
without having taken out a license, and a fine was imposed 
upon him. 

No evidence was given as to the amount payable in respect 
of the license which, it was alleged, the petitioner ought to have 
taken out, but had omitted to take out. 

R, W. Mitter, for the Petitioner. 

Phillips (Acting Advocate-General), for the Corporation, 
[Criminal,] * C. L.*R. 98. 


188a 
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The judgment of the High Court (i) was as follows 
In re The petitioner Wood has been convicted under section 77, 

jAMEs^WooD jy j Calcutta Municipal Consolidation 

ThiCorpo- j\ct, of having, during 1881, exercised the profession of boarding- 

RATION OP ' ° ° . . 1 . ' . J r 

THE Town housekeeper without the license required by section 75, and has 
Calc° TTA. been fined Rs. 75. 

Jvd^ent Several objections have been raised before us on the merits 
— — of the case, and of these the most important is, whether or not 

petitioner Wood keeps a boarding house within the meaning 
of the Act. The term ** boarding-house is not defined in the 
law. Looking, however, at the manner in which it is used in 
Calcutta, we think that, in order to obtain a conviction, it must 
be shown that the accused held himself out to the public as one 
whose business or profession it is to receive b oarders for profit. 
In the present case there is evidence on the record sufficient to 
justify the finding of the lower Court that petitioner Wood 
kept a boarding-house. Nevertheless the sentence of fine can- 
not be upheld. The law (section 77) limits the fine in such a 
case to three times the amount payable in respect of the 
license which has not been taken out. There is absolutely no 
evidence on the record to show what is the amount payable on 
account of the petitioner's license, nor is there any evidence 
regarding the amount of assessment oa petitioner's house or 
place of business on which any calculation of the amount pay- 
able on account of such business could be made. 

Under such circumstances we set aside the order passed 
and direct that the fine, if paid, be refunded. We altogether agree 
with the remarks of the Magistrate regarding the result of such 
prosecutions being left in the hands of an inexperienced Muni- 
cipal officer. Much valuable time has been wasted in this Court 
on arguments arising from irregularities and omissions, which 
would not have taken place if the prosecution had been pro- 
perly conducted, and we consider that the employment of the 
Advocate-General in this Court to defend the conviction would, 
in ail probability, ^ have been avoided if some legal practitioner, 
even of this lowest grade, had been retained to appear before 
the Magistrate. 


(X) pAiKEEf and O’Kinsaly, fy. 
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J, BRADLEY* Appellant ; 

AND 

C. E. JAMESON Respondent. 

Critnitjal Procedure Code (Act X, oj 18^2)^ section si8"^Pev{val of order after 
^ , proceedings being struck off. 

An order having been made under section 518 of the Criminal Procedure Code, 
Act X, of 1872, was subsequently reviewed by the Magistrate who passed it. On 
the review, the Magistrate struck off the case, remarking that the order was bad, 
and referred the matter to his superior officer. 

The latter having declined to interfere, staling that he saw nothing illegal in 
the order, the Magistrate, by an order, revived his former order, 

Held that there being no fresh proceeding, the order reviving the other was 
bad. • . • 

• • 

Reference submitted by the Officiating Sessions Judge of 
Syihet dated the 14th September 1881, 


1883 

Mar, 6ih, 

No, 241 of 
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i88a terms of the Reference were as follow 

]. Bradley “ The facts of the case are that the managers of Phencha 

C.JE^Jamh. Cherra and Kutti Cherra tea estates have established two 

markets on the same day of the week close to ^.each other. The 
Judgment, Phencha Cherra market is the older of the two. The Sub-Divi- 
"""" sional Officer of Hylakandi has ordered that the Kutti Cherra 

manager shall discontinue holding his market on Thursdays 

until further notice. The reasons which he gives in his order 
for passing it are as follow: * All, persons bringing articles 
for sale must pass through Phencha Cherra bazar, and, if they 
sell their wares there instead of at Kutti Cherra, it will be open 
for some ill-disposed person to raise a row between the coolies 
of each garden, by alleging that the Setakan di coolies are stop- 
ping the supplies of the Kutti Cherra coolies.' The Assistant 
Commissioner subsequently reviewed this order on the 25th 
August 1881, remarking that he had no power to pass a perma- 
nent injunction, and struck the case off the file, referring the 
matter to the Deputy Commissioner of Cachar. The Deputy 
Commissioner, however, declined to interfere, and informed the 
Hylakandi Magistrate that he saw no illegality in his order. 
The Assistant Commissioner, on receipt of this communication, 
passed the following order 

“‘Inform Messrs. Bradley and Jameson that the Deputy 
Commissioner declines to interfere as Collector, and that, there- 
fore, my order under section 518, Criminal Procedujre Code, remains 
in force.' 

“ The above order and the order directing the discontinuance 
of the Kutti Cherra market on Thursdays appear to me to be 
bad in law, firstly, because the Assistant Commissioner had no 
power to pass an injunction without any limit as to time; andi 
secondly, that he could not legally revive his order on the 
6th September without further enquiry. " 

The judgment of thq High Court (i) was as follows 

We think that the M^istrate having, on the 25th August 
1881, set aside his order of June 7th, i88i, and struck the case 
off the file, had no power to revive it, without a fresh proceed- 
ing, by his order of 6th September, and that he had no* power, 
• (I) CuNNiKQiiAM and Tottenham, J% 
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under section 5180! the Criminal Procedure Code, to pass a^perpetual 
injunction. See Gopi Mdhun Moultck Taramoni Chowdrain^ J.Bradlry 
I. L R.,’ 5 Cal. 7 : (S. C.) 4 C. L. R. 309. C. EJamk- 

Orders undef section 518 not being judicial proceedings, we 
have no power to deal with the present case under section 297, Judgment 
but we infer from the judgment in Chunder Nath Sen 
(I. L. R., 2 Cal. 295), that the order being, in our opinion, illegal, 
we can deal with it under the Charter. We, therefore, set it 
aside. . • 


[CRIMINAL JURISDICTION.] 


In the Matter of NOMULLU AKOND and 


1882 

Mar. 8th. 


OTHERS. 

Excise Act [VIL ( 5 . C.) 0/ i 8 y 8 ]t sections S 3 59 * 

The licensed vendor, and not his servants, is liable, under section 59 of the Excise 


Nos. 37.38,39 
and 40 of 
1882. 


Act (VII., B. C., of 1878), for contravention of the Act. 


Reference submitted by the Officiating Magistrate of 
Bogra dated the 28th February 1882, 

The terms ^f the Reference were as follow 

In these cases, tl)e defendants were prosecuted under section 53 of the Excise 
Act [Vll, (B. C.) of 1878], for selling fresh tari without license. 

The trying officer, however, found that these were cases of selling* fresh tari 
by, or on behalf of, licensed vendors, but at places other than those for which they 
had taken out their licenses, and accordingly convicted the defendants under sec- 
tion 59 of the said Act, and sentenced them to be fined Ks, 3 in cases Nol 1, 2, 
and 4, and Rs. 2 in case No. 3, respectively. 

The convictions in these cases appear to be illegal for reasons given below— 

From a comparison of the Board's Excise Forms Nos, 26 and 27, page 387 of 
the Board’s Rules, it appears that the law does not provide that any particular 
locality should bcifixed for the sale of unfermented tari. • 

The jndgment of the High Court (i) was as follows 
(1) Cunningham and Tottenham, JJ, , 
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i88fl think that the conviction in question must be set aside 

tnf$ on grounds other than those stated by Hhe Magistrate who sub- 
^kond” mitted the case for revision. 

clear that the person prosecuted under section 53 (?) 
for breach of license should be the licensed vendor, and not his 
servants. 

We further note that, in three of the fouc cases, there is no evi- 
dence whatever on the record to show what the terms of the 
licenses were; or that any breach of them was committed. 

We set aside all the convictions, and direct that the fines, if 
paid by the accused, be refunded. 

It is unnecessary to consider now, whether or not the local 
officers have power to confine the operation of the license to 
particular villages in the absence of a condition to the effect in 
the forms prescribed by the Board of Revenue. 
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In the Matter of HOWALDAR ROY and 
WAHEDALIKHAN 


I ... Petitioners. 


i88a* 
July 6tk, 


Appeal from Bench of Magistrates, 


No. j 6 g of 
1882. 


There is no appeal to the District Magistrate from a conviction passed by a 
Bench of Magistrates consisting of a salaried Magistrate with second-class powers 
and two or more Honorary Magistrates, a Bench so constituted having, under the 
Government orders of 31st March 1882, the power of a Magistrate of the first 
class. 


Application to set aside an order made on appeal to the 
District Magistrate of Shahabad, on the 30th May 1882, from a 
conviction passed by a Bench of Magistrates on the 22nd April 
1882. 

The facts of the case appear from the following petition upon 
which the application was made : — 

That* on th*^ nth April 1882, Jugu Mean of Biadwalia pre- 
ferred a petition of complaint to the Assistant Magistrate of 
Arrah against Howaldar Roy, Abdul Gufur, and Syud Budrul 
Hossein, of assault, under section 352 of the Indian Penal Code. 
On the 13th April 1882, T. Inglis, Esq., Assistant Magistrate 
of Arrah, made the following order: Issue summons to Howal- 
dar and Wahed Ali Khan under section 352 for the Bench of 
the 22nd.” 

• 

That, on the 17th April 1882, the complainant, Jugu Mean, 
filed a petition before the said Assistant. Magistrate to the 
effect that, in his case, Wahed Ali was not a defendant, but a peon, 
and, therefore, prayed for summons against Budrul Hossein 
Abdul Gufur, and one Debidayal with Howaldar Roy. On the 
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i88a 

— 

In re 

Howaldar 
Roy and 
Wahrd Ali 
Khan. 

Statement 


22nd April 1882, an order was passed to "issue summons 
against Abdul Hossein and Budrut Hossein on payment of 
fees," 

That the case against the petitioners came on for trial before 
the Jugdishpore Bench, consisting of T. Inglis, Esq., Assistant 
Magistrate, and George Miller, Esq., Womar Khan, and Joges- 
war Prosad, Honorary Magistrates. 

That, upon evidence, and for reasons stated in the proceeding 
of the 22nd April 1882, two members of the said Bench of 
Magistrates found the petitioners guilty, and fined them Rs. 5 each 
and costs Rs. 2, under section 352 of the Indian Penal Code ; and, 
of the two other members of the Bench, one refused to give any 
opinion, and the other found the petitioners not guilty. That, 
against the above finding and sentence, the petitioners appealed 
to the District Magistrate of Shahabad. Tha^, on the 3rd May 
1882, the District Magistrate dismissed the appeal of the peti- 
tioner Wahed Ali, and, as regards the petitioner Howaldar Roy 
it was ordered that, in addition to the fine imposed, he should 
suffer two months' rigorous imprisonment under section 323 of 
the Indian Penal Code. 


That, being aggrieved by the said orders, findings, and sen- 
tence, dated 22nd April 1882, of the Bench, and, 3rd May 1882, 
of the District Magistrate, the petitioners beg to move the High 
Court on the following grounds : — 

1. That the Magistrate of the District had no jurisdiction to 
enhance the sentence on the petitioner Howaldar Roy, inasmuch 
as there was no appeal allowed by law in the case. 

2. That Mr. Inglis, the presiding Magistrate, being vested with 
second-class powers, the Bench of w^hich he was a member must, 
under the orders of the Government of Bengal, be held to have 
been exercising first-class powders, and hence no appeal lay to 
the Magistrate of the District. 

3. That, even if the Bench be held to have been exercising 
second-class powers, the law did not expressly allow an appeal 
in such cases.to the Magistrate of the District, 

4. That two members of the Bench not having found the 
petitioners guilty, they ought not to have been convicted. 
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5. For that there has been a mis-trial by reason of one 
member of the Bench refusing to give any opinion,’ and yet 
signing* the judgment, and another member, who was for an 
acquittal, not recording his opinion. The conviction ought, 
therefore, to be set aside. 

6. That, as your petitioner, Wahed Ali, was not mentioned 
in' the petition of complaint dated iith Apnl 1882, and was 
actually ignored by the* petition of the 17th April 1882, he should 
not have been tried at all by the Courts below. 

7. That, as there is no evidence on the record that your 
petkioner, Wahed Ali, assaulted the complainant, or committed 
any other offence, his conviction and sentence in the Courts 
below should be quashed, 

8. That, as there was no charge of hurt under section 
323 against your petitioner, Howaldar Roy, nor any evidence to 
establish the sam-j, the lower Court ought not to have convict- 
ed hi.n under that section. 

9. That no valid reasons have been assigned by the Lower 
Appellate Court for enhancing the sentence of your petitioner, 
Howaldar Roy, and that the sentence ought not to have been 
enhanced. 

M. M, Gho^ey for the Petitioners. 

The Deputy Legal Remembrancer, contra. 

The judgment of the High Court (i) was as follows: — 

The petiii(fners were tried before a Bench of Magistrates at 
Jugdispore on a charge of an offence under section 352. The 
Bench was composed of an Assistant Magistrate with second- 
class powers and three Honorary Magistrates. The former and 
two of the latter signed the judgment convicting the petitioners 
and sentencing them to pay a fine of Rs. 5 each. 

An appeal was preL^rred to the District Magistrate, who dis- 
missed the appeal of Wahed Ali, and enhanced tiie sentence 
of Howaldar Roy by addition of two .months’ rigorous impri- 
sonment. 

• • 

On motion made by Counsel, the proceedings have been 
sent for, and Counsel heard on both sides. The first question 
(1) Macljun and Macpberson, JJ. 
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i88* for our decision is, whether any appeal lay to the District 
' In re Magistrate. This question is raised on behalf of the appellants 
^ov^and*^ themselves. In fact, they now assert that their appeal was im- 
W^Ko Ali properly lodged. Had' the sentence not been enhanced, we 

— — should not have entertained this objection. The case was tried 
yudj^ni, 

summary procedure (Chap. XV HI.), and, if the Bench 
was invested with lirst-clas^ powers, there would be no appeal. 
See section 274 of the Code of Criminal Procedure. Under para- 
graph I of Government Orders published in the Calcutta Gaze tte ^ 
* r873, j)p. 17 and 662, any Bench of two or more Honorary Ma- 

gistrates sitting with a salaried Magistrate exercising not 4ess 
than second-class powers is vested wuh hrsl-class powers. The 
case before us was, therefore, tried by a Bench vested with firT- 
class powers under that rule. The Deputy Legal ReiPeinbranccr 
has laid before us some Orders of Government dated 31st March 
1882, modifying other Orders dated 31st January 1 878, relating to 
the constitution of Benches in Shahabad. to the Orders of 3Tst 
January 1878, we have no information. Those of 31st March 
1882 justify us in holding that the Jugdispore Bench, under tlie 
presidency of a Magistrate salaried) exercising Js'econd-class 
powers, has jurisdiction to try all cases under section 222 of the 
Code of Criminal Procedure, that is, cases triable summarily by 
a first-class Magistrate. 

We think, therefore, the District Magistrate was not com- 
petent to hear an appeal against the sentence of the Bench 
dated 22nd April 1882. We accordingly set aside the order id 
3rd May. directing that Howaldar Roy be imprisont d for two 
months. Counsel for the petitioners does not press his case 
as to the order of the 2ind April, with which, therefore, we do 
not interfere. 
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In the Matter of HKNRY KYTE Petitioner. 

E'^^che Arty VI L [B, C.)*Gf sectinns 77 and 61 — Possession of excise 
articles — Agent, 

At the request of certain licensed #^xcise-dealers in Agra, to whom liquor was 
consigned from Europe, A, in Calcutta, paid the duty and landing charges, and was 
in the act of forwarding the iiquor to Agra, when the liquor was seized in his 
possession, and a charge laid -igainst him of being in the possession of exciseable 
hquor without a pass in contravention of section 61 of Act VII. (B, C.) of iSySi 
A was convicted. • 

Held th.at the conviction was bad. 

Rule to show cause why a convictiem passed by the Presi- 
dency Magistrate of the Northern Division should not be set 
aside. * 

In this case, the petitioner, Henry Kyte, was convicted, under 
section 61 ot Act VII. (B. C.) of 1878, of being in possession of 
exciseable liquor without a pass. 

The liquor in question was .seized under the following 
circumstances: It ha-i been consigned by the S. S. “Navarino'' 
to Martiney & .Co., who were licensed dealers in Agra. When 
the “Navarino” arrived at Calcutta, Martiney & Co. requested 
the petitioner to pay the duty and landing charges, and to 
forward the liquor to Agra. 

The petitioner paid the duty and charges, and was in the 
act of conveying the liquor to Howrah Station for transmis- 
sion to Agra, when It was seized. He was charged under 
section 61 of the Excise Act, ^d, as already stated, was con- 
victed and fined. • 

The following explanation wa» subsequently made by the 
Magistrate before whom the case was tried:— 

“At the time I decided the case of Empress vs. Kyte^ \ 
presumed that clause 6, section 5 of the Board's Excise Rules, 
had the force of law ; and the merits of the case were not fully 


1882 

Aug. isi. 
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1882 argued before me. Subsequently, in the case of Empress vs. 

Inre G, S, Sykrs^ the questions of law involved in the case were more 

discussed ; and, after a careful consideration of all the 
yu dgme ni, circumstances of the case, I arrived at the cpnclusion that no 
offence had been committed, and I declared from the Bench 
that my decision in the case against Kyte was erroneous, 

Subsequently to this, Kyte applied* to me in open Court 
for a review of my order in his case. And I informed him 
that it was not in my power to recall or rescind the order of fine, 
the amount of which had already been realized; and I advised 
him to move the High Court if he thought proper/^ 

The following judgments were delivered by the High 
Court (i) : — 


Mac- 

PHKRSON, y. 


Macpherson, J . — I am sorry to differ, but I certainly 
tliink the conviction is bad on the ground that no offence has 
been committed. The facts are, that certain liquor consigned 
to Martiney & Co., licensed vendors at Agra, was imported 
in the Steamer Navarino.’’ The petitioner, at the request of the 
consignee, cleared this liquor by paying the duty knd landing 
charges. The Abkari Authorities seized it in the Strand Road 
while it was being conveyed to the Howrah Station for despatch 
to the consignee. The petitioner was convicted of having the 
liquor in his possession in contravention ol sections 17 and 61 
of the Excise Act, VII. of 1878 (B. C ). He was not himself a 
licensed vendor, nor had he a Pass from the Collector. The 
question, then, is, was the liquor in his possession within the 
meaning of those sections. Putting a reasonable construction 
on the word “possession,” I hold that it was not. There is 
certainly a distinction between possession and a bare temporary 
custody or charge on behalf of another person. The liquor 
belonging to a licensed vendor, and was in course of transit to 
him. It would be a very strained construction of the sections 
to say that it was in the possession of the petitioner, who had 
merely done what was necessary to clear and forward goods 
to their proper destination. If it was in his possession, it was 
equally in the possession of the cartmen who were conveying 
it. I think it makes no difference, so far as t.ie [lelitt'oner is 


(1) Wilson and Macphbrson, ff . 
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concerned, that the consignee was a licensed vendor, not in *88a 

Bengdl, but in the Upper Provinces. If this conviction is right, Hre 

then A, ’who has inuported liquor for his own consumption and Hsnrv 
use, would be guilty of 110 offence once ‘the liquor had come 
into his actual possession ; but jS, who, acting for A, had cleared Mac- 

PHBKSUN 

the liquor, and was conveying it from the Custom House 
to house, would be guilty of an offence under section 6i, 
because B was in possession of it, and the possession was 
not tor his private use .and consumption. The Courts must 
certainly, before convicting, inquire into the purpose of 
the possession, and 1 think they must also inquire into the 
nature. 

It may be noted that in this case, though notice was given to 
the Government Solicitor, no one has appeared for the Govern- 
ment to support the conviction; and, though^ the Presidency 
Magistrate has, in two subsequent cases, come to an exactly con- 
trary conclusion on nearly the same facts, the Excise Authorities 
have accepted the decision. Apart from this, however, I con- 
sider the conviction bad, and would set it aside. 

As to tlie delay in making the application, this has been suffi- 
ciently accounted for. Delay might have been some ground for 
refusing the rule : it is no ground for refusing the application 
when the rule haSjbeen granted, 

Wilson, y. — I agree on the whole with Macpherson, y., Wilson y. 
that this conviction was wrong. 

We must take the facts, 1 think, to be these, and these 
only: That certain liquors arrived by the S. S. “Navarino” for 
Martiney & Co., licensed dealers of Agra in the North- 
Western Provinces; that the accused was requested by them 
to pay, on their behalf, the duty and the landing charges, and 
to forward the liquor to Agra, The liquor was seized in 
Calcutta as being in the possession of the accused without a 
Pass within the meaning of section 6i of Act VII. of 1878 
(B. C.). 

I do not think we can support this conviction unless we are 
prepared to I»y down broadly that anybody who has any- 
thing to do with the transit of liquor is within the section. 

If the accused was within the section, 1 do not see why the 
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1883 shipowners, if they landed the goods, were not equally so. I do 

In re not see how the Railway Company, If* they had carried the goods, 

could have escaped the necessity of obtaining a Pass, and 

Judgment, perhaps a Pass for 'each District of Bengal through hich they 

Wilson, y. carried them. 

As to the delay that has occured, taking into consideration 
the fact that the Magistrate himself has since disapproved of the 
conviction, the effort which the accused has made in other 
quarters to reverse or nullify it, and -that no objection is raised 
on the part of the Crown, I think we may properly set aside the 
conviction, and direct the return of the fine, and the release of 
the goods declared to be forfeited. 
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In the Maiter of EMPRESS Appellant; 

AND 

RAM SINGH AND OTHERS RESPONDHNI'S. 


Penal Code {Act XLV, of i56o), section 28 ;;i-^Ohstr action in public way. 

The accused were charged generally with obstruction in a public way, no 
danger, obstructi‘»n, or injury being alleged to have been caused to any person, and 
were summarily convicted. 

held that the conviction could not be sustained under section 283 of the Indian 
Penal Code. 

C-/RIMINAL REFERENCE submitted, on the 25th May 1882, 
by the Odiciating Sessions Judge of the 24-PergLinnahs, under 
section 296 of* the Criminal Procedure Code, in respect of a 
conviction and sentence passed by the Deputy Magistrate of 
Sealdah dated the nth March 1882. 

The terms of the Reference were as follow 

“The case was tried summarily under the provisions of 
Chapter XVIIL of the Pi'ocedure Code. The three accused were 
charged on the prosecution of aa Inspector of Police, under sec- 
tion 283 of the Penal Code, with causing* obstruction in a public 
way, were convicted under this sectten, and firfed in the sums of 
rupees ten and five. The offence, as defined, consists in this— 
that danger, obstruction, or injury should be caused to some 
person or persons in a public way in consequence of some act 
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*882 done by the accused. Obstruction is, in this instance, the only 
In n result alleged, and I submit that the conviction on a charge 

^ under section 283 should not be merely general in its terms, but 

Ra m Sin gh, it should show on its face that some particular person or 
yudgment. persons had been obstructed. All that the 'Deputy Magistrate 
finds, however, is, that the lane has been made narrow, and less 
commodious than before, to the public in consequence of the 
accused persons having erected a fence alongside of it. To 
what extent there has been an cncrpaqhmcnt, or whether this 
encroachment would amount to an obstruction, the judgment 
does not disclose. It is possible that the case might come with- 
in the scope of section 290, the consequence or obstruction 
being caused to the public generally, but I think that, in a case 
tried summarily, the conviction, on such a charge, should be good 
and clear on its face. In this case, there are circumstance.s 
which render this peculiarly necessary. The Magistrate did 
not elect to proceed, or it may be he was not moved to proceed, 
under section 521 of the Procedure Code for the removal of the 
obstruction, if any; but the accused were at once prosecuted, and 
so deprived of the opportunity which might have been given 
under section 523, of the decision of a jury as to whether an 
order for removal was or was not a reasonable and proj>er one. 
It further* appears that the Vice-Chairman of the Municipality 
had, in the first instance, been movred to take action for the 
removal of the obstrucli »n, but declined to do so on the ground 
that the lane was as broad as it was before, and that public 
ground had not been encroached on. I think that the convic- 
tion should, for the reason given, be set aside, and, therefore, 
report the case for order.s.'' 

The following order was made by the High Court (i) upon 
the Reference : — 

We think that, upon the finding of the Magistrate, a conviction, 
under section 283, Indian Penal Code, cannot be sustained. 
The conviction must be quashed. 

* , (1) Mitibr and Maclban, JJ. 
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In ’I he Matter of 

• BHOOBUN CHUNDER SHAW and another. 

Opium Act (A of i8y8), section g^IAahdity of master for act of servtLnt. 

CoiUraiy to the conditions, ot his master's opium license, the seivant sold a 
prep iration of opium between suns<d and sunrise. The master was not present, 
and there was rui evidence to show that he had, directly or otherwise, authorized the 

d sale. 

Held that the m aster was not hable to a pcn.Tlty under section 9 of Act I. of 
1S78. 

-^^EFERENCE submiltod by the OlTiciating^ Chief Presidency 
Magistrate, on the 15th November 1882, for the opinion of the 
High Court. 

The terms of the Reference were as foUow 

“ Bhoobun Chundcr Shaw and Muthoora Nath Ghose were 
charged, under section 9 of Act 1, of 1878, with selling Muddat 
or Chundoo, at 86, Moocheepara Lane, after hours, viz.^ at 
9 p. M., on tlie 28th September 1882, in contravention of the 
Act. 

“ It appeared that Muthoora Nath Ghose was the servant of 
the other accused, Biioobun Chunder Shaw, and that, about g 
o’clock on the flight of the 28lh September last, he was detected 
selling Muddat or Chundoo, a preparation of opium, in contra- 
vention of the conditions of his master's license, which prohibit- 
ed the selling of opium after sunset. 

“ That the Muddat or Chundoo was sold after sunset there can 
be no doubt, but there was no evidence to show that the master, 
Bhoobun Chunder Shaw, •knew of, or in any way authorized, the sale. 
He was not present, and it was in, evidence that he had dismissed 
a former servant who had been conviettid of selling opium con- 
trary to his license. • 

“As far*as Muthoora Nath Ghose is concernod, f have no 
dilficulty, and I have convicted him of an offence under section 
g of Act I. of 1878, and sentenced him to pay a fine. It seems to 

[Criminal ] 
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me, however, doubtful whether I have the power to punish 
Bhoobun Chunder Shaw under the same section. 

“ The Statute is a penal one, and must, therefore, be construed 
strictly. 

" The section referred to says : ‘ Any person who, in contraven* 
tion of this Act, or of the rules made and notified under section 
5 or section 8 .... , sells opium . . . . , or any person who 
otherwise contravenes any such rule, shall be liable ' to the 
penalties laid down by the section. Then Rule XXXI. says : 

‘ No person shall retail opium, intoxicating drugs, or poppy- 
heads except under license from the Collector or from a farmer, 
and in accordance with the conditions specified in the license,’ 
and Rule XXVf. : ‘ Whenever the Collector grants a license for 
the retail of opium, or of intoxicating drugs, he shall impose such 
conditions on the license besides those specified in the license 
as may, from time to time, be prescribed by the Board.’ 

“ Condition VI. of the license provides that the licensee shall 
not open his shop, or make sales therein, before sunrise. 

" Now, there is no provision in Act I. of 1878 similar to that 
in Act VII. (B. C.) of 1878, which provides that the penalty for 
certain breaches of licenses granted under that Act shall be re- 
coverable from the vendor, notwithstanding that such breaches 
may have been owing to the default or carelessness of the 
servant or other person employed by him. # 

“ The questions which I would submit for the consideration 
of the High Court are— 

“ (i) Whether the first accused, Bhoobun Chunder Shaw, is 
liable to a penalty under section 9 of Act I. of 1878 : 

" {2) Whether the license may be forfeited, no act being 
proved against the licensee. " 

The opinion of the High Court (i) was as follows:— 

On a consideration of the facts set forth in the letter of the 


Chief Magistrate, we are of ^opinion that Bhoobun Chunder 
Shaw cannot be convicted under section 9 of Act I. of 1878. 


^ 1 ) MACLBAnand O’Kinsaly, yy. 
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MANU MEYA Appellant. 

Criminal Procedure Code (Act X, of 1872), section 4S3^Charge^ 

Offences of same kind — Practice, 

The accused was charged under the same charge with house-breaking by 
night with intent to commit a theft in the house of A, and also with the same 
offence in the house of B, and upon his own plea, was found guilty. 

Held that the accused was properly charged, as the words of section 453 of 
Act X. ot 1872 did not limit the offences for which an accused person might be 
charged and tried at one trial to offences against the same person, and the mean- 
ing of the section was not restricted by the Explanation thereto. 

Appeal from a conviction passed by the Sessions Judge of 
Sylhet dated the 3 ist June 1882. 

The facts appear from the judgment of the Co'urt (1)1 
which was as follows 

Norris, J , — In this case there were four heads of charges 
or counts against the ’prisoner, vtz,^ house-breaking by 

night with intent to commit theft* in the house of one Barada 
Pursad Das ; second^ theft from the sam*e house ; thirds house- 
breaking by night with the intent to* commit th'eft in the house 
of one Tarini •Churn Dutta; and, fourth^ theft from the same 
house. . 


i88s 
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Norkis, y. 


( 1 ) Field and Norris, yy. 
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At tlje trial before the Sessions Judge, the prisoner plead- 
, ed guilty to the first and third hea*ds of charge, and was 
sentenced upon the first to three years' rigorous imprisonment; 
and upon the third to three years’ rigorous .imprisonment to 
commence at the expiry of the sentence passed under the first 
head of charge. 

It does not appear tliat any plea was recorded upon the 
second and fourth heads of charge^; the Judge merely says: 
“No sentences are given under the second and fourth heads of 
charge, as they are included in the first and third heads, “ 

The Magistrate committed the prisoner u})on one charge 
only, including therein the four heads of charge to which I 
have referred; and the Sessions judge tried him upon that 
one charge as sent up by the Magistrate. 

We do not think that the courses followed by the Magis- 
trate and Sessions judge are illegal. Secti. n 45 j of the Code 
of Criminal Procedure says: “There must be a separate charge 
for every distinct offence of which any person is accused, and 
every such cliarge must be tried separately except in the 
cases hereinafter excepted. “ St?clion 453 says: “When a 
“ person is accused of more olfences than one of ilie same kind 
“committed within one year of each other, he may be charged 
“and tried at the same lime, for any number of them wA 
“exceeding three. Then follows the Explanaiion : “Offences 
“are said to be of the same kind under this section if they fall 
“ within the provisions of section 455. ” Section 455 says: “If a 
“ single act or set of acts is of such a nature that it is doubtful 
“which ot several offences the facts which can be proved will 
“ constitute, the accused person may be charged with having 
“committed any such offence; and any number of such charges 
“may be tried at once, or he may ha charged in the alter- 
“native with having committed some one of the said offences. “ 

Now, if we arc to* hold that the words, “ offences of the 
same kind, “ in section 453,^ refer to, and include, only offences 
that fall within the provisions of section 455, then undoubted- 
ly there has been an illegality; there has been an error or 
defect, either in the charge or in the proceedings on *the trial, 
which would call for our interference if we were of opinion 
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that such error or defect had prejudiced the prisoner in his 

defence ; but, as the prisotver pleaded guilty, he cannot be said Manu Meya. 

to have been thus prejudiced. But we are of opinion that we 

cannot so hold. Jo do so would be equivalent to striking 

section 453 out of the Code altogether. VVe arc of opinion 

that the words, olfences of the same kind/' in section 453, a|re 

not to be iiuiited by the Explanation to thaf section, but include 

such a case as this— Where a man has within a year committed 

the offences of house*.breaking. The offences mentioned in 

section 455 are not in fact “offences of the same kind/’ but 

offences of different kinds arising out of a single act or set of 

acts. Moreover, these offences of different kinds arising out of 

“a single act or set of acts” must, in the contemplated section, 

have been committed at one and the same time. Whereas 

section 453, by the use of the words “within one year of each 

other,” clearly points to offences committed on distinct c>cca- 

sions, Separated, it may be, by 364 days. Upon the words of the 

Act, thereiore, we are of opinion that theredias been no illegal- 

ity. 

We now proceed to consider another point, v/jg,, whether 
the “ offences of the same kind” mentioned in section 453 must 
be held to mean olfences against one and the same person. 

We are of opinion that they must not be so limited. 

There is nothing in the words of the section itself so limiting 
them, and vve are not at liberty to introduce words of limita- 
tion unless it is ‘absolutely necessary to do so. We arc aware 
that, in thus holding, we are refusing to follow the decision of 
the High Court at Allahabad in the case of Empress vs. Murariy 
1 . L, R., 4 All. 147; but, with the greatest respect for the 
learned Judges who decided that case, one of whom is 

Straight, J., who has a most deservedly high reputation as a 
criminal lawyer, vve do not think it is correct. As I said 

before, there arc no words in the» section limiting its operation 
as the Allahabad High Court would liftiit it, Tins, of itself, 

would, in our opinion, be sufficient ground for* supporting our 
present rulingf But we think it well to refer to 4 he practice 
of the Criminal Courts in England as furnishing authority in ' 
support of our view. According to the Common Law of Eng- 
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land, thpre is nothing to prevent a prisoner being charged in 
ManuMeya. different Courts of the same indictment on the several .different 
Jud^ent. f^^lonies, In Hale’s Pleas of the Crown, Vol. II., p. 173, it is laid 
^ — down that, if there be one offender, and several capital offences 
ORRIS, y. committed by him, they may be all contained in one indictment 
aisAurglary and larceny. Larcenies committed of several things, 
though at several* times, and from severaj persons, may be joined 
in one indictment. See Reg, vs. Haywood^ Le, and Ca, 451. 
In the case of Reg, vs. Castro^ L, R.,- 6 App. Cas, 229, Lord 
Blackburn, at p. 243, makes the following observation : The 
“ course taken with regard to an indictment was this : The 
Queen having sent her commission to the grand jury, or any 
“ other commission to a proper tribunal, the tribunal so 
“authorized presented all the offences that came to their 
“knowledge, if it was brought sufficiently to their knowledge, 
“ that a man had committed ten murders, fifty burglaries, and 
“a score of larcenies, they would find not one finding as to 
“them all, but they would find in separate counts that he had 
“committed each of those charged offences; and, if ^ there were 
“ many other persons (as generally there are), it would also be 
“found that those other persons had committed the offences 
“ proved against them also, and of this presentment one record 
“ was made up. Upon that, process could not be issued against 
“ a man so charged to bring him upon his trial before a petty 
“jury to try whether he was guilty of those off9nces so charged 
“ or not, 

“Now, at Common Law, there was no objection whatever in 
“point of law to trying a man who was charged with several 
“ offences if those charges were all felonies, or were all mis- 
“ demeanours, before one petty jury, and making him answer 
“ for the whole at one time. The chalhenges and the incidents 
“of trial are not the same in felony and misdemeanour, and 
“ therefore felony an^ misefemeanour could not be tried 
“together, but any number^ of felonies and any number of mis- 
“ demeanours migfft. The contrary was asserted by the learn- 
ed Counsel, but, though repeatedly challenged to do so, he did 
“ not cite any authority in support of his contention. There 
“was no legal objection to doing this; it was frequently not 
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“ fair to do it, because it might embarrass a man in the trial 
"if he was accused of several things at once, and frequently Manu Mbva. 
"the mere fact of accusing him of several things was supposed juJ'gZeni. 
"to tend to increase the probability of his- being found guilty, 

"as it amounted to giving evidence of bad character against 
" him. Whenever it would be unfair to a man to bring him 
“ to' trial ’ for several things at once, an application might he 
“made to the discretion* of the presiding Judge to say, ‘Try 
“me only for one offence, or try me only for two offences; if 
'"one was the real thing, let me be tried for one and one only/ 

^^and, whenever it was right that that should be done, the 
“Judge would permit it» For these mixed motives, it was well 
“established by a long series of decisions (I confess I doubt 
‘^whether they were right at first, but certainly they have been 
‘'both well established now, and sanctioned by Statute— tiiat is 
“ (piitc clear) that^ where the several charges were of the nature 
“of felony, the joining of two telonies in one count was so 
“ necessarily, I may say, unfair to the , prisoners that the 
“Judge ought, upon an application being made to him, to put 
“ the prosecutor to his election, and send them to two trials. It 
“ never was decided, even in felony, that, if that application 
“for the election was not made, the joining of several felonies, 

“ that is to say, the taking several felonies which had been 

“found together, and trying those several felonies before one 
“ petty jury, was wrong in point of law ; on the contrary, it was 
“ repeatedly held that it was right enough, although, if the 
“ proper application had been made at the proper time in a 
“ case of felony, the party prosecuting would liave been put 

“to his election, or made to take one felony only, a'nd not 

“ both at the same time. But, in cases of misdemeanour, it was 
“by no means a matter of course that that should be done. 

“I think that, if the Judg.e^ upon an application made to him, 

“ had been satisfied that to try the man for several mis. 

“demeanours together would work injustice tc the prisoner, he 
“had a perfect right to say, 'I will ^not work this injustice by 
“trying them together. Let us diminish them in number, and 
“ try a reasonable number, and no more/ I do not know whether 
“that was ever done in a case of misdemeanour, but I feel very 
“ little doubt that it may have been/' 
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i88a Legislature has enacted in two cases that three charges 

Mxhu Meya. of felony may be charged in one indictment, 24 and 25 Victoria 
Judgmeni. 9 ^/ enacts that It shall be lawful to insert several counts 

NoiiiTy same indictment against the same person for any num- 

ber of distinct acts of stealing, not exceeding three, which may 
h^ave been committed by him against the same person within 
the space of six nionths from the first to the last of such acts» 
and to proceed thereon for all or any of them ; and section 71 
of the same Act contains similar provisions with regard (o three 
r distinct acts of embezzlement. Such is the law and practice in 

England with regard to felonies. In cases of misdemeanour, 
there is no limit to the number of counts chartriiicr distin ct olftn- 

o r» 

ces that may be inserted in one indictment. In prosecution of 
what are called long firm swindles, it is not unusual to insert 
10 or 15 counts, each charging a separate offence against 
different persons. Within my own experience, tlieie was a case 
tried before Mr. Justice Hawkins at the last xMay Sessions of 
the Central Criminal Court, where the indictment contained some 
120 counts, and at least 25 or 30 of these charged separate offen- 
ces against different persons. 

The offences in this case, house-breaking by night, or, as 
called in England, burglary, were, according to English Lawi 
felonies, and, no doubt, had the prisoner been tried in England, 
two separate indictments would have been preferred against 

him, but here happily we know nothing of the anti quated dis- 
tinction between felony and misdemeanour, and therefore, if our 
view of the law is correct, the question in this case is reduced 
to one ’ of practice, and, upon this point, we are of opinion that 
the practice prevailing in England with regard to misdemeanour 

is the one that should be followed here. But the Judges 

should take care that prisoners arc ^ not prejudiced by that 
course being taken, and they should, at all times, be anxious 
to lend a willing ear to any application for separation of 
charges, and for separate trials upon separate charges. The 

prisoner in this case having been convicted on his own plea^ 
there is no appeal under section 273 of the Criminal Procedure 
Code, except as to the extent or legality of the sentence. As 
I have already pointed out, wc are of opinion that there is no 
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illegality, and, having regard to offences to which he pleaded 
guilty, we are of opinion, that the sentences are not at all too 
severe, ' 

This appeal will therefore be dismissed. 

Field, J.~\ am of the same opinion. I think that the 
Explanation to section 453 of the Code of. Criminal Procedure 
must be understood as.extending, not as limiling, the meaning 
of the section itself as pointed out by my brother, Norris, 
There are, in the section, no words which limit the three 
offences for which an accused person may be charged and tried 
at the same time to offences against the same person ; and I 
think the Explanation cannot operate to impose any such 
limitation or restriction upon the general language of the 
section. 
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[CRIMINAL JURISDICTION.] 

ROGHUNI SINGH and others .... Appellants. 

Criminal Procedure Code {Act X, of section i jg— ‘Statements made to 

police^Mtdical evidence^ Method of taking-^Expert evidence. 

It is improper for the Court in addressing the jury to refer to discrepancies 
between the evidence given at the trial and statements made to and recorded by the 
police. 

The examination of an expert ought generally to be by questions put 
hypothetically upon facts proved or to be proved by the evidence of other witnessesi 

Appeals from a conviction and sentence passed by the 
Sessions Judge of Patna, 

The facts are fully stated in the judgments of the High 

Court. 

Bransotif M, M, Gkose^ and Babu Uma Kali Mookerjee^ for 
the Appellants. 

The Deputy Legal Remembrancer^ for the Crown. 

The following judgments were delivered by the High 
Court (i) : — 

Field, J , — This is an appeal from a sentence passed by the 
Sessions Judge of Patna upon three persons, Roghuni Singh, 
Ram Charun Singh, and Kunju Singh, w^ho have been convicted, 
the first mentioned of murder, and the other two of abetment of 
murder, and have all three been sentenced to transportation for 
life. Two other persons, namely, Ram*Lail and Bhohurun, were 
tried together with the appellants before us, and were acquitted 
by the unanimous verdict of the jury. 

The prisoners, appellants, have been convicted by a majority 
of three out of five jurors. 


(1) Mimi and Field, JJ, 
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It appears thac the jury retired for eight minutes only ; 
and, in this case also, T desire to observe that this time was 
insufficient to enable the jury to consider the evidence, and deli- 
berate thereupon amongst themselves. 

The facts of the case for the prosecution are briefly these; 
Two persons, Radha Singh and Mewa Singh, were said to have 
taken a lease of some«io bighas 13 cottahs'of land from one 
Lakman Mahtoon, ijaradar. On the morning of Monday, the 
25th July 1882, these* tvVo persons, Radha Singh and Mewa 
Singh, went to a portion of the land consisting of some lo 
cottahs, taking with them three labourers, namely, Sakun, 
Gania, and Budhun Mahtoon, for the purpose of transplanting 
paddy plant?. There can be no doubt that, between Radha 
and Mewa on the one side and Ram Lall on the other side 

I 

there had been previous litigation and disseiifision. The story 
of the prosecution is, that about midday, Ram Lall and Bhohurun 
came and ordered Radha Singh and Mewa Singh and their 
workmen to desist, and then went off, giving orders to the 
prisoners R^ghu Singh, Ram Charun Singh, Kunju Singh, and 
others to beat Radha Singh and Mewa Singh and their people 
if they did not desist. 

There is no suggestion that Ram Lall and Bhohurun were 
on the spot when the subsequent occurrence took place. It is 
then said that Gania and Sakun desisted from work, but that 
Budhun Mgihtoott still went on working, whereupon Roghuni 
Singh, Ram Chafun Singh, and Kunju Singh came over, and 
Roghuni Singh struck Budhun on the head with a lati; Ram 
Charun Singh then struck him on the side of the temple, and 
Kunju Singh struck him on the side. 

There can be no doubt that Budhun Mahtoon died from 
congestion of the brain in consequence of having been struck on 
the head with some hard substance. 

Now, the case for the prosedution is, that this hard sub- 
stance was a lati, and that this lati was in the hands of the 
prisoner Roghuni Singh. The case for thd defence, on the 
other hand, is,* that the injuries to Budhun's heacl were not 
and could not have been inflicted by a lati, but that they were 
inflicted by a wooden instrument called an arbaa, and that 
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i88a Radha Singh himself had struck Budhun Mahtoon with this 
RoaHUNi wooden instrument while aiming a blow at one of the opposite 
party, which missed him, and came down on the head of Bu- 
yudgmeni, dhun Mahtoon, who was sitting down working, transplanting 
Fikld, y. the paddy plants. No witnesses were called in the Court of 
Session to prove the, case set up by the defence. And-we h^ve 
to consider only the evidence for the pro,secution, and the man- 
ner in which that evidence has been dealt with by the Sessions 
Judge. 

It is to be observed, however, that the prisoners, in their 
statement before the Court of Session, alleged that they seized 
Radha Singh, and took him to the cutchery close by, where the 
jemadar of Police was staying, and charged him then and there 
with having caused the death of Budhun. Now, although the 
jemadar examinedr most of the other persons who were present 
on the scene, he did not examine Radha, and this does seem to 
show that, at that particular time, Radha did not occupy the 
position of a witness. 

A number of objections have been taken beforf us to the 
evidence produced at the Sessions trial, and the manner in 
which that evidence was dealt with by the learned Judge in his 
summing-up to the jury, I propose to deal only with two of 
these objections: The first is concerned with the observations 
which the judge made to the jury as to the discrepancies between 
the account given by the witnesses in the Court pf Scission an^ 
the previous account of the transaction given by them to the 
police jemadar. I observe that the Sessions J udge read out to the 
jury the .depositions or statements of the witnesses which were 
recorded by the police jemadar, I think that this was not a 
proper course. Section rrg of the Code of Criminal Procedure 
provides that these statements shall not be signed by the person 
making them, nor shall they be treated as part of the record, or 
as evidence. It is, therefore,* perfectly clear that these state- 
ments are not depositions, do not prove themselves, and cannot 
be treated as, evidence, 'fhey might have been used by the 
police-officer ' to refresh his memory. But, evefi if this were 
done, the evidence given by the police after so refreshing his 
memory frqm these statements, and not the contents of the 



VOL. XL] 


CRIMINAL JURISDICTION. 


572 


statements themselves, would have been the relevant eviden- *883 
tiary matter. There can "be no do jbt that the account given Roohuni 
by the witnesses to the jemadar and the account given l)y 
them at the trial very materially vary. The Sessions Judge, Judgment, 
with reference to this, said to the jury: “Undoubtedly the dis- f ulo, y 
“crepancies between the statements to the jemadar and those 
“now made were a matter for serious con-ideration. The 
“statements to the jemadar were record«‘d by him on the day 
“of the occurrence, and, H he had correctly taken them down, 

“they were more likely to be truthful than those made in 
“Court a month afterwards. Now tiiere were two suppositions 
“which might .be made as to the discrepancies: The first was, 

“that the jemadar had not accurately taken down the state- 
“ments. The other was, that thi- witnesses had really not 
“ mentioned Rain Lall and Bohurun as giving the orders, and 
“that the present statement to that effect and other alterations 
“from the former statements were subsequent inventions of 
“the witnesses. As regards the first supposition, it was no 
“doubt the case that the police did not always record state- 
ments correctly. This might arise from dishonesty and 
‘ collusion, and it was evident in this cas;^ that the wealth was 
“on the side of the prisoners. Some of them were zemindars 
“and mokurruridars, while Mewa Singh an-J Radha Sangh were 
“poor men who had been sold out of their lands and almost 
“out of their houses; or there might he mere neglect and stupi- 
“ dity without dishonesty. “ 1 think that it was improper to 

suggest to the jury that the fact of wealth being on the side 
of the prisoners might have influenced the police jemadar in 
recording the statements made to him by the witnesses, there 
being no evidence on the record that the prisoners or any 
dersons on their behalf attempted to tamper with the police* 
jemadar. 

The second objection is-that«the Sessions Judge was wrong 
in calling Dr. Shaw, the Civil Surgeon,* to contradict the depo- 
sition of the Assistant Surgeon, Moalvi Asdej: ’Ali Khan. It is 
further said tfcat, even if Dr. Shawls evidence couJd have been 
admissible, it ought not to have been admitted without calling 
the Assistant Surgeon, and giving him an opportunity of ex- 



573 


HIGH COUKT. 


[VOL. XL 


i88a plaining more fully the reasons for the opinions expressed in 
Ro^vm his deposition. The essential part •of the deposition of the 

Assistant Surgeon is as follows : “ The skull was fractured 
Judgment, from the left temporal bone across the parietal bone, and the 

FiiLi^y. fracture was terminated at the end of the sagittal suture. 

“The fracture was about four inches long. There was also^ a 
“superticial wound a* little above the left temporal region about 
“two inches above the ear. Underneath this wound there was 
“ no fracture. This was a slight superficial wound. There 

“ was also an abrasion below the right ear. This was very slight 
“and superficial, Neither ol the ears were hurt. On removal 
“ of the scalp, 1 found a patch of extravasated blood about four 
“inches long and 24 to three inches broad just above the frac- 
“ ture.“ And further on: “In my opinion, one blow caused the 
“fracture Any flat hard substance would have caused that 
“fracture. Under no circumstance would a lati cause such a 

“fracture, because a lati would have cut open the scalp, and 
“ would not have caused such a widespread extravasation of 
“ blood. Neither of these two latis in Court could have caused 
“the fracture. 1 examined the body thoroughly, but found 
“ no other hurt. The hurt above the left temporal region 

“ and the abrasion below the right ear could not have been 
“ caused by these latis in Court, or any ordinary lati. The 
“abrasion below ihe right ear may have been due to a fall, 
“No lati whatever would have caused it. “ 

> i 

Dr. Shaw was called as a witness, and the 'following ques- 
tion was put to him by the Sessions Judge : — 

Question,—^'^ The Assistant Surgeon of Barh has stated in 
“his evidence that the skull was fractured from the left tem- 
“ poral bone across the parietal bone, and the fracture was 
“ terminated at the end of the sagittal suture The fracture 
“was about four inches long. He has 'also said that no lati 
“could produce the said fracture, because a lati would have 
“cut open the scalp, and would not have caused such a wide- 
-spread extravas^ation of blood. Can you state if, in your 
“judgment, this opinion of the Assistant Surgeon is correct?” 

Answer . — “ In my opinion, the opinion of the ^sistant 
“ Surgeon is not correct, A blow from a lati might be given 
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“with sufficient force not to wound the scalp at all. Besides, *882 
“ the superficial wound described by the Assistant Surgeon in Roghuni 
“ his report as half an inch long and a little above the left 
“ temporal region .corresponds with the fracture, for he goes on Judgment, 
“to say that, on removing the scalp, the skull was found crack- Field, y. 
“ ed ruaning from about two inches above the left meatus 
“ across the temporal bone, the parietal backwards and upwards, 

“ terminating at the sagittal suture. Judging from this, the 
“ superficial wound corresponded to the upper third of the 
“ fracture. A fracture may extend further tlian the external 
“ wound. The Assistant Surgeon is also not correct in stating 
“ that there could not be an extravasation of blood, four inches 
“long and 2\ inches broad, caused by a round lati, Unless the 
“wound has a particular appearance, you cannot tell from a 
“fracture whether it was caused by a flat b^ard or a round 
“ lati. The latis in Court could have produced a wound like 
“that described by the Assistant Surgeon.” 

There can be no doubt that Dr, Sha*w has, in his deposi- 
tion, based his opinion, in many important respects, not upon 
the facts which the Assistant Surgeon stated, but upon facts 
somewhat, and in one respect essentially, different. The 
Assistant Surgeon stated in his evidence that underneath the 
wound, that is, the superficial wound above the left temporal 
region, there was no fracture. Dr. Shaw, by a course of reason- 
ing, arrived at^a different fact, namely, that the superficial 
wound corresponrds to the upper third of the fracture, and, upon 
this different fact in part, bases his opinion. Then Dr. Shaw 
refers to the “report,” that is, the report of the pos( mortem 
written in the form usually filled up by Civil Surgeons at the 
time of making the post-mortem examination. Now this report 
was not evidence, and therefore no facts could have been taken 
therefrom. The Assistant Surgeon might have used this report 
to refresh his memory when giving evidence, but the report 
itself was not admissible in evidence. * 

But there is a still further and •a more important consider- 
ation. The Assistant Surgeon had actually seen the dead 
body, and had performed the post-mortem examination, and his 
evidence, as that of a medical expert, was therefore admissible, 
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first, to prove the nature of the injuries which he observed on 
the dead* body, and, seconaly, as opinion evidence with respect 
to the manner in which those injuries were inflicted, and the 
cause of death. No\v,‘ Dr. Shaw had not seen the dead body, 
and had not made the posi-moytem examination. And the 
difficulty in which he felt himself placed appears from what he 
says in a subsequent part of his deposition, namely, "It is 
"difficult for me, without having seen the fracture, to form any 
" definite conclusion about it. Reading a description would 
" not help me so much as actually seeing the thing." Dr, 
Shaw was in the position of an ex x^rt witness who could give 
nothing but opinion evidence. The general rule as to evidence 
of this kind is, that the questions must be put to the witness 
hypothetically — -put in this way: "Assuming such and such 
facts to be true, what is your opinion on the matter?" “As- 
suming such and* such an injury, an injury of such and such 
a kind, to have been inflicted, what is your opinion as to the 
nature of the weapon by which it was possibly or probably 
inflicted?” The facts thus hypothetically stated to the witness 
would of course be the facts which the evidence or the other 
witnesses in the case attempted to prove, and as to which it 
was for the jury to find whether they had been proved or not. 
If, in this particular case, the Sessions Judge of Patna had put 
the question to Dr. Shaw, assuming the injuries deposed to by 
the Assistant Surgeon, and asking Dr. Shaw his opinion as to 
Tthe weapon by which these injuries might or could have been 
inflicted, there might perhaps have been no valid objection to 
the evidence. But, even if this course had been pursued, I 
think thal, having regard to the great importance of the question 
at issue, it would have been only fair to the prisoners to put 
the Assistant Surgeon into the witness-box, and give him an 
opportunity of stating his reasons for .the positive assertions 
contained in his deposition. I may observe that, although 
section 323 of the Cod^ of Criminal Procedure allows the ex- 
amination of a Civil Surgeon taken and duly attested by a 
Magistrate to be given in evidence in the Court of Session, it 
does not in any way preclude the Sessions Judge from calling 
the Civil Surgeon, and examining him; and this course ought to 
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be pursued in every case in which the deposition take;i by the 1882 
Magistrate is essentially deficient, or requires further explana- rogITuni 
tion or elucidation. Unfortunately, however, Dr. Shaw was not 
questioned in the^ manner just indicated; and he was asked to Judgment, 
sit in judgment upon the Assistant Surgeon, asked substan- Firld, y. 
tially to^ exercise the functions of the jury in forming an opi- 
nion upon the credibility of the Assistant Surgeon’s evidence. 

I think that this course was essentially an erroneous one. If 
the Assistant Surgeon had Jacen placed in the witness-box, and 
allowed to give his reasons for the views contained in his depo- 
sition, he might have stated further facts observed upon the 
post-mortem^ which would strongly support the correctness of 
his views, or, under further examination, he might himself have 
seen reason to modify the positive opinion expressed by him 
before the Magistrate. And, if Dr. Shaw ^ had been ques- 
tioned, assuming the facts to be as stated by the Assistant 
Surgeon, this gentleman also might have stated the reasons for 
his views. If, as the result, there was any substantial difference 
of opinion between the Civil Surgeon and the Assistant Sur- 
geon, the jury would have been in a position to judge for them- 
selves which vievv appeared to them most likely to be correct. 

I think that, having regard to the great materiality of the ques- 
tion as to the weapon used, it is impossible to say .otherwise 
than that the prisoners have been prejudiced by the manner in 
which the medical evidcMice was dealt with by the Judge, and 
placed before tl^e;, jury. Under these circumstances I think that 
this conviction must be set aside. 

1 have carefully considered the furiher order which ought 
to be passed in this matter, and I think that there ought to btt 
a new trial. The prisoners called no witnesses to support the 
case set up by them ; and, this being so, I cannot feel satisfie > 
that their defence is so extremely probable as to make ii 
undesirable in the interests of .justice that they sh<juld a 
second time undergo a trial upon the serious charges preferred 
against them. I think I ought to peint out that, while two of 
the prisoners, J<am Charun and Kunju, have beon convicted 
of abetting murder, there is nothing to be found in the Judge’s 
charge explanatory of the law of abetment, and it does not 
[Criminal.] C. L. 'R, 102. 



577 


HIGH COURT, 


[VOL. XI. 

1889 appear that particular conduct on their part was considered to 
Roghuni amount to abetm nt within the definition under section 107 
of the Indian Penal Code. 

MlTTER, concur. 

MlTfBR, 7. 
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HATIM Appellant, 

Evidence Act (/. of 18^2), sections 57 and 6o~'Science, Evidence of books 

of-^Experts* 

Under the provisions of the penultimate paragraph of section 57 and of the 
first proviso of section 60 of the Evidence Act, the Court referred to Taylor s 
Medical Jurisprudence with reference to the effect likely to be caused by a sudden 
blow on the abdomen. 

-A PPEAL from a conviction and sentence passed by the 
Judge of Sylhet. 

The facts are stated in the judgment of tlte High Court (1), 
which was as follows : — 

In this case the Sessions Judge of Sylhet has convicted one 
Shaik Halim of murder, and has sentenced him to death-. 

The assessors did not consider the evidence sufficient for 
conviction. 

The case for the prosecution is, that the prisoner had, some 
days previous to the occurrence, made improper overtures to the 
deceased, Pattiar Ma, a widow aged 25 or 30 years ; that she 
repulsed him ; and that, on the day of the occurrence, she was 
returning*from the market, he* came up to her, and struck her a 
single blow across the abdomen with a stick. 

This happened on Wednesday evening, and the women died 
on the following Friday night. The medical witness, an hospi- 
tal assistant, inferred ” that death was the result of pertio*^ttis 
caused by the blow. When the blow was struck, the w'oman had 
one or both hands uplifted in order to support a basket which 
was on her head, , 

The evidence produced to show that the prisoner was the 
person who struck the deceased •consists .of* the statements 
of the deceased herself and the testimony of on^ Kottia, who 
also was returning from the market and was coming along (as 
(1) McDoneli and Field, 
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1P82 he says) five or seven cubits behind her. This witness at first 
told the liead constable that the mght was dark, and he could 
yud^ient recognize the person who struck the woman. When he stat- 
— ed in the Court ot Session that he had recognized the person as 
Hatiin, he explained that he was at first afraid to mention the 
prisoner's name, lest he should kill him also. We think the 
testimony of the vyithess must be received with considerable 
caution. There is also a witness, Goluck Patni, who says that 
he met the prisoner running away .frQin the spot where, on 
going a little further, he found the deceased and Kottia. 

There does not appear to be any reason why the witnesses 
for the prosecution should assist in getting up a false charge 
against the prisoner, and we think we may believe that the 
deceased said on several occasions that it was the prisoner 
who struck her. There is, no doubt, the possibility that she 
was mistaken as to his identity, but we think it a reasonable 
conclusion on the whole evidence that the prisoner struck the 
deceased across the abdomen with a stick. 

Then comes the question, what was the offence committed? 
We think there is no proof that he intended to kill lu;r. From 

the act Itself, it is a reasonable inference that he intended to 

cause her bodily injury. Then, did he know that this bodily 
injury was likely to cause her death? We think tliere is not 
evidence upon which we can find that he did know. 

The next question is, was this bodily injury sullicicnl, in the 
ordinary course of nature, to cause death ? The jiiedical witness 
was not asked this question, and we have no evidence upon 

which it can be answered. 

We have, therefore, no evidenc e upon which we can come to 
the conclusion that the offence committed was murder within 
clauses i, 2, or 3 of section 300 of the Penal Code. And the 
same observation applies to clause 4. There is no evidence that 
the act was so imminently dangerous that it must in all probabi- 
lity cause death. We think, therefore, that the conviction for 
murder cannot be. s^upported. 

From Ihe^ cases and facts given at pages 560 ^and 645-6 of 
the s econd edition of Taylor's Medical Jurisprudence (to which 
work we reter under the provisions for the penultimate para- 
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graph of section 57, and the first proviso of section 60 of the 
Evidence Act), it is clear* that death is often the result of a Hatfm. 

sudden blow on the abdomen, judgment. 

In this case the blow' would appear to have been a severe 
one. It left a distinct mark on the skin. The woman 
was unable to proceed horn 3 unassisted ^after being struck. 

Swelling followed immc;diately, and the woman evidently suffer- 
ed pain, and was unable to retain food. Having regard to all 
these circumstances, we think that we may reasonably say that 
the bodily injury was likely to cause death; and that the 
conviction should be (with reference to the definition in section 
299 of the Penal Code) for culpable homicide not amounting 
to murder, punisliable under the first part of section 304. We 
set aside the conviction for murder, and, convicting the prisoner 
under the first part of section 304 of culpable homicide not 
amounting to murder, sentence him to seven years’ rigorous 
imprisonment. 
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.1882 In THE MATTER OF EMPRESS ...... 

No, 159 of SAGAMBUR 

1882. 

Comjntimentf Quashing of~^Commiitnent on evidence taken in absence of 
accuscd^Crimina! Procedure Code {Act X. of i8t 2)^ sections 26p, ^57, and ja;. 

An accused, who was charged with murder, not being found, the witnesses 
were txaminod iirdeV section 327 of Act X. of 1872 in his absence. The accused 
was subsequently arrested and committed on the strength of the evidence taken 
in his absence. Before the Sessions Court he pleaded not guilty, 

//eld that the prisoner having been put upon his trial and having pleaded, 
the commitment could not be qu&ih jd. 

Held that, if in the course of a trial, the Sessions Judge shouM be of opinion 
that the prosecuticn has not laid a proper ba^is for the reception of evidence in 
the absence of the accused, his proper course is to adjrurn the trial under section 
« 264 of the Criminal Procedure Code, and then, under section 351, summon such 

witnesses as he may deem material. 

The mere absence of questions in the record of a prisoner's 
statement do not render it inadmissible. 

Reference submitted by the Sessions Judge of Patna, on 
the 4th August 1882, 

The'terms of the Reference were as follows : — 

“ The prisoner is said to have killed his brother on 4th Octo- 
ber 1881. He ran away, and the witnesses were examined in 
his absence under section 327. In June last he was appre- 
hended in Hazaribaugh, and inade a sort of confession to a 
Magistrate there. He* was then forwarded to Dinapore, and 
now the Cantoimi^nt Magictrate has committed him on the 
strength of. the evidence taken under section *327. This is 
illegal; for, ist, there is nothing on the record to show that he 
absconded or that due pursuit was made, and that he could not 
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be arrested ; and, andly, because it is clear that the witnesses 
were procurable in June ^when the prisoner was broOght back 
to Dinapore. The case of Queen vs. Bacho Chowk'.dar^ 22 
W. R,, Cr. R., 33, is therefore, fully applicable. 

“The so called confession would not enable the Court to 
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dispense with the evidence of witnesses. It has not been taken 
according to law, for the questions put to ‘the accused are not 
recorded, and the statement is not a confession of guilt. What 
the prisoner says is in substance, that the accused was about 
to beat his (the prisoner’s) wife, and that the prisoner interfer- 
ed and struck deceased with a rice-husker. 


I observe that no medical evidence was taken by the com- 
mitting officer, and, though Doctor Wilkes has been put down 
as a witness at the Sessions, he is not present in Court and is, 
I believe, at Nynee Tal. 

“ I would recommend that the commitment be quashed, and 
that the committing officer be directed to take the evidence 
including that of the medical officer, if possible, in the presence 
of the accused. 


“ The^ prisoner, on being called before the Court to-day, 
pleaded not guilty to the charge of murder.” 

The opinion of the High Court (i) was as follows : — 

In this case the prisoner has been put upon his trial, 
and has pleaded to the charge. He is therefore entitled to 
have the trial proceeded with. The commitment cannot be 
quashed.* • 

If, in the course of the trial, the Judge of the Court of 
Session is of opinion that the prosecution has not laid a basis 
for the reception of the depositions taken before the Magistrate 
in the absence of the accused, he should adjourn the trial 
under section 264, Criminal Procedure Code, and, under section 
351, summons such witnesses as he may deem material. 

As at present advised, we do not concur in the general 
proposition put forward by the* Judge^ that the mere absence of 
the questions in a prisoner’s statement renders it inadmissi- 
ble. 


(i) McDonell and O^Kinbaly, Jf, 
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[CRIMINAL JURISDICTION.] 


DEO SARUN SINGH Appellant; 

AND 

TULSI KANT and others ....... Respondents. 


Criminal Procedure Code {Act X, of iS'/y), sections 283, 550, and sp-^Breach of 
peacc'^ Irregularity^ Act *Y. of 1882, sections 145, 146, and 5^7. 

Sufijciency cf evidence to justify proceedings under section 531 of the Criminal 
Procedure Code (Act X. of 1872) considered. 

Reference submitted under section 296 of Act X. of 1872 
by the Judge of Patna, on the i8th July 1882. 

The terms of the Reference were as follow : — 

There was a dispute between Deo Sarun Singh and Musst, 
Imambundi Begum’s lessees about some chur laud, and the 
Joint Magistrate brought the case under section 530. He has 
now attached it under section 531. Both parties object to his 
order. 

In my opinion the order should be set aside, as there were no 
proceedings recorded in which the Joint Magistrate’s grounds 
for being satisfied that there was a dispute likely to cause a 
breach of the peace were stated. The proceedings of the i8th 
April seem to have been drawn up by a mohurrir, and to have 
been very little attended to by the Magistrate, It reads as if 
it had been drawn up merely as a device to keep things 
straight.’ Instead of preceding the Magistrate’s action, it comes 
after the Magistrate has brought the case under section 530, 
for on 14th April an order is passed that the case be brought 
under section 5^0, and that a proceeding be drawn up, and 
on the i;th there is a direction that, in accordance with former 
orders, the case should.be taken up under section 530, and 
that a proceeding be recorded and the 26th April fixed. The 
proceeding was not drawn up till the following ^ day, and was 
not properly signed by the Magistrate. I have always understood 
that a rubokari in proceedings must be signed at full length, 
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Judicial notice can be taken of a signature, but !i<rdly, I 1882 
think, of an initial. In the case of compromise an initial has Dk Sarin 
been held insufficient (15 W. R., C. R., 63 and 83). 

The proceedings give no grounds for the Magistrate being 
satisfied that there was likely to be a breach of the peace beyond Judirn,ent, 
Inspectgr Digan Lall’s report. The police report may be regard- 
ed as part of the proceedings [Kali Krishto Thakur^ 8 C. L. R. 

245), but on referring to the police report in this case, I find 
that it too fails to show that.there is likely to be* a breach of the 

peace. It is a long and elaborate statement of the case be- 

tween the zemindar and her tenants, but it does not distinctly 
aver that there is likelihood of a breach of the peace. Far less 
does it mention any overt acts, or show clearly that a breach of 
the peace was imminent or likely. The passage which the 

Joint Magistrate relies on is at the end of the report, and runs as 
follows: “Under the existing circumstances, and as there 
would be no end of disputes between the pattahdars and the 
ryots, I would beg to suggest that Tulsi *bc directed to estab- 
lish his right of possession in Court, if he has any such right, 
and that fJeo Sarun and his brother Ram Sarun, on the one 
hand, and Tulsi, Bhagirith J.urki, and Ramdhan, the pattahdars, 
on the other hand, be bound down to keep the peace." I do 
not think that, even if we import this expression pf opinion 

into the proceedings of i8th April, the requirements of section 
530 have been complied with. 

For file atpve reasons, I have the honour to recommend 
that the Joint Magistrate’s order under section 531 be set 
aside. 

The judgment of the High Court (i) was as follows: — 

We are of opinion that the Magistrate was justified by 
the evidence on the record in taking action under sections 530 
and 531 of the Procedure Code. The only point of law that 
really arises is whether the signing the rubokari with his 
initials was sufficient to invalidate the* proceedings. In regard 
to this it is sufficient to say that, eVen if the 'Magistrate’s pro- 
cedure were flreg^ilar, we are precluded by section 283 of the 
Code from setting aside the proceedings. 

(1) McDonbll and O’Kinbaly, J. 
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[appellate criminal jurisdiction.] 

SRINOP : Appellant; 

AND 

EMPRESS Rfspondent, 

Criminal Prccedure Code (Act X, of i88a) section X, of 18^2, section 

^^g^Pardon^ Tender of’— Withdrawal of perdon, 

A pardon granted under s. 349 of Act X. of 1872 was withdrawn by the 
Sessions Judge before the hearing of tlie whole of the evidence, without proof that 
the statement made by the person pardoned was inconsistent, except upon most 
immaterial points, with previous statements by him or contradicted by the evidercc, 
and before any evidence affecting his veracity had been given. 

Held that the pardon had been improperly withdrawn. 

•Appeal from a conviction passed by the Sessions Court at 
Darjeeling, 

In this case the question raised was whether a pardon 
tendered to the appellant had been properly withdrawn. 

The facts are stated in the judgment of the High Court (i), 
which was as follows : — 

The appellant Srinop has been convicted of murder and 
also of dishonest retention of property knowing the same to 
be stolen. 

For the latter offence he has been sentenced to rigorous 
imprisonment for three years and a fine, on the expiry of which 
he is to undergo a sentence of transportation for life for the 
crime of murder. 

The facts of the case are these : On the 19th July the 
Darjeeling Police learned from Saga Bhootea that, between 
the 14th and i8th of the month, his mother and wife and an 
old woman living with‘ them had been murdered in his house 
during his absence from •'home. Inspector Green commenced 
the enquiry at Kalimpong on the 21st July, land continued 
it till !St August, during which he obtained a certaiq amount 
(i) Wiiirs and Maclean, Jf. 
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of evidence against a man called Kowathan whom he had 
arrested about 22nd Jujy. The judicial enquiry commenced 
on 4th August, evidence being taken on 4th, 6th, 7th, and nth. 

On 2ist and 24th September the Assistant Superintendent 
of Police examined the appellant Srinop, and again on 30th, on 
which date the latter made an important statement. This 
he' repeated on ist October before the Assistant Commissioner 
(Mr. Paul), and it wa?j recorded in the manner laid down in 
section 122 of the Criminal Procedure Code. 

4 ■ 

On 9th and loth October, the appellant was examined by 
the Deputy Magistrate (Mr. Craven), who was holding the 
judicial enquiry, under Chapter XV. of the Procedure Code. 
That officer continued the enquiry on October i6th and 30th, 
November 3rd and 5th ; and on the latter date he tendered a 
pardon to the appellant under section 348, Criminal Procedure 
Code. Appellant accepted the offered pardon, and was ex- 
amined as a witness on 5th November. On 6th November 
Kowathan was committed to the Sessions Court on the charge 
of murder. 

On igth November, the Sessions trial began, and after the 
first two witnesses (the Civil Surgeon and Saga Bhootia) had 
been examined, appellant was examined for the prosecution. 

At the close of his examination the Sessions Judge drew 
up a proceeding in which he stated that the appellant's state- 
ment was “ so opposed to all probability as to be utterly in- 
credible as a •true relation of what occurred also, that he 
found *' it impossible to believe that this witness has conformed 
" to the conditions under which pardon was tendered to him. I 
“cannot believe that he has made a full, true, and fair disclosure 
“of the whole of the circumstances within his knowledge re- 
“ lative to the crime committed ; on the contrary, I am con- 
“ vinced that he has given false evidence, and has carefully 
“ concealed the essential truth of the case. I therefore, under 
“the Criminal Procedure Code, section 349, direct the commit- 
“ ment of Srinop or Srinobo for the offences which he appears 
“ to have committed, and in respect of which pardon was ten- 
“ dered to him.^' 

The trial of Kowathan was therefore suspended on 19th 
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November, and the Magistrate having committed appellant 
conformably to the judge^s order on r the 20th, the trial of the 
two men, Kowathan and appellant, was commenced on 2rst 
November. 

Appellant’s statement made under pardon was put in 
evidence, and other evidence was taken, and on the 25th the 
assessors gave their opinions. 

Ihc first assessor (Mr. Madden^ had no doubt about 
Kowathan’s guilt, and giving mucji credence to appellant’s 
different statements, he considered that appellant had lent 


active assistance to Kowathan, and was an abettor present at 
the time. He has also convicted appellant of the minor offence 
of retaining the stolen property. 

The second assessor gave a less decided opinion as to 
Kowathan's guilt, but convicted him. He also convicted the 


appellant of aiding in the murder on his own confession, and of 
knowingly taking the stolen property. 

The Sessions Judge, for reasons which need not be con- 
sidered by us, acquitted Kowathan, but convicted the appellant 
Srinop, regarding whom he remarks. 

** The inference from what this prisoner admits, and from 
the other evidence, is irresistible that he was at least a present 
abettor of the crime of murder, and he himself* pleads guilty 
to knowingly receiving property stolen on the occasion.” 

We entirely concur with the Sessions Judge in these 
remarks and we consider the appellant, on his own Showing, to 
be a gre^it criminal, but before we conclude this judgment we 
are compelled to make some remarks on the course which was 
taken in' the Sessions Court. 


It is unfortunately too probable that the perpetrator of 
this brutal murder of three women has not been convicted. 


Having carefully examined the record sent up to the Sessions 
Court, we find that, after a patient and intelligently conducted 
investigation by Inspector Green, an imperfect case agai- st 
Kowathan was. put before, the Magistrate at the beginning of 
August. 

There was, however, a decided want of evidence to connect 

• This was a charge added by the Sessions Judge on the 21st November.' 
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him with the murders by means of the property of the deceased 
women which had been stolen by the murderer and 'his con- 
federated, and it was not until the arrest of the appellant about 
2ist September, and his statements to the Assistant Superin- 
tendent on the 24th and 30th, that the chain of evidence was 
completed. His statement to the Assistant Commissioner on 
the ist October, and to the Deputy Magistrate on gth and loth, 
put the case against Kowathan as a principal and himself as 
an abettor into a very tangible form ; but the Magistrate who 
tendered a pardon to the appellant on 5th November remarked 
with considerable truth that “ the evidence would otherwise 
“be insufficient to obtain a conviction, and that though con- 
“ cerned in the murder, he (Srinop) is not the principal party. “ 

It is inevitable that, under such circumstances, some one 
deserving punishment must go free, and it is considered that 
justice will be satisfied if by tender of parSon to a criminal 
of inferior degree, punishment is made to reach one of greater 
guilt. But when a pardon has been tendered and accepted, 
the fullest faith must be kept by both sides. No matter what 
degree of guilt may be admitted by the pardoned criminal he 
must go free, provided that he make a full, fair, and true dis- 
closure of the whole of the circumstances within his knowledge 
relative to the crime committed. 

In this case the Sessions Judge held that the appellant 
had not conformed to the conditions under which pardon was 
tendered -to htm, but had given an utterly incredible account 
of the circumstances, and had given false evidence. This very 
strong expression of his opinion was made, not after the patient 
hearing of the whole of the evidence, or upon proof that it was 
inconsistent in any but the most immaterial and trifling degree 
with the appellant's previous statements, or contradicted by 
other evidence, but on the Judge's own responsibility, and before 
any evidence affecting the appellant's veracity had been given. 

One of the assessors (Mr. Maddgi) makes this remark : 
“ Srinop's confessions, to which thje assessor .thinks much cre- 
“ dence should be allowed, namely, those to Messrs. Paul and 
** Craven, anJ to this Court, it is difficult to disbelieve them, as 
“ taking them all in all, there is a large measure of truth 
attaching to them," 
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The other assessor expressed no disbelief in them, but the 
Judge hrmself, while he thought that the appellant's admissions 
(excluding his statements in the Sessions Court) and the 
evidence raised an .“irresistible" inference of his own guilt, 
thought that they were evidently false in essential particulars. 

Now, a careful examination of the various statements 
made by the appellant leads us to the conclusion that,' exclud- 
ing his preliminary statements to the Assistant Superintendent 
of Police, he has on the three occasions (30th September, ist 
October, and 9th October) on which he was in the position of 
an accused, and on the 5th and 19th November when under 
pardon, and in the position of a witness, told substantially the 
same story, neither adding to, or retracting from, it in any 
essential particular. Nor has it been contradicted in any one 
essential particular, while it has been proved to be true in 
several. For instance. Inspector Green came to know in July 
that the murderer had got into the house by the window, a fact 
corroborated by his (appellant’s) statement nearly two months 
later, when no communication had passed between the appellant 
or any one else concerned in the enejuiry. Tbert is every 
reason to believe that the appellant supplied the weapon with 
which the murders were effected, and it w\as recovered through 
his disclosures. It is certain that he became possessed of all 
the property taken from the house, and all that was recovered, 
nearly all, was recovered from persons whom he and his wife 
indicated. The whole of the evidence shows that the crimes 
w'ere committed in all probability exactly as he says they 
were, and there is absolutely no evidence that his part in the 
crime was greater or less than he has on so many occasions 
stated it to have been ; nor are there any grounds for suppos- 
ing that he has concealed the name of any one concerned 
in it. 

We are therefore compelled to hold that the appellant 
did on the 19th November Conform to the conditions of his 
pardon, and that the Judge was not justified in saying, either 
on the 19th November at the commencement of the trial, or at 
its conclusioil on the 25th, that the appellant's Statement was 
false in essential particulars. 
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The committing Magistrate was pre-eminently satisfied of 
the substantial truth of th^ appellant's statements, and one at 
least of the assessors was also satisfied of them. 

We are unable to see that they have been proved to be false 
in any one particular, and we are therefore of opinion that the 
pardon was improperly withdrawn, and the appellant improper- 
ly committed and tried. ^ 

We are, however, of opinion that, under the peculiar circum- 
stances of this case, we cannot disturb the conviction and sen- 
tence. All that we can do is, to submit the case with our opini- 
on to the local Government, with a recommendation that the ap- 
pellant should be pardoned, on the ground that he has conform- 
ed to the conditions on which a pardon was tendered to him on 
the 5th November 1879. 


[CRIMINAL JURISDICTION.] 

In the matter of KOMUL KISTO BONICK 

Criminal Procedure Code^ section i^^j^Disobsdience to unlawful order — Injunc- 
tion to public, 4 ^enaL Code {Act KLV, of i860), section iSS^Order restrain- 
ing public from \valking on streets between certain hours » 

The accused was convicted under the Penal Code of disobedience to a general 
ord.r of the Magistrate directing the public not to frequent the roads and public 
places at the village of P between certain hours. 

Held that the cohviction was bad, 

R-EFERENCE submitted by the Sessions Judge of Backer- 
gunge, on the 2ist January 1883^ for the opinion of the High 
Court. • 

The Deputy Magistrate of Patvfakhali on *the 5th January 
1883 issued an order prohibiting people, the public in 

general, from going about the station of Patwakhali and walk- 
ing along the roads and paths thereof, between 9 p.m. and day- 
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1883 light. The terms of this order were these : After g P.M. and 

In r0 before daylight people are to remain at home, not to frequent 
^isTo public places, and not to go along any road or path of the sta- 
Bonick. Qn any business whatever.” 

Judgment. On the 8th January 1883 a fresh order reciting the disre- 
gard of the prior one, and enjoining compliance therewith, was 
promulgated, and on the nth January 1883 Komul Kisto 

Bonick was convicted and fined Re. i, under section 291 of the 
Indian Penal Code, for disobedience of the injunction thus re- 
" iterated. 

He was convicted solely for having been out of doors, and on 
some public road or path within the Patwakhali station at night 
after 9 P.M. 

The Sessions Judge was of opinion (i) that the Deputy Magis- 
trate had no authority under any provision of the Criminal 
Procedure Code to promulgate the order which the applicant 
for revision is alleged to have disobeyed ; (2) that the appli- 
cant had not committed, repeated, or continued any public 
nuisance defined in section 268 of the Indian Penal Code, and 
was not therefore liable to conviction under section 290 or sec- 
tion 291 of the Indian Penal Code ; (3) that the order not being 
legal, disobedience thereto is not punishable under .section 188 
of the Indian Penal Code, and that the conviction of the appli- 
cant is unsustainable. 

He accordingly referred the matter to the High Court, suggest- 
ing that the conviction might be set aside. 

The judgment of the High Court (i) was as follows : — 

We are of opinion that, for the reasons given by the Sessions 
Judge, the conviction in this case must be set aside. Let it be 
set aside accordingly, and the fine, if paid, refunded. 

(I) Mitter and Field, JJ. 
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[CRIMINAL APPELLATE JURISDICTION.] 

JHUBBOO MAHTON and others .... Appellants; 

AND 

THE EMPRESS Respondent. 

Refreshing memory— Right of opposite party to inspect writing used to refresh 
memory — Medical evidence— Criminal Procedure Code*{^Act X, of i8y 2) ^ sec- 
tion 323— Charge to jury— Misdirection— Penal Code — (Act XLV, of 1860)^ 
sections 34 and i4g— Constructive murder. 

Per Field, J , — The grounds upon which the opposite party is permitted to 
nspect n writing used to refresh the memory of a witness are threefold: (i) to 
secure the full benefit of the witness's recollection as to the whole of the facts ; (2) to 
check the use of impropor documents ; and (3) to compare his oral testimony with 
his written statement;* * * but I doubt whether he is entitled, except 

for this particular purpose, to question the witnev. as to other and independent 
matter contained in the same series of writings. 

If the right to look at a particular writing before or at the time when a witness 
uses it to refresh his,memory in order to answer a particular question be not then 
exercised, it cannot -be retained throughout the subsequent examination of t!ic 
witness. 

Per Field, J, — In order that the examination of a Civil Surgeon or other 
medical witness may be admissible under section 323 of Act X. of 1872 against 
any individual accused person, it must have been taken by the Magistrate in his 
presence. (See now section 509 of Act X. of 1882,) 

Per Field, cl^ty of a Judge to give a direction upon the law to 

the jury so far as to make them understand the law as bearing upon the facts ; 
and, if he does not give them an explanation of the law sufficiently comprehensive 
to enable them to decide the particular issue, it is a misdirection. 

Per Field, 5^,— It may be a question whether a person, constructively guilty 
of murder under section 34 of the Penal Code, can be said to have committed the 
offence of murder within the meaning of section 149 of that Codr so as to make 
other persons by a double consti action guilty of murder. 

[Criminal ] C. L. K, 104. 
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Appeal from a conviction and sentence passed by the Ses- 
sion® Judge of Patna on the 22nd February 1882. 

The facts are fully stated in the judgment of Field, y. 


J udgme nt. Branson^ M, P, Gasper ^ Hooda^ and M. L. Sandely for the 
Field, y. Appellants. 

Phillips (Officiating Advocate-General) and Baboo M, GhosCy 
for the Respondent 

The following judgments were defivered by the Court (i) : — 

Field, J. — In this case eight persons have been tried and 
convicted under section 302 read with section 149 of the Indian 
Penal Code, and have been sentenced to transportation for life. 
The circumstance out of which the case arose was a dispute con-" 
cerning a piece of land, and the crop which, at the time of the 
occurrence, was* upon this land. 

The first prisoner, Jhubboo, was originally charged under sec- 
tions 302, 326, 396, and 148 of the Penal Code. In the course 
of the trial two further charges were added, viz.y that jhub- 
boo was a member of an unlawful assembly, in the prose- 
cution of the common object of which, namely, in taking pos- 
session of the crops by force, one of the members com- 
mitted murder by causing the death of one Ibrahim Hossein, 
and that he was thereby guilty under section 302 read with 
section 149 of the Penal Code; and, secondly, that he was a 
member of an unlawful assembly, in the prosecution of the com- 
mon object of which, namely, in taking possession of the 
crops by force, one or more of the members caused grievous 
hurt to one Torab Ali, and that he had thereby committed an 
offence punishable under section 325 read with section 149 of 
the Penal Code. 

Against the next two prisoners, Lukshman Mahton and 
Murao Mahton, there were charges under section 302 read with 
section 149, section 326 read* with section 149, and section 396 
of the Penal Code. Ifhe charge under section 302 runs thus : 
'‘That you wefre members of an unlawful assembly, by a 
member of which, to wit, Jhubboo, an offence, to wit, the 

Imurder of Ibrahim Hossein, was committed, such di,$,you knew 
(I) McDonrll and Field, yy. 
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to be likely to be committed in the prosecution of the common 
object, to wit, the taking possession of the crops by force/' 
Lukshman is also charged with rioting, armed with a deadly 
weapon, under section 148. 

Against the remaining five prisoners, Harihur Mahton, 
Ramdehal Mahton, Sajwan Mahton, Mahabir Mahton, and 
Ramjiwan Mahton, there are charges under section 302 read 
with section 149, section*326 read with section 149, and section 
396 of the Penal Code and in these charges the common ob- 
ject is indefinitely stated to be ^*the taking possession of 
the crops by force." And the charges as to murder and griev- 
ous hurt allege that the accused persons knew these offences 
to be likely to be committed in the prosecution of the common 
object. There is also against Harihur Mahton an additional 
charge under section 148. 

Two observations may be made in respect of the prisoners 
other than Jhubboo: First, the charges against them did not 
allege that the offences of murder and grievo.us hurt were com- 
mitted in the prosecution of the common object of the unlaw- 
ful assembly, and yet the jury have found that these prisoners 
are guilty on the ground that the offence of murder was com- 
mitted in the prosecution of the common object of the unlaw- 
ful assembly. The Judge gave no direction upon the matter 
of the charge as framed, vis., that murder was such an offence 
as the members of the unlawful assembly knew to be likely to 
be committed *in the prosecution of the common object; he 
summed up as if the charge alleged, which it did not, that 
murder had been committed in prosecution of the common 
object. It is reasonable to suppose that the • Judge's 
misdirection led the jury into error. Secondly, the charges 
allege that the offences of murder and grievous hurt were 
committed by Jhubboo Mahton. These charges were 
not amended by the insertion of any such words as the 
following; “Or some other person ^unknown who was a 
member of the unlawful assembly.” The jgry have found 
as a fact that Jhubboo Mahton did not commit the murder ; 
and, if Jhubboo did not commit the murder, it is not easy to 
understand how the prisoners other than Jhubboo could be 
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constructively convicted of murder on the ground that murder 
had been committed by Jhubboo in prpsecution of the common 
object of unlawful assembly. 

Five persons are' said to have been injured in the course 
of the riot, namely, Ibrahim Hossein, Imdad Ali, Gohur Ali, 
forab Ali, and Abdul Karim. Of these Ibrahim Hossein has 
since died in consequence, as is alleged by the prosecution, of 
the injuries which he received on the occasion of the riot. 

In the petition of appeal which has been presented to this 
Court a number of points have been taken ; but, as they have 
not all been pressed upon us, I shall, before proceeding to deal 
with the Judge^s charge to the jury, notice those only which 
formed the subject of the argument addressed to us. 

I he first point is that the jurors who tried the case were 
not, as they should have been, chosen by lot from the persons 
summoned to act a') jurors. Section 239 of the Code of Criminal 
Procedure directs that assessors shall be chosen by the judge. 
Section 240 directs that the jurors shall be chosen by lot from 
the persons summoned to act as jurors. If, as is alleged in 
the petition of appeal, the Judge himself selected' the jurors, 
instead of choosing them by lot, he acted contrary to the pro- 
visions of section 240. But, as there is no serious contention 
that the appellants were in any way prejudiced by what the 
Judge is said to have done in this matter, I think the objec- 
tion is not one which ought to be entertained for the purpose 
of interfering with the verdict, regard being had to< the provi- 
sions of section 283 of the Code of Criminal Procedure. 

The next point is, that, although the police-officer, Ram 
Churn Lai, was allowed to refresh his memory by looking at his 
diary, the Sessions Judge improperly refused to allow the 
Counsel for the defence to see this diary. 

What really happened was this: The police-officer, Ram 
Churn Lai, when under examination, was asked whether he 
took down the statement ‘made by the witness Liakat, and 
he replied that he did. He ^then read, or refreshed his memory 
by looking at, tfie original statement so taken down by him. 
This was, as I understand it, a statement taken down under 
the provisions of section 119 of the Code of CrimihkI Proce* 
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dure, and was not necessarily a part of the diary which a police- *882 
officer is required to kepp by section 126. The particulars Jhubboo 
which section 126 requires to be recorded in a police djary do 
not include any written statement taken’ down under section Empress. 

1 19; and, from the papers produced before us, it would appear Judgment, 
that, as a matter of fact, the written statement was not an inte- 
gfal portion of the diary. Having looked^ at Liakat's state- 
ment, the police-officer . 4 aid, in answer to a question put by the 
prisoner's Counsel, that ^ it contained nothing about Jhubboo 
jumping on Ibrahim. The object of asking this question was 
to show that Liakat, in his first statemciiL to the police, had 
said nothing about the prisoner Jhubboo jumping on the de- 
ceased Ibrahim. The medical evidence showed that Ibrahim 
had received internal injuries ; and the theory of the defence 
was that, after th^,^se injuries were discovered upon a post- 
mortem examination, the witness Liakat im*proved his testi- 
mony by adding a statement about Jhubboo jumping on Ibra* 
him with the object of accounting for the internal injuries 
discovered by the post-mortem examination. As, however, 
the police-officer stated that Liakat had said nothing to him 
about Jhubboo jumping on Ibrahim, the object of the ques- 
tion was attained, and it was unnecessary for the prisoner's 

Counsel to ask to look at the diary. 

The police-officer then stated, in answer to a further ques- 
tion, that the statement taken by him did not record that 

Jhubboo had ^iyen orders. It appears from a note made lower 
down by the Sessions Judge that this question also was an- 

swered by tlie witness after looking at the written statements 
taken by him when he questioned the persons afterwards called 
for the prosecution in the Court of Session. Here, also, as the 
answer of the witness was all that the prisoner's Counsel could 
desire, there was no necessity for him to look at the original 
statement with which the witness refreshed his memory, and 

he did not ask to do so. After this we have nearly a page and 
a half of the same witness's cross-^examinatioij, and then we 
find that the witness was asked, “Did Torab Ali say anything 
to you about h*is having seen Gohiir Ali, Imdad Ali, and Abdul 
Karim being struck?" The answer was, “ 1 do not remember," 
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Before giving this answer it is not contended that the witness 
Jhubboo again looked at the original statements of the witnesses ; and 
Mahton Judge then makes this note : The Counsel for the de- 

Emprbss. fence wishes to see the diary, and to make the witness refresh 
!fuigmert his memory therewith. The Court declined to do this.’' It is 
FiEuTy. contended that, because, before answering the two first 

questions above cefeVied to, the witness had looked at the 
original statements in order to refresh his memory, the Coun- 
sel was entitled to see the diary wh,en,. at a later stage of the 
examination, the witness gave the answer, ^ I do not remem- 
ber.” I think that this contention is untenable. I have first 
to observe, although the term * diary ” has been used, 1 take 
it that what the judge and the Counsel were really alluding 
to was the statement taken down by the police-officer under 
section 119, Having regard to section 161 of the Evidence 

Act, the prisoner’s Counsel was entitled to see the writing with 

which the police-officer refreshed his memory in order to 

answer the first two questions. This writing was, as to the 
first question, the original statement of Liakat. What the 
writing was with respect to the second question is not very 

clear. 

Now, the writing which the prisoner’s Counsel desired to 
see when the witness said “I do not remember” was, not the 

statement of Liakat, but the statement of Torab Ali I think 

that, as the prisoner’s Counsel did not exercise his right to look 
at the writing w'hen the first or when the second question was 
answered, but allowed the examination to proceed, he lost his 
opportunity of claiming to look at the writing to which the 

witness referred before answering the first and the second 
questions. I do not assent to the argument that, because Counsel 
was entitled to see the writing which contained the statement 
of Liakat, he was therefore entitled to see other writings 
which contained the statements of persons other than Liakat, 

and which had not connection with Liakat’s statement except 
that they were taken in the course of the same enquiry by the 
police. Nor ^ can 1 assent to the argument that (^ounsel having 
a right to look at a particular writing before or at the moment 
when the witness used it to refresh his memory in b^der to 
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answer a particular question, and not then exercising this right, 
continued to retain it tl^roughout the whole of the subsequent 
examination of the witness, 

The grounds upon which the dpposfite party is permitted to 
inspect a writing used to refresh the memory of a witness 
are threefold: (i) to secure the full benefit of the witness's re- 
collection as to the whole of the facts; (2)* to check the use of 
improper documents ;* and (3) to compare his oral testimony 
with his written statement. The opposite party may look at 
the writing to see what kind of writing it is in order to check 
the use of improper documents; but I doubt whether he is 
entitled, except for this particular purpose, to question the 
witness as to other and independent matters contained in the 
same series of writings. I think therefore that, at the parti- 
cular stage at which the prisoner's Counsel asked to see what 
he called the diary, by which I presume he* meant the whole 
series of writings containing the statements of all the persons 
examined by the police-officer, he was not entitled to exercise 
the right claimed in the particular way claimed by him. I 
further thilik that the Sessions Judge was not bound to compel 
the witness to look at the so-called diary in order to refresh his 
memory, and that it was wholly within his discretion whether he 
should do so or not, 

The third point is that the deposition of the medical officer 
was taken by the Magistrate when only three prisoners, namely^ 
Jhubboo, 'Lukshman, and Murao, were before him; and that, as 
regards the remaining five prisoners, this examination of the 
medical officer was improperly used as evidence in the Court 
of Session, inasmuch as it was not taken by the Magistrate in 
their presence. 

Under the provisions of section 323 of the Code of Crimi- 
nal Procedure, “ the examination of a Civil Surgeoa or other 
medical witness, taken and duly attested by a Magistrate, may 
be given in evidence in any criminal t/ial, although the person 
examined is not called as a witness ; but the Court may sum- 
mon such Civil Surgeon or other medical witness if it sees 
sufficient cause for doing so." 1 take it that, in order to be 
admissible under this section as evidence against any indivi- 
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1882 jual accused, the examination must have been taken by the 

Jhubboo Magistrate in his presence. In the present case I think it 

Mahton exceedingly probable that the examination of the medical wit- 
Emprbss. ness was not taken in the presence of the five prisoners other 

Judgment, than Jhubboo, Lukshman, and Murao. At the same time I 

FiEt^y cannot say that this is a point upon which there is no possible 
doubt. No specific objection to the admissibility of the medical 
officer's examination was taken upon thiii ground in the Court of 
Session. If such objection had been taken, it is just possible that 
matter might have been forthcoming to show that the other live 
accused were present in person or by agent (section 191, Code 
of Criminal Procedure) when the medical officer was examined 
by the Magistrate. 

The medical officer was called in the Court of Session, and 
it has been contended before us that, as he was called, his 
deposition taken by the Magistrate was absolutely inadmissible. 

I do not assent to this argument. I think that a deposition 
properly taken may be put in ; and that the medical officer may 
then be called and further interrogated upon any points upon 
which there had not been a sufficient examinatibn by the 
Magistrate. In the present case, the medical officer w'as called 
and was cro.ss-examined by the prisoners' Counsel. It is true 
that this cross examination was expressly stated to be on be- 
half of one of the prisoners only ; but it is equally true that 
Counsel had an opportunity of cross-examining on behalf of 
all the prisoners. One important reason why a deposition not 
taken in the presence of a person sought to be affected by it 
is in admissible, is that such person has no opportunity of cross- 
examining the witness. In this case all the accused were afford- 
ed this opportunity in the Court of Session. Then, further, it 
has not been contended that, if the medical officer had been 
examined again in chief in the Court of Session, any advantage 
would have accrued to the appellants which they could not 
have obtained by cross-gxamining him when he was called by 
the Sessions Judg^. 

Under these circumstances, 1 think it has not been shown 
to us that the prisoners were prejudiced by the irregularity if 
committed; and with reference to section 283 of the ‘Code of 
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Criminal Procedure and section 167 of the Evidence Act, I 1882 
think that this objection^ would not justify us in interfering Jhubboo 
with the verdict. . Mahton 

Having disposed of these preliminary questions, I now Empress. 
come to consider the Judge^s charge to the jury ; and as the judgmeat. 
canclusron to which I feel myself constrained to come is that prEL^y. 
the charge is radically defective in at least two essential parti- 
culars, I shall set out the essential portions of the charge, and 
state somewhat fully th6 grounds upon which I am led to this 
conclusion. 

After some preliminary observations, the Judge proceeds 
to say : — 

The first question which you have to decide is, was there 
a disturbance in the village of Sopawar and plot called Jhi 
Ketia Kunda on the Morning of Monday, the 28th November 
last, and were Ibrahim and four others wounded there ? 

There can be no doubt that Ibrahim is dead, and I do not 
think that there can be any reasonable doubt that he was 
killed. Thg medical evidence shows that he had a severe and 
dangerous wound on ^ the left arm. The ulnar artery had been 
cut, and the ulnar bone broken and comminuted, and this wound 
appeared to have been inflicted with a sword. I'he medical 
evidence shows that death was the result of haemorrhage and 
shock.” 

He then proceeds to remark upon the injuries said to have 
been caused to Torab Ali, Imdad Ali, Gohur Ali, and Abdul 
Karim ; and after this he says 

‘‘The next questions which you have to decide are: were 
the prisoners present at that disturbance? Did they take part 
in, it? Was that disturbance a riot? Did the prisoners take 
part in the riot? Was the common object of the rioters to take 
possession by force of a crop of paddy, and were the killing of 
Ibrahim Hossein and the wounding of^ the other four men 
done in prosecution of the common object of the rioters ? 

The question of the presence of the prisoners and of their 
participation in* the riot must be considered by you separately 
for each prisoner. You must consider if the evidence shows 
that each of the prisoners was present, and took part in the 

(^CRIMINAL.] C, L R. 105. 
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riot. If you have any doubt as to the presence or participa- 
tion of any one of the prisoners, you will give him the benefit 
of it. 

*Mf you find that there was a riot, and that the prisoners 
took part in it, then you have to consider under what circum- 
stances the riot was committed. It is evident that the dispute 
was about the cutting of a crop of paddy. A most important 
question here arises, namely, who cultivated the land and 
the paddy ?” 

After this he discusses the question as to who sowed the 
paddy, and lie then continues : — 

You will ask yourselves, who sowed the land — was it 
Jhubboo or Liakat ? If you find that Liakat sowed the lands, 
then Jhubboo’s right of private defence is gone,* whether 
the land was really his or not. For if he allowed t Liakat to 
take possession in Ashan, he had no right to resist the cutting 
in Aghran, If Liakat sowed the land in Ashan, even thougn 
wrongfully, his cutting the crop in Aghran w'as not theft, &c., so 
as to give Jhubboo a right of private defence. J If you find 
that Liakat sowed the crops, and that the ^prisoners were pre- 
sent and took part in the riot, I think that you must find them 
guilty. § 

If again you find that the crop was shown by Jhubboo, then 
the question which you have to ask yourselves is, if he and 
his party exceeded their right of private defence. The 4th 
exception to section 99 declares that the right of private 
defence in no case extends to the inflicting more than it is 
necessary to inflict for the purpose of defence. Did the prison- 

• The soundness of this direction is very questionable. — Note by Field, J. 
t It is said that there is no evidence that he allowed him ; that no such case 
was made ; that the prisoners did not rely upon the right of private deferce, but 
denied the transaction as stated by the prosecution, and that the Jidge, by assum- 
ing for the prisoners’ defence based on *lhe exercise of the right of private defence, 
misled the jury into supposing that they admitted the facts, ard scught to explain 
away their criminalit^.-yNote by Field, 7. 

t This also, is questionable. It can scarcely be said that if A wrongfully 
sows a crop on B's land A is entitled to reap this crop, aid B has no right to 
prevent him.— Note by Field, J . : 

J Of murder Note by Field, 7. 
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ers or any of them exceed this limit. The evidence shows ilmt i8Sa 
there were some 200 Kui*mis armed with swords and latties, Ihuhboo 
while there were only 4 or 5 Mahomedans, and that they were 
unarmed. I do not think that it can be said that they needed Empress. 
to wound three persons and kill a fourth in order to preserve judgment. 
the paddy.* The case is rather one of killing and wounding 
under grave and sudden provocation, t and . therefore punish- 
able under sections 304, 334, and 335. Here it will be 
necessary for you to consider the evidence against each pri- 
soner.” 

The Sessions Jugde then discusses the part which Jhubboo 
took in the occurrence, and adverts to the fact that the witness- 
es in their statements before the police, and the deceased 
Ibrahim in his dying declaration, said nothing about Jhubboo 
giving orders, or jumping upon Ibrahim \^hen down. The 
direction of the Judge upon this part of the evidence was par* 
ticularly favourable to the prisoner Jhubboo. In order to enable 
the jury to consider the effect of the evidence against each of 
the other accused, the learned Judge says that he here sum- 
marized” the evidence of each witness; but the charge does 
not contain this summary. The Judge then proceeds : — 

” If you find that the crop was sown by Jhubboo, and that 
he and the other prisoner had a right of protecting the crop 
from being cut and carried away by Torab and Liakat's 
party, but j;hat , the limits of the right of private defence were 
exceeded, you shall consider what in your opinion each prison- 
er did. Jhubboo is said to have ordered the killing of Ibrahim, 
and to have aided in doing so by stamping on his chest, &c. 

” He is also said to have wounded Torab, an old and feeble 
man. It could scarcely have been necessary for him to do this 
in order to defend t his properly. Luchman is said to have 

* It might with equal truth be pointed out that two hundreJ men did not 
need to wound three persons and kill a fourth in order to achieve the common 
object of getting possession of the crop.— Note by FibId, J . 

t The Judge does not say, and it is not tasy to understand, what constituted 
the grave and sudden provocation here referred to. — Note by Field, y. 

t The common object charged was not to defend or maintain possession, 
which would not come within the purview of clause 4 of section 41 of the Penal 
Code which says, take or obtain possession,"— Note by Field, J. 
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wounded ,Gohur Ali with a sword, and Harihar to have wound- 
ed Abdul Karim with a sword. The' other five are all said to 
have used their latties. 

** If you believe that they did, and that they exceeded their 
right of private defence by doing s^, then you can find them 
guilty of causing hurt. You will also remember that it all the 
prisoners joined together in assaulting ^the other side, and if 
they were not justified by the law of private defence in doing 
so, or if they exceeded that right by striking the other party, 
then they were an unlawful assembly, and each is liable for the 
acts done by the assembly or any member thereof. 

*'You will also remember the law that an assembly not 
originally unlawful may become unlawful afterwards. If the 
crop was Jhubboo’s, and he and the other prisoners went to pro- 
tect it, they did not commit a riot by assembling; but if they 
went on and attacked the other party, and in doing so exceeded 
the limits of their right of private defence, they became an 
unlawful assembly.'' 

Now, there are parts of this charge and particularly of this 
last passage, more especially the words, “ if they exceeded that 
right by striking the other party, then they were an unlawful 
assembly, and each is liable for the acts done by the assembly 
or any member thereof," which appear to me wholly defective 
and misleading ; but I do not propose to comment upon every 
portion of this charge, which appears to me open to observa- 
tion. I shall notice only two defects, which appear to me so 
serious, that I feel constrained to express my opinion that the 
appellants have not had a fair trial upoii that grave charp-e 
upon which they have been convicted. These defects are (i) 
no explanation of, or direction as to, the law relating to murder 
was given by the Sessions Judge to the jury ; (2) the jury 

were misdirected with respect to that portion of the charge 
which was concerned with section 149 of the Penal Code. 

It was properly pointed out by the Sessions Judge to the 
jury that the sev^n prisoners other than Jhubboo were not 
charged with having themselves done any act which could 
constitute the offence of murder. The charge agqipst them 
was that Jhubboo had committed murder, and that, inasmuch 
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as they were, with Jhubboo, members of an unlawful assembly, 
and Jhubboo, while with • them a member of that unlawful 
assembly, committed murder, they were, by virtue of the provi- 
sions of section 149, guilty of murder, because they knew it to 
be likely that murder would be committed in prosecution of 
the common object of the unlawful assembly. Upon this 
charge the first essential question was whether murder had 
been committed by Jhubboo. There was no 'amendment charg- 
ing in the alternative that the offence of murder had been 
committed by some person other than Jhubboo. The second 
essential question was, did the prisoners, other than jhubboo, 
know it to be likely that the offence of murder would be com- 
mitted in the prosecution of the common object of the unlawful 
assembly ? 

As to the first point, the jury found thaj the murder was 
not committed by Jhobboo ; and this being so, it is not easy 
to understand how upon the charge, as drawn, the other seven 
prisoners could have been convicted under section 302 read with 
section 14^. The Sessions Judge appears to have assumed 
throughout the whole of his charge that the act by which Ibra- 
him lost his life was murder. As to what constitutes murder 
I find no direction whatever. It is the duty of a Judge to give 
a direction upon the law to the jury so far as to make them 
understand the law as bearing upon the facts; and if he does 
not give them^ an explanation of the law sufficiently compre- 
hensive to enable them to decide the particular issue, it is a 
misdirection. In this case the medical edidence goes to show 
injuries of three kinds: (i) there were injuries about the head 
and congestion of the brain — on this point nothing whatever was 
said to the jury; (2) there were injuries to the small intestines ; 
and (3) there was a sword-cut on the arm. The opinion of the 
medical officer as to the cause of death was, that death was due 
to shock following the injuries of the small intestines, and to 
haemorrhage from a wound in the arnf. He gave no opinion, 
and apparently was not asked his opinion, as * to whether death 
did or could rosult from the injury to the arm alone. If the jury 
believed that Jhubboo inflicted the wound on the arm, and also 
caused the injuries to the intestines, this was not very material. 
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If, how(iver, the jury did not believe that Jhubboo caused the 
injuries to the intestines, but believed that he inflicted the 
wound on the arm, this became very material. The jury appear 
to have disbeliever! the evidence as to •Jhubboo jumping 
upon the deceased, and so causing the injuries to the intestines. 
If this were so, the question at once arose whether shock suffi- 
cient to cause death was, or could have been the result of 
haemorrhage from the wound in the arm. 

If the wound on the arm alone drd not or could not cause 
death, it is impossible to say that Jhubboo committed murder. 
If death were the result of the combined effect of the wound 
on the arm and the injuries to the intestines, and the jury be- 
lieved that Jhubboo inflicted the wound on the arm, and some 
other person unknown caused the internal injuries, Jhubboo 
might be liable , for murder by reason of the provisions of 
section 34 of the Penal Code, which provides that when a 
criminal act is done by several persons in furtherance of the 
common intention of all, each person is liable for that act in 
the same manner as if it were done by him alone. But it may 
be a question whether in this case Jhubboo, being thus con- 
structively guilty of murder, could be said to have committed 
the offence of murder within the meaning of section 149 so 
as to maJee the other prisoners by a double construction guilty 
of murder. 

On these essential points no direction whatever was given to 
the jury. 

Then, in the next place, when the jury had made up their 
minds a^ to whether Jhubboo had inflicted both injuries or one 
of them or neither, if they believed that he inflicted one or 
both, they should have been directed to consider what offence 
was committed thereby : and, to enable them to do so, the law 
relating to murder should have been explained to them. There 
is apparently nothing to suggest that the infliction of injury 
was, with reference to' the first clause of section 300, an act 
done with the 'intention df causing death. It then became 
necessary te consider whether there was an* intention of 
causing bodily injury, and, if so, whether Jhubboo ki)ew this 
bodily injury to be likely to cause the death of Ibrahim (clause 
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3, section 300). If the jury found that Jhubboo intended to 
cause bodily injury, but did not know this bodily injury to be 
likely to cause death, they ought then to have considered 
whether this bodily injury was sufficient, in the ordinary course 
of nature, to cause death ; and upon this point the opinion of 
the medical witness would have been very material. If the 
jury found that it was not so sufficient, *they should further 
have consider, with reference to the fourth clause of section 
300, whether Jhubboo kne^w that his act was so imminently 
dangerous that it must, in all probability, cause death, or such 
bodily injury, &c. (clause 4, section 300). As to whether the 
act was so imminently dangerous, the opinion of the medical 
officer would again have been material. If the jury found 
that the act of jhubboo did not come within any of the four 
clauses of section 300, they could not have found that Jhubboo 
committed murder. 

But Jhubboo’s act, tliough not falling within any of the clauses 
of section 300, might, with reference to section 29 have been 
done with the intention of causing such bodily injury as was 
likely to cause death, or with the knowledge that he was likely 

by such act to cause death. As to whether the bodily injury 

was likely to cause death, the opinion of the medical witness 
would again have been material. If the jury found . that Jhub- 
boo's act came under the portion of section 299 just referred 

to, this act would have been culpable homicide not amounting 
to murder. • 

The same observations are applicable if for Jhubboo some 
person or persons unknown had been substituted in the charge 
by alternative language or otherwise. 

On all these essential points no remarks or observations 
were made to the jury; and I entertain no doubt that the 
appellants have been seriously prejudiced by this misdirection 
or want of direction. If the jury had been properly directed 
upon these points, it is quite possible* that they would have 

found that the act by which Ibrahim lost his Iffcf was not murder, 
but the lessee offence of culpable homicide in the person who 
committed that act. They might even have found that this act 
did not amount to culpable homicide, but constituted grievous 
hurt only, 
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I may further here remark that, although there were 
^HUBBoo charges under sections 326 and 396, no instruction whatever ap- 
pears to have been given by the Sessions Judge as to these 
E mpres s, charges. 

Judgment. j second point. The Judge records the 

Field, y. following note of what passed between him and the jury after 
they had retired to'consider their verdict 

After about three quarters of an hour the jury returned, 
and stated that four of them including the foreman found 
all the prisoners guilty. The fifth juryman, Baboo Kesho Ram 
Bhuth, doubted the guilt of the prisoners, and would acquit them. 

The foreman stated that they found the prisoners all guilty 
of the charges under section 149. They did not find that 
Jhubboo himself killed Ibrahim Hossain, and that therefore he 
was not guilty under the charge under section 302, which 
charged him with having personally murdered Ibrahim Hossain. 
But they found that Ibrahim Hossain was murdered by some 
member of the unlawful assembly, and that the murder was 
committed in prosecution of the common object of the assem- 
bly, They found that all eight prisoners were present and 
took part in the riot, and that all eight were therefore guilty 
under sections 149 and 302 of having murdered Ibrahim Hos- 
sain. In reply to a question from the Court, four of them 
stated, i. e.j the four who were unanimous, that they found 
that the crop was sown by Liakat Hossain. The fifth jury- 
man in reply to a question said that he doubted who had sown 
the crop. 

The Court concurred with the verdict. The Court had 
not itself felt quite certain as to who had sown the crop. But 
that point having been once found by the majority in favour 
of Liakat, it followed that the crime of the accused was mur- 
der. The Court was not prepared to dissent from the opinion 
of the majority that Liakat had sown the crop. That was 
a point on which 'tljey wereithe best judges ; and as the Court 
remarked in .the charge, once it was held that Liakat sowed 
the crop, Jhubboo's plea of private defence was gone. ^ As the 
jury did not find that Jhubboo personally murdered Ibrahim, the 
Court could hot regard him as more guilty than the others, nor 
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did it think that capital sentences should be passed .on eight 
men. * 

The Court sentenced each of the eight prisoners under 
sections 302 and 149 to transportation for life. 

The Court did not pass any sentence under the other 

sections.'' 

I may here observe that, when the jury 'were not unani- 
mous as to their verdict, the Judge would properly have 
required them to retire for further consideration (see section 
264, Code of Criminal Procedure). Again, this same section 
allows the Judge to ask the jury such questions as are neces- 
sary to ascertain what their verdict is, and directs that such 
questions and answers shall be recorded. The learned Sessions 
Judge has not complied with this direction of the law by 

recording the questions and answers, but has given the sub- 
stance of them merely. 

It will appear from the extracts above made from the 

Judge's charge, and from the above record of what took place 
between thg Judge and the jury, that the jury were directed 
to consider whether the murder was committed in prosecution 
of the common object of the assembly, and that the jury 
found that the murder was committed in prosecution of the 

common object. Now, the charge against the prisoners other 
than Jhubboo did not allege that murder was committed in 
prosecution^ of, the common object of the unlawful assembly. 
What it did alleg^e was that the prisoners knew it to be likely 
that murder would be committed in prosecution of that object ; 
and upon this, the language of the charge, I find no direction. 
It appears to me that the jury were in consequence misled to 
find in the affirmative something which was not alleged in the 
charge. 

The prisoners other than Jhubboo could not, upon the 
charges as drawn, have been convicted of murder unless they 
knew that it was likely that murder would be committed in 
prosecution of the common object bf taking* possession of the 
crops by fore?.* The circumstances from which the jury could 
infer that the prisoners knew this to be likely were not placed 
before them. They were told to find that which was not in 
[Criminal.] C« L, R. io6 . 
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the charge^ m.i whether murder was committed in prosecu- 
tion of the common object of takiirg possession of the crops by 
force. 

Having regard to the law as laid down «in the Full Bench 
case of Queen vs. Sabed AH [20 W. R. (Cr. R.) 5 ; S, C., ii B. L 
R. 347], I think the observations of the Judge upon this ppint, 
even assuming that the charge allegeji murder to have been 
committed in prosecution of the common object, were meagre 
and defective, and not calculated to give the jury that assist- 
ance which they ought to have had in order to enable them to 
understand clearly the circumstances under which they would 
be justified in convicting the prisoners other than Jhubboo 
constructively of the serious offence of murder. 

The case has, 1 observe, occupied no less than eight days 
of the Sessions .Judge’s time, and 1 should be extremely reluc- 
tant to send it back to be tried again if I saw any other way in 
which the interests of justice could be satisfied. Having 
regard to the defects which I have pointed out, I cannot satisfy 
myself that these prisoners have had a fair trial. At the same 
time their absolute innocence is not so clearly doubtful or 
beyond doubt that 1 feel justified in saying that the body of 
evidence which is to be found in the case should not again be 
submitted to a jury. I am therefore of opinion that the only 
proper course is to set aside the conviction and sentence, and 
direct a new trial ; and I think that, before the nejv trial is com- 
menced, the charges ought to be re-drawn more exactly with 
reference to the facts which have appeared in evidence. As to 
whether the prisoner should be admitted to bail pending the 
second trial, we express no opinion, this being a matter for the 
discretion of the Sessions Judge. 

McDonell, J , — I concur in the decision arrived at by 
my learned brother. I hold that the misdirections to the jury 
are such as to compel us, in the interest of justice, not only to 
set aside the conviction and sentence, but to direct a new trial. 
The Judge appears to h 4 ve assumed throughout the whole 
trial thsit the act by which Ibrahim lost his life was murder, 
unless the accused could establish the plea of private de(epce. 

The difference between murder and culpable homicide not 
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amounting to murder was apparently never explainea to the 
jury, and even if one o{ the unlawful assembly committed 
culpable homicide amounting to murder, I do not think that 
the jury were instructed sufficiently as to the circumstances 
under which they would be justiBed in convicting the accused 
other than the one who committed the act constructively of 
the offence of murder. * . 
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[criminal reference. ] 

In the matter of EMPRESS 

AND 

ISHAN CHUNDER DEY and another . . . 

Excise Act, VIL ( 5 . C.) of 1878, sections S3> 6i^Interpretatton 

of Statutes^Unlicensed Vendor^Rules of Board of Revehue — Revision, 
Grounds for^ 

A person who is not a licensed vendor under Act Vll. (B, C.) of 1878 
does not commit an offejice by being in possession ot a quantity of country 
spirits less than 12 quarts, alihough that quantity may be more than the quantity 
authorized by the rules of the Board of Revenue under the powers conferred on it 
by section 13 of the Act. 

Empress vs, Kala Lalong, I. L. R., 8 Cal. 214, (S. C.) 10 C. L. R. 155, 
followed. 

A necessity for altering a conviction from one section fo another for 
cognate offences when the accused has not been prejudiced by any such error, is 
no sufficient ground for a reference to the Court of Revision. 

-E^EFERENCE submitted by the Sessions Judge of Tipperah on 
the 25th April 1883. 

The terms of the Reference were as follow : — ^ • 

'^Accused No. I has been convicted under section 60, and 
accused No. 2 under section 61, of Act VII. of 1878 (B. C.). 
The former sold 8 quart-bottles of country spirits, and the latter 
had them in his possession, /. carried them as a coolie by 
direction of accused No. 1. 

It is contended that the conviction of both the accused is 
illegal, because accused No. i was not a licensed vendor, and 
accused No. 2 might lawfully have had 12 quart-bottles in his 
possession. . 

With regard to the case of accused No. i, he isr. not a licens- 
ed vendor, but he is a servant to a licensed retail vendor, and sold 
the liquor as such. Section 60 applies only to sales by licensed 
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vendors. He ought not therefore to have been convicted 
under that section, It ,may be that he has committed an 
offence* punishable under section 53; and, if an appeal lay to 
this Court, 1 might, perhaps, under section 423 of the Criminal 
Procedure Code, alter the finding maintaining the sentence, but 
as the qase is not appealable, I cannot do so, and I cannot direct 
the lower Court to enquire into the offence, punishable under 
section 53, because I could only make such order in case the 
accused had been discharged. Under section 436 of the Criminal 
Procedure Code I think I ought, therefore, to submit the case of 
the accused No. r to the High Court to be dealt with under sec- 
tion 439. I am inclined to think that the proper course would 
have been to prosecute, not him, but his master, under section 60. 

‘ As to accused No. 2, the conviction seems unsustainable; 
section 61 of the Excise Act must be read with sections 15 in 
which the quantity specified is 12 quart-bottles. It is stated 

that the Board of Revenue have made an order, as they are 

empowered under section 15, reducing the* quantity to 6 quart* 
bottles; but my attention has been directed to the case of 
Empress vs. Kala Lalong^ I. L. R., 8 Cal. 214, (S. C.) 10 C. L. R. 

155, in which it is shown that persons who arc not licensed 

vendors (and it is admitted that accused No. 2 is not one) do 

not commit an offence by possessing a less quantity than 12 

quart-bottles, though the quantity they possess may be greater 
than that authorized by the Board by virtue of the power con- 
ferred on* theni by section 13. 1 would therefore recommend 
that the conviction of accused No. 2, who seems an innocent 
party, be set aside, and the fine ordered to be refunded to him.'^ 

The following order was passed by the High Court (1) 

Defendant No. 2 must clearly be acquitted on the authority 
of the judgment of this Court in the case of Empress vs. Kala 

Lalong^ I. L R., 8 Cal. 214, (S. C.) 10 C. L. R. 155, in which 

we concur. 

Defendant No. i has, in our opinion, been properly con- 
victed, whether under section 60 w section '53 is immaterial. 
See Ishur Chunder Shaha^ ig W. R., Cr. Rul., 34, and Baney 
Madhab Shaw^ 10 Q.L. R. 389. We would further observe that 
(1) Pkinsu and O’Kinialv, jy. 
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for reasons stated by the Sessions Judge himself he need 
not have referred the case of this prisoner. A necessity for 
altering a conviction from one section to another for cognate 
offences, when the accused has not been prejudiced by any such 
error, is no sufficient ground for a reference to the Court of 
Revision, 
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[criminal jurisdiction.] 

IN THE MATTER OF RANGAl AND OTHERS . . APPELLANTS. 

Criminal Procedure Code (Act X, of 1882)^ sections 34^ 36 ^ 408^^ Appeal 
-^Confirmatton’^Praciice, 

A Deputy Commissioner exercising the special powers conferred by section 36 
of Act X, of 1872, having passed a sentence of three years' rigorous imprisonment— 
a sentence not requiring confirmation, an appeal to the High Court was preferred 
after the new Code, Act X, of 1882, came into force. 

Held that, under section 408 of the latter Act, the appeal did not lie, 

A PPEAL from a conviction and sentence passed by the 
Deputy Commissioner of Luckimpore, Assam, on the gth Decem- 
ber 1882. 

This appeal was presented on the ajfd January 1883, and 
a question was raised whether the appeal would lie, the sen- 
tence, which was one of three years^ rigorous imprisonment, hav- 
ing been passed under the special powers conferred by section 
36 of the old Criminal Procedure Code. 

Baboo Hurt Mohun Chuckirhutty^ for the Appellants. 

The Jollowing judgments were delivered by the High 
Court (i): — 

Mitter, 3^.— In this case three persons, Rangai, Gowri- 
khan, and Beerai, were convicted, under section 457. coupled 
with section 109, by an officer exercising the special powers 
Vjjsted in him under section 36 of Act X. of 1872. They were 
each of them sentenced to three years' rigorous imprisonment 
on the Qth of December last, An appeal was presented to this 
Court on the 23rd of January last, and on the appeal coming on 
for hearing before a Division Bench of this Court on the same 
day, the following order was passeS : “ The Appeal is admitted ; 
send for the ^record, and issue the usual notices!" The case 
being now called on before us to be heard finally, a question 
(I) Mittbr and Fibld, JJ , 
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has arisen whether this Court is competent to hear this case as 
In re an appeal against the conviction and sentence of the lower 
-- Court. It appears with reference to this that the provisions 
Judgment, Code and those of the new Code are not precisely 

Mitthr, y. the same. Under the old Code the test which determined the 
venue of appeal in cases like the present was, whether the 
officer in the lotver Court exercised the special powers men- 
tioned in section 36. In this case it is clear that the Deputy 
Commissioner, against whose judgment this appeal has been 
preferred, was exercising the special powers vested in him 
under section 36 of the Code of 1872. As Magistrate, he could 
not pass the sentence which was passed in this case; and it is 
als^ apparent on the proceeding that he was exercising the 
special powers under that section. That being so, it is quite 
clear that under the old Code the appeal lay to this Court, but 
under the new Code the right of appeal to this Court is 
restricted only to those cases in which the sentence passed by 
officers of this description, viz,^ offic>TS vested with special 
powers under the provisions of section 36, requires confirmation 
by a Superior Court. Then, whether under the old Code or 
under the new Code, it is quite clear that the sentence which 
passed in this case did not require confirmation by a Superior 
Court, That being so, it is also quite clear that, if the new 
Code applies, the appeal in this case would not be to this Court, 
The last section of the new Code provides that all pending pro- 
ceedings would be governed by it, and if the present case could 
be considered as a case pending on the ist of January 1883, 
no doubt the new Code would have applied, but, as already 
stated, the case was disposed of in the lower Court on the 
gth December 1882. On the other hand, by section 2 of the 
new Code, Act X. of 1872 having been repealed, and this appeal 
having been preferred on the 23rd of January, the appellant 
could not claim any right of appeal which they had under 
the old Code, as that Code was not in force on that day. The 
section which deah with th*e right of appeal under the new Code 
IS section 408* and that section is to the following ' effect : Any 
person convicted on a trial held by an Assistant Sessions Judge, 
a District Magistrate, or other Magistrate of the first class, or 
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any person sentenced under section 349 by a Magistrate of the X883 
first class may appeal to the Court of Session. Provided that, 
when in any case an Assistant Sessions Judge or a Dis- 
trict Magistrate passes any sentence which is subject to the fitdgmtnt. 
confirmation of the Court of Session, every appeal in such case Mittbr, y. 
shall be. to the High Court,^’ The section says generally that 
any person convicted on trial by the officers, above mentioned 
may appeal to the Sessions Judge, and in certain cases to the 
High Court. Therefore* I am inclined to think that the right 
of appeal in this case would be governed by the provisions of 
the new Code. That being so, the appellants, as a matter of 
right, would not be entitled to appeal to this Court ; but it seems 
to me that it is not essentially necessary in this case to decide 
this question, because, whether the appeal lies to the Sessions 
Judge or to this Court, this seems to be a fit case for the exer- 
cise of the revisional powers given to us by the new Code. It 
is therefore not necessary for me to express a decided opinion 
on this point, but treating this case whether as an appeal or 
under the revisional powers vested in this Court, it seems to me 
that the convictions of the lower Court cannot stand. The 
evidence upon which the appellants have been convicted consists 
of the deposition of the complainant, of one Lukhee, and the 
so-called confessions of the two appellants, Rangai and Gowri 
Rangai^s confession, it is alleged, being supported by the dis- 
covery of a p^ir of bracelets which are said to have been dug 
up by Rangai in "the presence of the Inspector from a particu- 
lar place in his house. As to the discovery of the pair of silver 
bracelets, we find in the first place that they were not at all 
mentioned in the list of stolen articles given by the complain- 
ant to the Inspector on the morning after the alleged theft. 

It is also a remarkable fact in this case that, when the houses 
of the prisoners were searched immediately after the suspected 
theft, nothing whatever was found. Furthermore, there is also 
the remarkable fact that several days Afterwards, when a neigh- 
bouring well was searched, a box* containing several silver 
ornaments agd two pieces of notes amounting to -Rs. 100 was 
found. It was alleged by the complainant that he had in the 
box which was missing about Rs. 1,500 in cash, and several 
[Criminal] C. L‘R. 107. 
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1883 gold and silver ornaments, but, with the exception of the notes 
Into for Rs. 100, no portion of the Rs. 1,500 was found in this box, 
R^^i. gQjjj ornaments which were alleged to have 

Judgment, been stolen. These circumstances raise in riiy mind a suspicion 
Mitter, y. that probably there was no theft at all in the house of the 
complainant, and this suspicion is strengthened by the fact 
admitted in this case that this man neglecting his legitimate 
duty was gambling in some place adjoining the house from 
9 p. M. till 4 A. M. But, whether there was a theft or not, it is 
quite clear to my mind that the evidence adduced in support 
of the conviction does not connect the appellants before us 
with the occurrence, supposing that there was a theft in the 
house of the complainant. ‘Putting aside the discovery of the 
bracelets, the evidence consists only of the depositions of the 
complainant, of one Lukhee, and the alleged confessions of the 
two prisoners. On looking at the confessions, the first observa- 
tion that arises is this : that, if we are to accept these confes- 
sions as representing the true state of affairs, it would appear 
that the appellants who made these confessions were not at 
all guilty of the offence charged against them, but were simply 
men who by some means or other had become aware of a plot 
that was entered into by others in order to commit that offence. 
Then, again, we find that one of those appellants who were said 
to have made those statements criminating themselves com- 
plained to the Deputy Commissioner before his confession was 
actually recorded that he was being ill-treated by the Police. 
No doubt, the Deputy Commissioner after investigation says 
that that charge was not made out ; but, whether it was made 
out or not, there is the fact that, before this alleged confession 
was made, a complaint was made to him that the Police was 
attempting to extort a confession from the appellant. Then, 
as to Lukhee’s evidence, it is quite clear that no reliance can 
be placed upon his statement. He says that the plot to commit 
this theft was planned and matured in his presence at his own 
house, and his "fetpry is that he remained silent, and did not give 
any information to the authorities until three weeks after the 
alleged occurrence, It must also be remembered that, before 
Cukhee came forward to depose to the facts stated by him, a 
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reward had been offered of Rs. 200 to be paid to any .one who 1883 

might give information which would lead to the apprehension in re 

and conviction of the offenders. Under these circumstances it 
seems to me that no reliance whatever can be placed upon the Judgment, 
evidence of Lukhee. On the whole, I do not think that the MiTTRR,y. 
evidence, is sufficient to support the conviction of the prisoners. 

We accordingly set it aside, and direct their immediate release. 

Field, J . — In this case the appellants were convicted 
on the gth of December last by a Deputy Commissioner in 
Assam exercising the special powers which could be conferred 
under section 36 of the Code of Criminal Procedure, Act X. of 
1882. That the Deputy Commissioner as District Magistrate 
was exercising these powers appears on the face of these pro- 
ceedings, and with reference to the provisions of section 270, 

Act X. of 1872, it is also clear that the District Magistrate was 
exercising these powers, because it appears from the sentence 
awarded, three years' rigorous imprisonment, that such offi- 

cer was exercising such special powers. As District Magistrate, 
the Deputy^ Commissioner could only have passed a sentence 
of two years' rigorous imprisonment. This being so, it is clear 
that, under the provisions of section 270 just referred to, the 
appeal lay to the High Court, and not to the Court of Session. 

But it’is to my mind clear that the present Code, Act X.* of 1882, 
has altered the law. Section 408 of the present Code enacts 
thus generally : Any person convicted on a trial held by an 
Assistant Sessiorrs Judge, a District Magistrate, or other Magis- 
trate of the first class, or any person sentenced under section 
349 by a Magistrate of the first class, may appeal to the Court 
of Session, provided that, when in any case an Assistant Sessions 
Judge or a District Magistrate passes any sentence which is 
subject to the confirmation of the Court of Session, every appeal 
in such a case shall be to the High Court." Now, it is clear 
to my mind that the words "District Magistrate” here include 
a District Magistrate vested with special powers under section 
30 of the present Code. It is ther^ore clear that all cases 
tried by a Dj»trict Magistrate so vested are as a general rule ap- 
pealable to the Court of Session, unless, in any particular case, 
the sentence being subject to the confirmation of the Court q( 
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»883 Session is appealable to the High Court. Now, the sentence 

/iff# passed in the present case is a sentencfe of three years only, that 

Ra^i. sentence according tp the old law and to the new law did not, 
Judgment, and does not, require confirmation, and therefore it is clear to 
fieuT y* under the words of the present Code, the appeal 

in this case lay to ^he Court of Session, because the 'sentence 
passed was not * subject to the confirmation of the Court of 
Session. The appeal was presented to the High Court after 
1st January, and the question arises whether the High Court 
has jurisdiction to entertain the appeal so presented. It ap- 
pears to me that the High Court as a Court of Appellate Juris- 
diction cannot entertain this case as an appeal. Section 553 of 
tine present Code relates to pending cases. Now, this was not 
a pending case, and therefore it does not come within the 
purview of that section. Then it is contended that section 6 of 
the Genera! Clauses Act, I. of 1868, will apply. It appears to 
me that this appeal cannot, within the meaning of that section, 
be termed a proceeding commenced before the repeal of Act X, 
of 1872. The proceedings on the original trial te^'minated on 
the gth of December. The proceeding before us is an appeal, 
and no such proceeding was commenced before us on the ist 
of January, That being so, it appears to me that the case 
must com'e under the general language of section 408, vtz,j that 
any person convicted on a trial held by a District Magistrate 
may appeal to the Court of Session. That language, is general ; 
it is in no way restricted to persons convicted after the Code 
came into operation, and it is sufficiently wide to include the 
cases qf persons convicted before the new Code came into force, 
This being so, I am 01 opinion that the appeal in the present 
case ought to have been made, not to the High Court, but to the 
Court of Session. I am, however, quite of opinion with my 
learned colleague that, having regard to the distance of Assam 
from Calcutta, having regard to the mistakes that may pro- 
bably be committed upon a change in the law, and, moreover, 
having regard to* the facts*' of this particular prosecution, it is 
a proper ca’lse in which to exercise the revisiofial jurisdiction 
of this Court. This being so, I have concurred in hearing this 
case as a^ case taken up for revision. As to the remarks on 
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examination of the evidence, and generally on the merits of the 
case, which have just bepn made by my learned colleague, I 
entirely agree, and I think that these appellants must be 
acquitted and discharged. 


[CRIMINAL JURISDICIION.] 

SHADULLA HOWLADAR, and another . . . Appellants. 

Criminal Procedure Code {Act X, of 1882) ^ section ^og-^Summing-up gj 

before Assessor s^Heads of summing-up, 1883. 

The effect of summing up, under the provisions of section 309 of the Crimi- 
nal Procedure Code, the evidence in a case tried with assessors is to enable the 
Sessions Judge in a long or intricate case to place the evidence in an intelligible 
form, so as to assist the assessors in arriving at a reasonable conclusion. If, 
in summing up the evidence, the Judge is unable himself to record the heads of 
his summing-up, he should avail himself of the services, not of a pleader for the 
prosecution, but of a Court officer, or of some independent person. 

The opmions of assessors should be taken individually, and not through one of 
their number. 

Where the Judge considers the evidence against some of the persons accused 
unworthy of belief, he ought not to acquit them without having first taken the opi- 
nion of the assessors. 

Appeal from a conviction and sentence passed by F. J. G. 

Campbell, Esq., Officiating Sessions Judge of Furridpur, on the 
1 2th March 1883. 

The facts are stated in the judgment of the High Court. 

Baboo Greeja Sunker Mojoomdar^ for the Appellants. 

The Deputy Legal Remembrancer ^ for the Crown. 

The judgment of the High Court (i) was as follows ; — 

After considering the evidence On the record in this case 
we are of opinion that the appellants have' been rightly con- 
victed und^p sections 149 and 304 of the Indian .Penal Code, 
is clear that they were the ringleaders in a premeditated riot 
(i) Prinsbp and O’Kinealy, JJ, 
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1883 Y^rith the knowledge and intention necessary to bring them 

Shadulla within thbse sections. The mob of which the appellants were 

* the ringleaders consisted of about one hundred and twenty-five 

Judgment, armed with shields, spears, and clubs, 

One man was killed, and others were injured. 

On these facts we hold that the appellants have been pro- 
perly convicted, and ' we also think that the sentences passed on 
them were not too severe. The appeals are therefore dismissed. 

It is necessary, however, to make soijie observations on the 
procedure abopted by the Sessions Judge. He has taken 
advantage of the terms of section 309 of the present Code, to 
sum up the evidence for the prosecution and defence to the 
assessors. This provision has for the first time been intro- 
duced into our Code, and in our opinion the object is to enable 
the Sessions Judge in long or intricate cases to place the evi- 
dence in an intelRgible form, so as to assist the assessors in 
arriving at a reasonable conclusion. 

In the present case we observe that the Judge seems rather 
to have taken an opportunity of expressing his opinion in 
emphatic terms on every single matter put in evidence. He 
observes on one point : * * * Although you may utterly 
disbelieve the witnesses, as this Court has done with regard to 
those persons (who had been acquitted), but yet there is ’ no 
ground for disbelieving them with regard to those men who 
have been named from the beginning. 

Now, it is impossible to suppose that the assessors could 
have been otherwise than very much embarrassed in coming 
to an independent opinion of their own in the face of the 
very decided opinion expressed by the Judge. There are other 
passages in the summing-up, which might be quoted, to a some- 
what similar effect. 

In the next place we observe that the summing-up has 
been recorded by the pleader for the prosecution, and accepted 
by the Judge as correct. think that such a course should 

not have been taken by the Ju^ge, and that, if he was incapable 
himself of recording the heads of the summing-up, to the as- 
sessors, he should have availed himself of the services of^some 
court officer, or directed it to be done by some independent 
person. 
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We next find that, instead of taking the opinion of 
each assessor as is required by law, the Judge has received the 
opinions of all the assessors combined ^as delivered through 
one of them, whom he thus regards as the foreman of a jury. 

We further observe that four other persons, who were 
under trial along with the appellants, weu:e acquitted by the 
Sessions Judge at the .termination of the evidence for the pro- 
secution The ground on which the judgment of acquittal 
was based is, that the evidence of identification was unworthy 
of belief. 

Under such circumstances it was the duty of the Judge, 
before passing judgment himself, to ask for and record the 
opiiyons of the assessors on that evidence. The Judge, how- 
ever, has thought it unnecessary to do so, because he considers 
that there was no evidence ” against the*accused, the fact 
being, that there was evidence which the Judge thought 
unworthy of belief. 


[criminal jurisdiction.] 

CHUNDER CHURN MOOKERJEE and others. Appellants. 

Act [XIL of 7^75, section 22 — Port of Calcutta — Liability of master for acts 

of servant. 

To justify a conviction under section 22 of Act XII. cf 1875 it must be shown 
that the accused, if he did not himself throw the ballast or rubbish into the Port 
intentionally caused some one else to do so. A master is not liable for his servant's 
acts done in contravention of that section, unless it can be shown that the acts 
were done by his authority. 

A 

-APPEALS from convictions and sentences passed by F. J. 
Marsden,^ Esq., Chief Presidency Magistrate of, Calcutta. 

Babu U^iica Churn Bose^ for the Appellants. 

Phillips (Standing Counsel) and Mr. //, A, Adkin^ for the 
Crown. 
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The ifacts are stated in the judgment of the High Court (1), 
which was as follows 

The appellant has been convicted before the Chief Presi- 
dency Magistrate of an offence against section <22 of Act XII. 
of 1875 by improperly discharging ballast from the Ship Ben 
Nevis by the boats of Bishto Manjhi and Nufur Manjhi, and 
by throwing it into'the river within the Port of Calcutta; and 
has been sentenced to pay a fine of Rs. 250. The amount of the 
fine entitles the accused to appeal to this Court. 

In our opinion the conviction is bad in law ; for the facts 
proved or admitted do not establish any offence under the Act 
against the appellant. The first clause of section 22 prohibits 
the casting of ballast or rubbish into the Port without lawful ^ 
excuse. The next clause prescribes a penalty for whoever by 
himself or another^so casts or throws the same, and for the 
master of any vessel from which the same is cast or thrown. 

It seems to us that to warrant the conviction under this section 
of a person, not being master of a vessel from which ballast 
Is thrown, it must be shown that the accused person, if he did 
not himself throw the ballast or rubbish into the Port, intention- 
ally caused somebody else to commit that offence. 


In this case all that is proved or admitted against the 
appellant is, that he made an agreement to remove the ballast 
from the Ship that he engaged boats for that pur- 

pose; and that the ballast was removed from the ship in those 
boats. The boatmen instead of landing the ballast at the 
proper place, threw it into the river within the limits of the 
Port, They were arrested, convicted, and fined. Proceedings 
were subsequently taken against the appellant under the same 
section, when the Magistrate held him liable for his servants’ 
acts,” and accordingly convicted and sentenced him. We 
cannot bring ourselves to accept this doctrine as admissible in 
dealing with a person accused of an offence, unless his liability 
for the acts of. another is specifically declared by Statute. 
The learned Standing Counsel who has supported the convic- 
tion admits *that in a criminal trial the doctrine laid down by 
the Magistrate in this case would not be applicant, but he 
• (1) McOonbu an4 Tottenham, yy. 
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endeavours to distinguish this case from a criminal matter by 
describing it as quasi criminal, or as one relating not to an 
“ offence,” but to a mere breach of rule. And in such a case 
he submits that knowledge or intention on the part of the 
person who is accused in respect of something done by other 
pejsons'is not essential. 

We cannot, however, apprehend the distinction so sug- 
gested as entitling a Criminal Court to place a person accused 
of what is described as 'a quad criminal act at a disadvantage 
from which one charged with serious crime would be pro- 
tected; viz.^ the being held responsible for the acts of another 
without any proof of abetment or connivance on his part, and 
in the absence of any statutory provision fixing him with such 
responsibility. Wtr observe that Act XII. of 1875, in Chapter 
VIII., refers tc breaches of it as “ offences,” jpakes them triable 
by a Magistrate, and provides for the enforcement of penalties 
on conviction. The trial then was, we apprehend, a criminal 
trial, and the same principle will apply to it as to other crimi- 
nal trials. ^ 

If the Legislature had intended to make persons in the 
appellant’s position criminally liable for acts clone by persons 
employed by them, without proof of connivance, it would surely 
have provided for this in the Act. The very section (2-2) and fol- 
lowing sections do enact that the master of any vessel shall be 
liable to be pujiished for acts done on board in breach of the 
rules laid down, though they may possibly be done without his 
knowledge or even against his orders. This specific creation 
of criminal liability as against the master shows that without 
it he would not be liable for an act not done or expressly per- 
mitted by himself. 

We find nothing in the Act which renders the appellant 
liable to punishment for the acts done by others not proved to 
have been by his abetment or connivance. 

We therefore set aside the convictiofl, and direct that the fine, 
if paid, be refunded. • • ’ 

For these* reasons we set aside the convictions and sentences 
in appeals Nos. 156 and 157. 
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[CRIMINAL APPELLATE JURISDICTION.] 


KRISTO BEHARI DASS Appellant; 

AND 

THE EMPRESS RESPONDENT. 


Criminal Procedure .Code {Act X. of 1882), section 310— Proof of previous 

convictions. 

Per Curiam : — In trials before a Jury or Assessors the record should invari- 
ably show that reference to a previous conviction was not made until the accused 
had been convicted of the subsequent offence. 

Appeal from a conviction and sentence passed by the Ses- 
sions Judge of Pubna and Bogra. 

In this case the record did not show that the accused had 
been convicted of the offence charged against him on a trial 
before a Jury before the charge of having been previously con- 
victed was put to him. 

In rejecting the appeal upon the merits, the High Court (i) 
made the following remarks:— • • 

The appellant having stated in his petition of appeal that 
none of his witnesses were examined in the Sessions Court, the 
record has been sent for, and on examination it appears that 
some of the witnesses for the defence were examined, and the 
remainder ^‘renounced/’ 

There is nothing in the case which calls for interference. 
But we observe that the Sessions Judge has entirely over- 
looked the provisions of section 310 of the Code of Criminal 
Procedure, The record should invariably show that reference 
to the previous conviction has not been made until the sub- 
sequent offence has been found proved against the accuse.d. 
The Judge’s particular attention is called to the new law in this 
respect. 

The appeal is rejected. 

« 

, (i) Cunningham and Maclkan, yy. 
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[criminal jurisdiction.] 


In the matter of PEARY MOHUN SIRKAR 
AND others 


I Petitioners. 


1^3 

Mar» !si. 


Penal Code {Act XLV, of 1860)^ section t43^Unlav)ful Assembly, No. 32 of 

^ 1883. 

The accused wcr^ convicted of being members of an unlawful assembly under 
the following circumstances : There was a dispute of long standing as to certain land, 
no one being in undisputed possession. The accused went to sow the land with 
indigo, accompanied by a body of men armed with latties, and prepared to use force 
if necessary, and the lattials kept off the opposing faction by brandishing their weapons 
while the indigo was being sown. 

Held that the accused were properly convicted of being members of an unlawful 
assembly under section 143 of the Indian Penal Code. 

Shunker Singh vs. Burmah Mahto 23 W, R, Cr. 25, distinguished, 

A^ULE to show cause why a conviction passed by the Joint 
Magistrate o^ *Rajshahye, dated the 4th January 1883, and con- 
firmed on appeal by the Sessions Judge of that District on the 
aoth July 1883, should not be set aside. 
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In re 
Peary 
Mohun 
SiRKAR. 

Judgment. 


The" prisoners in this case were convicted of being mem- 
bers of an unlawful assembly, and sentenced to three months’ rigor- 
ous imprisonment uader section 143 of the Indian Penal Code. 
The facts appear from the judgment of the Sessions Judge, 
which was as follows : — 


Ii does not seem to Be seriously denied in this case that the retainers of Messrs. 
Watson and Co., went in a large body to sow down indigo on the lands which are 
referred to by the witnesses, and that m^^ny of these retainers were armed. This fact 
is proved by the clearest evidence, and the evidence of the constable Perameshwar 
Singh shows that, while the lattials were brandishing their latties,some 60 person 
Sowed down the lands with indigo. The pleader for Messrs. Robert Watson and 
Co, relying upon the case of Shunker Singh vs, Burmah Mahto, 23 W.R.25, Cr, 
Rulings, contends that the charge in this case cannot be sustained, as the intention of 
the defendants was nibt to enforce a right, but to maintain undisturbed the subsisting 
enjoyment of their rights. It seems to me, however, that the ruling above quoted is 
not applicable to the present case. It referred to the enjoyment of water actually 
flowing, and to the protection of the then subsisting enjoyment, of this right, under 

i 

circumstances where there was no lime to have ecourse to the police authorities. 
In the case now under appeal it is clear that the land, of which the enjoyment is 
claimed, is disputed land, and it will appear from the deposition of Jogendra Nath 
Chakrabarti (who made measurements in the locality on behalf of Government in 
April and Alay last) that it was the subject of dispute at that time also, as well as in 
the following November, when it re-appeared from the bed of the Pjtdma river. It 
is further clear that indigo was sown on the 1st of November 1882 on the top of 
mustard plants with four or five leaves (see evidence of Perameshwar Singh and 
Sub-Inspector jaggat Bondu Boshu) ; and, from the fact of the lattials running away 
at the approach of the Police, it may be presum ed that they were not merely main 
taining their existing rights, but enforcing their possession upon the mud which is 
the subject of dispute between the plaintiff and his fellow-ryots on one side, and 
Messrs. Robert Watson and Co., and their dependents on the other. Though, 

from the whole circumstanCes of the case, I am inclined to believe that the 

mustard had germintited when *the indigo-seed was sown, yet I agree with the 

Joint-Magistrhte that the evidence on the record is not sufficient to prove 

conclusively that either party was in bond-fide possession. It was clear, how- 
ever, that both parties claimed the right of possession, and that these’ dlaims arose 
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as soon as the disputed land re-appeared from the bed of the river. It is the forcible 
assertion 0/ this cliim on the part d the appell ints which is the subject of the present 
charge against them. The appellant's pleader has drawn attention to the fact that 
the first information * report is dated a week later than the occurrence to which it 
refers, but this is clearly explained by the Sub-Inspector Jaggat Bondu Boshu, who 
ha‘s been specially deputed for nearly a year to prevent disturbances on the Moorich- 
dyar and the neighbouring clTurs on the Pudma river, and it appears that the case 
was actually under investigation for several days before the formal information report 
was taken down. From a review of the whole evidence, 1 concur with the Joint- 
Magistrate in the opinion that the appellants are guilty of the oilence of which they 
have been convicted, and I accordingly dismiss this appeal. 

The accused then applied for and obtained this rule to show 
cause why the convictions should not be set aside. 

£vanSf for the Petitioners. 

The judgment of the High Court (i) was as follows : — 

This was a rule granted to show ctiuse why a conviction 
should nof be set aside on the ground that, assuming the facts 
found to be correct, the conviction was bad in law. We have 

had the advantage of hearing the arguments of the peti- 

tioners’ Counsel, and it appears to us that, assuming the facts 
found to be correct, the conviction is good in law. The facts 
found are these : That there was no one in undisputed pos- 
session of the. land in question ; but that a dispute of some 

considerable standing existed between the two parties as to 
who was entitled to the land, and who was in possession 
of it ; that a number of persons of the petitioners' party went 
to sow the land together with a body of men armed with latties ; 
that they were prepared to use force if necessary, and that 
they stationed these lattials to keep off the opposite party, and 
these brandished their weapons while the land was sowed. 

That falls within the definition of the offence, because there 
was an assembly for the purpose of enfqrcing a right by 

criminal force or a show of criminal force. 

• • 

It was contended that this case was governed by the case 
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(i) Wilson and Maclean, Jf. 
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of Shunkfr Singh vs. Burmah Makto, 23 W. R. 25, Cr. Rulings. 
But, as was pointed out by the Judge in the appeal Court in this 
case, that case is distinguishable. It was decided on this 
ground th^t what was done there was an *act justified by 
the* sections relating to private defence, and it was expressly 
pointed out that it did not fall under cl. 3 of section 99* of the 
Penal Code. There is no right of private defence in cases in 
which there is time to have recourse to the protection of the 
public authorities. In this case it appears that there was plenty 
of time to have recourse to the public authorities, therefore the 
law as to private defence does not apply. 

The rule will be discharged. 
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[CRIMINAL APPELLATE JURISDICTION.] 


BEPIN BEH^RY SHAHA Appellant; 

AND 

EMPRESS Respondent. 


Criminal Procedure Code (Act X, of 1882) ^ sections 310 (a) and 33^ — Irregularity, 

Where in a trial by Jury the Sessions Jtidge called upon the accused to answer 
at the same a charge of theft and also a charge of having been previously convicted, 
the High Court refused to interfere, if not appearing that a failure of justice had 
been caused by the irregularity. 

A 

.APPEAL from a conviction parsed by .the Sessions Judge 
of Moorshe4^bad. 

In this case the accused was tried for theft before the 
Sessions Judge sitting with a Jury. The Sessions. Judge, after 


1883 

Aug. yd. 

1 No 3 SS of 
188. 
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Shaha 

V. 

Empress. 

Judgment, 


the evidfence for the prosecution had been recorded, asked the 
accused what he had to say, not only ^to the charge of theft, but 
also to a charge of having been previously convicted. 

The Jury found the prisoner guilty of the theft. The 

accused appealed against the conviction and sentence, among 
other grounds, on the ground that the Sessions Judge ought riot, 
under section 310 {a) of the Criminal Procedure Code, to have 
called upon him to plead to the charge of^ having been previously 
convicted until he was found guilty of the subsequent charge of 
theft. 

The judgment of the High Court (i) was as follows : — 

In this case the Sessions Judge has failed to observe the 
directions prescribed in section 310 (^2) of the Code of Crimi- 

nal Procedure, inasmuch as he has at one and the same 
examination of the prisoner, after the evidence for the prosecu- 
tion had been taken, inquired from him what he had to say 

on the charge of theft, and also on the charge of having been 

four times previously convicted. 

We have therefore had to consider whether, in consequence 
of this error or irregularity, a failure of justice has been 
caused, that is to say, whether the appellc'‘nt has been preju- 
diced. dlte theft charged is so clearly proved that, in our 
opinion, the Jury could not have been influenced in their verdict 
by this irregularity. The appeal is therefore dismissed. 

(I) pRiNSPp and Tottiinham, JJ. 
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[criminal JURISDICTION.] 

In the matter of RALLY MOHUN 
MOOKERJEE 


Appellant ; 


AND 

EMPRESS Respondent. 

Criminal Procedure Code {Aci X, of 1882)^ section ig^ and •-^Sanction to 
prosecute^Omission of •-^Irregularity* 

Were a witness was prosecuted for disobedience to a summons without sanction 
previously obtained under section 195 of the Criminal Procedure Code, the High 
Court refused to interfere, there being no evidence that the want of sanction had 
occasioned a failure of justice, 

Reference submitted under section 438 of the Criminal 
Procedure Code by the Officiating Sessions Judge of Dacca. 

The following were terms of the reference 

The Assistap? Magistrate directed that certain witnesses in a* case before him 
should be prosecuted for disobedience of summons. The Joint- Magistrate, while 
complying with that requisition, proceeded at the same time to prosecute one Rally 
Mohun Mukhopadhya, who was defendant in the original case, and whom the 

[Criminal] C. L. R, 109. 


iW3* 
Augt* 3rd. 

No. 99 of 
1883. 
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Asistant Magistrate had not directed to be prosecuted. Thus the sanction required 
by section 195 in the case of Kally Mohun Mukl^opadhya, who has been convicted 
of an offence under section 172, 1 . P. C., is wanting, and this is admitted by the 
Joint-Magistrate in his explanation dated the 25th ultimo, 

I have therefore to ask that the conviction of Kally Mohun Mukhopadhya 
may be set aside, and that the fine of Rs. 25 paid by him may be refunded, I 
make this application the^more readily, because I think the evidence on the record 
did not warrant this man’s conviction. 

The judgment of the High Court (i) was as follows : — 

. The want of sanction to a prosecution under section 195 
of the Code of Criminal Procedure is, under section 537, no 
valid ground for the reversal of a conviction, unless such want 
has occasioned a failure of justice. No such failure has been 
stated by the Sessions Judge who has referred this case, nor is 
such apparent from the record. 

There is evidence on the record which, if believed, is 
sufficient for the conviction of Kally Mohun, although, in the 
Sessions Judge's opinion, it may not warrant it. On this point, 
as a Court of Revision, we express no opinion. 

Let the record be returned. 

(1) pRiNSEP and Tottenham, jy. 
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In the matter of EMPRESS vs. ARSHED ALI. 

Penal Code (Act XLV, of i86o)^ section 4g8~^Marrtagef Evidence of ^Evidence 
Aet (/. of i8^2)t section 6o. 

To justify a conviction under section 498 of the Indian Penal Code, it is 
not sufficient for the prosecution to prove that the complainant and the woman in 
respect of whom the charge is made lived together as man and wife. It is neces- 
sary that facts constituting a valid marriage should be proved in accordance with 
section 60 of the Evidence Act. 

See PitambuY Singhf In the matter of, 5 C. L. R, 597 (F, (S, C.) 

I. L. R., 5. Cal. 544. 


1883 

July 2Sih. 

No. 89 of 
1883. 


Reference submitted by the Officiating Sessions Judge 
of Backergunge, on the i6th July 1883, recommending that the 
conviction of one Arshed Ali, and the sentence passed upon him 
under sections 384 and 489 of the Indian Penal Code, should be 
set aside. 

The terms of reference were as follow : — 

Arshed Ali was, on on the 26th October last, charged by one Fazeemuddin 
with enticing away the latter's wife, Yarjan, with intent to have illicit inter- 
course with her, "The petition of complaint represents the charge to be pre- 
ferred under section 498, I. P. C., alone, and the preliminary examination of 
the prosecutor endorsed thereon sustains no other. On the 7th February last, 
he was, however, formally charged, (i) with an offence punishable under sec- 
tion 498, I. P. C, ; (2) with having wrongfully confined the prosecutor (section 342, 
I. P. C.) ; (3) with having committed extortion (section 384, I. P. C.). What 
he extorted neither the charge nor the finding specifies, but on the 9th April 
he was sentenced to four months' rigorous imprisonment under each section 
specified above by the Second-class Magistrate, who is the Sub-divisional Officer of 
Bhola. 

On appeal the convictions and sentences wm’e upheld by Mr. Dutt, the 
Magistrate of the District, * 

The conviction under section 342, 1 . P. C., is legally unimpeachable. 

To the conVfction under section 498, 1 , P. C., Counsel for the applicant objects 
that, (l) strict proof of the marriage has not been given ; (2) that, prior to the date 
of his complaint, Fazeemuddin had divorced his wife, and registered such divorce 
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*883 under Act. I., 1876, B. C. Mr. Dutt in his explanation admits that strict proof 
marriage might and could have been, bijt was not, given. In other words, 
Empress there is on the record no proof of the ceremony by which Fazeemuddin and 
Arsh^ Ali constituted hlisband and wife, though, of the subsistence of the 

— - conjugal union between them, 1, in common with the Magistrate, entertain no 

doubt. In support of his opinion that such proof is not indispensable, Mr. Dutt 
quotes 17 W. R. 5, Cr. (§ B. L. R. App. 63). That decision has, however, been 
overruled by I. L. R., 5 Cal. 566, (S. C.) 5 (J. L. R. 597 (F, B.), which 
Straight, 7., has followed in I. L. R., 5 All. 233, and to which the Counsel for 
the applicant for revision states that he drew Mr. Dutt’s attention at the hearing 
, of the appeal. The Full Bench decision clearly prescribes strict proof of marriage 

as indispensable to a valid conviction under sections 494, 497, and 498, 1 . P. C., 
and that, failing in this case, the applicant’s conviction under section 498 is bad, 


With regard to the second point, Mr, Dutt in appeal found that the divorce 
of the woman by her husband was obtained under fraud and compulsion used by 
Arshed Ali, and was not “voluntary.” Assuming such finding to be correct, I 
nevertheless entertain considerable doubt whether a husband, who has divorced his 
wife even under compulsion, and registered such divorce according to law, is at 
liberty to prosecute the paramour of the woman divorced under seption 498, 1 , P. 
C., without first taking steps to establish the continued subsistence of the con- 
jugal union between himself and her. He cannot, 1 apprehend, thus ignore his 
own act, and repudiate it as extorted by fraud or force of his own will. The 
woman surely has some voice in the matter. 


1 know of no authority precisely in point, having seen no report cf the case 
to which Mr. Dutt alludes, but think that the conviction under section 498, 1 . P. C., 
is bad also on this second ground, that, prior to the institution of the prosecution, 
the prosecutor had divorced the woman Yarjan, and could not at the date of such 
institution be deemed her husband for the purpose of preferring a complaint under 
section 498, 1 . P. C. The conviction under section 384, 1 . P, C., is to me wholly 
unintelligible. It is true that, if the divorce of Yarjan was procured by force or 
fraud, it may be correctly spoken of as extorted ; but the extortion contemplated 
by sections 383 and 384, 1 . P. C., is that of some property or valuable security, 
or something susceptible of conyersion into a valuable security. 


Mr. Dutt acknowledges that Faxeemuddin delivered no property, 
unless his wife be deemed property, nor any valuable security; ‘ It can 
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not be seriously argued that a wife falls within the ’category of her husband’s 

property, and Fazeemuddin executed no writing whatever, nor did he sign or seal Inrt 

anything capable of being converted into a valuable security. Hereally divorced 

his wife, and then registered the divorce agreeably to Act 1., 1876 (B. C.) The Arshed Ali. 

conviction under section 384, 1 . P. C., is, I hold, erroneous, and the charge was „ j 

unnecessary for the Deputy Magistrate, or at least the Magistrate might have in- 

flict^d an adequate sentence under section 342, 1 . P, C., alone. 

The judgment of the .High Court (i) was as f6Uows : — 


We agree with the Sessions Judge that the conviction of 
Arshed Ali under sections 498 and 384 of the Indian Penal Code 
must be quashed as illegal. There is no evidence of tacts which 
would constitute marriage under the Mahomedan Law Mere 
statements of witnesses, that the complainant and Yarjan lived 
as husband and wife, is not sufficient. (See Full Bnch decision 


in the matter of Pitumbsr Singh^ 5 C. L, R. 597) It was 
necessary that the facts which would constitute marriage under 
the Mahomedan Law should have been proved in accordance 
with section 60 of the Evidence Act. We do not find any such 
evidence on the record. 


As regards the conviction of extortion, it is not very clear 
what was extorted. It would appear from the explanation of 
the District Magistrate that, in his opinion, the accused .was 
guilty of extorting a deed of divorce. The deed in question 
is not in the record, and we are therefore unable to say whether 
it comes within the definition of valuable security given in the 
Indian Pedal Code. It has not therefore been established that 
any offence under section 384, Indian Penal Code, was com- 
mitted by the accused. 

We set aside the conviction and sentence of the* accused 
under sections 498 and 384, Indian Penal Code. We do not 
interfere with the conviction under section 342, Indian Penal 
Code, which the Sessions Judge also thinks that there are no 
grounds to question. 

The sentence under that conviction i^ill therefore stand. 

(1) Mittbr and MAcrffsitsoN, jy, * 
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, In the matter of ANUND LAL [BERA and \ 

1883 OTHERS j • ’ 

Aug. 2 nd, 

No. 166 of 

1883, EMPRESS , , 

Penal Code (Act XLV, of i86o)^ section 18 arrant , Resistance to execution 
of -^Attachments Resistance to-^Act VIL (B, C,) of i88ot 

The accused were convicted, under section 182 of the Penal Code, of offering 
resistance to an attachment of certain property ordered by the Deputy Collector 
in execution of a certificate under the Public Demands Recovery Act, Vll, (B, C.) 
of 18S0. The warrant under which the attachment was made stated that the 
return should be made on or before the 3rd February, and the alleged resistanc 
was offered on the 4th February 1883. 

Held that the conviction was ba 4 

Motion to show cause under section 439 of the Criminal 
Procedure why a conviction passed by the Deputy Magistrate 
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of Tomiuk on the 6th April 1883, under section 183 of the 
Penal Code, and confirmed Qn appeal by the Sessions Judge on 
the 14th May, should not be set aside. 

The petitionelrs stated that, on the 22nd January 1883, one 
Tulsee Ram Bera was served with a notice from the Collector 
under A’ct VII. of 1880, section 10, whereby he was informed 
that the Collector had .prepared a certificate * for Rs. 14-12-3, 
being the arrears of revenue due from him ; that by the notice 
Tulsee Ram was directed to show cause why, if the arrears were 
not paid within 30 days, the certificate should not be considerep 
as a decree of Court, and executed against him; that, on the 
27th January 1833, the Deputy Magistrate issued a perwana to 
the peon, Azim, directing him to attach the moveable properties 
of Tulsee Ram, and return the perwana before the 3rd February 
1883, endorsing thereon the date of service ,or the cause of 
non-service ; that the peon went with the certificate, and, not 
finding Tulsee Ram, put in a receipt signifying non-service 
on the 4th February 1883; that the peon • went to execute the 
warrant o» the 4th February 1883; that the peon prefer- 
red a complaint against the petitioners, alleging that they had 
obstructed and resisted him in his attempt to seize the outer 
door of Tulsee Ram^s house; that the petitioners denied the 
charge in toto^ and contended that the execution of the warrant 
was illegal ; that the Deputy Magistrate on the 6th April con- 
victed the, petitioners under section 183 of the Indian Penal 
Code, and sentenced them each to pay a fine of Rs. 100, or in 
default to undergo rigorous imprisonment for one month each ; 
that they appealed to the Sessions Judge, who dismissed the 
appeal on the 5th May 1883. 

The petitioners prayed that the order of the Sessions Judge 
might be set aside on the following grounds, m., that the war- 
rant being returnable on or before the 3rd February 1883, it 
remained alive till that date only; and that the warrant having 
expired on the 3rd February 1883, all proceedings taken there- 
under were bad and void ab initio. 

The High* Court (Mitter and Wilkinson, JJ-Y, ow the nth 
July, issued the following rule:— 

Let a rule issue calling upon the Magistrate to show 
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cause why the conviction should not be set aside upon the 
ground that, on the date of the alleged occurrence of the 
offence, the perwana that had been issued was not in force. 

Baboo Jogesh Chunder Dey and Baboo Dwurkanath Mookerjee^ 
for the Petitioners. 

The judgment of the High Court (i) on the hearing of the 
rule was as follows : — 

The petitioners were convicted, under section 183 of the 
Penal Code, of offering resistance to an attachment of the pro- 
perty of one Tulsee Ram Bera, which the Deputy Collector had 
ordered in execution of a certificate under the Public Demands 
Recovery Act (B. C.) of 1880. The warrant under which the 

peon acted stated that the return should be made on or before 
the 3rd February. The resistance, it has been found in the 

present case, was offered on the 4th February, and it is con- 
tended before us that, under such circumstances, no lawful 

order was in force, and consequently the prisoner had com- 
mitted no offence. It appears to us that, having regard to the 
terms of the second clause of section 325 of the Code of Civil 
Procedure, this objection is fatal to this conviction, and that the 
conviction, therefore, must be set aside, and the fine, if paid, 
refunded. 


(I) pRiNSEP and Tottenham, JJ. 
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[ CRIMINAL Jurisdiction. ] 

In the matter of SHUMBHU NATH SARKAR, Petitioner ; 

AND 

RAM KAMAL GUHA. 

Penal Code (Act XLV, of i860), section 4^^i — Criminal Trespass'-^ Annoyance-^ 
Bench of Magistrates, Absence of member of •^Irregularity » 

A built a hut on portion of certain disputed land to which he laid claim, and 
was, on the prosecution of another claimant to the land, convicted of criminal 
trespass under section 441 of the Penal Code. 

Held that the conviction was bad, as, in erecting the hut, it was not the 
intention of the accused to annoy. 

Per Curiam : Loss or injury would naturally cause annoyance, but not 
the kind of annoyance contemplated by section 441 of the Penal Code, 

In a trial before a Bench originally constituted of a Stipendiary and two 
Honorary Magistrates, one of the latter, after, the commencement of the 
trial, . was absent, and important evidence was recorded in his absence. On 
the following day he returned to Bench, and signed the final order convicting 
the accused. 

Held thaj the ,<;onviction was bad on the ground of irregularity. 

Motion to set aside a conviction, passed by the Bench of 
Native Magistrates in Rajshahye, on the 28th August 1883.. 

The tacts appear from the judgment of the High Court. 

Baboo Bhyrub Chunder Banerjea and Baboo Sirish Chunder 
Chowdhry^ for the Petitioner. 

The judgment of the High Court (i) was as follows : — 

We think that this conviction cannot be sustained. It 
appears that there was some dispute between the principals 
of the parties ^0 this case regarding the possession of a small 
(I) Prinsbp and Tottenham, JJ, 
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*883 piece of land. On the one hand, Luchmiput Singh, represented 

by the complainant, states that he is in possession of the land 

NathSarkar®” a title obtained by purchase. On the other hand, Ranee 

Broio Soondari, represented by the accused, states that she has 
Ram Kamal * 

Guha. ejected Luchmiput, as having been in possession without any 
Jud^ent. refusal to pay rent to her for this land, which 

is within her zemindary. The accused has built a hut on a 
portion of the land thus in dispute, and he has accordingly 
been convicted of criminal trespass. In our opinion the act 
of the accused, even if it were proved that the complainant 
was in possession, would not amount to criminal trespass; for, 
in erecting the hut, it was not his intention to annoy, nor was 
it such an annoyance committed by the accused as is contem- 
plated by the law. The finding of the Magistrates is, that it is 
the annoyance which has been caused to the complainant that 
constitutes the oflence. No doubt, any loss or injury would 
naturally cause annoyance; but this is not the kind of annoy- 
ance which, we think, is contemplated by the Penal Code. 
Then, again, there is another objection taken, which is aNo fatal 
to the conviction. It is, that the Bench, as originally consti- 
tuted, consisted of a Stipendiary and two Honorary Magis- 
trates. In the course of the trial, one of these Honorary 
Magistrates was absent, but the tri « 1 , nevertheless, proceeded, 
On the following day he resumed his seat, and, notwithstanding 
that a portion of the evidence — and a very important portion — 
was taken in his absence, he joined with the other magistrates 
in signing the order for the conviction of the accused. The 
Stipendiary Magistrate, in furnishing an explanation regarding 
this matter, seems to think that the temporary absence of the 
other Magistrate from the Bench was immaterial, because he 
says that, when he returned, he (the Stipendiary Magistrate) 
explained to him the purport of the evidence which had been 
taken in his absence. This evidence, moreover, is of four wit- 
nesses, who are witnesses to the possession asserted by the 
complainant, and therefore it was a most important part of the 
case of the prosecution. It may be that the Bench would have 
been properly* constituted by the attendance of the‘ Stipendiary 
and one Honorary Magistrate ; but; inasmuch as the ^ other 
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Honorary Magistrate had been also a member of the Bench, >883 

and, though absent during the taking of a very important in re 

portion of the evidence, afterwards joined in the proceedings, nathSarkar 

and took part in the discussion, whicli resulted in the convic- 

tion of the accused, we cannot but think that such a mode of Guha. 

trial has seriously prejudiced him. On tt;iis ground alone, we judgment. 

think that the conviction could not be susta'ined ; but, as has 

already been pointed out, the act complained of constitutes no 

offence. The conviction will accordingly be set aside, and the 

fine, if paid, be returned. 
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[criminal jurisdiction.] 

In the matter of CHAKOWRI LALL . . . Petitioner ; 

■ * 

MOTI KURMI AND others 

Procedure in cross cases — Riot — Prosecutions for riot by rival sections — Examina- 
tion of witnesses in cross criminal cases — Practice-^Revision, Powers of the 
High Court as Court of-^Criminal ProcedureCode {Act X, of 1882), section 454, 

Where a riot occurred, and complaints were lodged by both parties, the 
witnesses for the prosecution were in each case in turn examined-in-chief, then 
also in turn cross-examined, and in like manner re-examined, and the Court there 
upon discharged the accused in one case, and called upon the accused in the othe 
to go into his defence : 

Held that the procedure adopted was improper, and that there should be new 

trial. 

Empress vs. Chandra NathSirkar^ I. L. R., 7 Cal. 65, (S. C.) 8C. L, R.352, 
followed. 

The provisions of section 439 of the Criminal Procedure Code in no way affects 
the powers of the High Court as a Court of revision vested in it by the High Courts 
Act. 

In this case two rules were obtained to show esfuse -why cer- 
tain proceedings of the Deputy Magistrate of Mozufferpore 
should not be set aside. The circumstances appear in the peti- 
tion of Chakowri Lai, which was as follows: — 

“That, for some time past, dispute was going on between 
your petitioner Chakowri LalPs master, Rai Jung Bahadoor, and 
his brother on one side, and Rai Gooder Sahai on the other, 
for the use and possession of certain ijmali lands situated in 
mouzah Bokhera; and, on the 15th January last, the said Rai 
Gooder Sahai having attempted to take out earth from a plot 
of land, a likelihood* of a breach of the peace was apprehended, 
and the police reported the matter to the Magistrate * for binding 
down the said Rai Gooder Sahai to keep the peace, but nothing 
was done in the matter. 
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“That, on the 29th March last, the people of Rai‘ Gooder 1883 

Sahai again attempted to lake out earth from the said plot, in re 

whereupon your petitioner, with three other servants of Rai 
Jung Bahadoor, went to the spot to protest against 
of the people of Rai Gooder Sahai; and, hiiding that the men — — 
wer’e determined to go on, your petitioner • went to the police 
outpost close by to give information. 

‘‘That, in the meantime, the men of Rai Gooder Sahai, vts.j 
Hurdwar Ojha, Persid Pandey, Moti Kurmi, and Kutjhingoor 
Kurmi, who were armed with latties, attacked the other ser- 
vants of Rai Jung Bahadoor who were waiting there, and, as 
they were running away to escape, they were surrounded a 
little way off by the men of Rai Gooder Sahai consisting of the 
above and a large number of others, whereupon the other ser- 
vants of Rai Jung Bahadoor came to their rescue, and a not 
took place at the spot, and some men on both sides were hurt 
and wounded. 

“That your petitioner gave information at the police out- 
post close by of what had taken place, and one Raghunundun 
Singh on behalf of the said Rai Gooder Sahai also lodged com- 
plaint at the same outpost. 

“.That the said Raghunundun Singh in his complaint alleged 
that Thakur Ray had attempted to enter into the house of Ras 
Gooder Sahai, whereupon, they having been resisted, a riot 
took place,* anti the said Raghunundun further alleged that 
Rai Jung Bahadoor and his brother, Rai Barhind Bahadoor, with 
their men, had attacked the house of Rai Gooder Sahai with 
brick-bats, and had looted a store-house. 

“ That the police held an investigation, and reported that the 
case brought by your petitioner against Moti Kurmi and others 
was false, and the case brought by Raghunundun Singh against 
your petitioner was true. But, at the same time, caused a pro- 
ceeding to be instituted against Gooder Sahai's other servants 
under section 147, &c., of the Indian Penal Code. 

“That all these cases came to be tried by C. Steward, Esq., 
one of the 0 eputy Magistrates at Mozufferpore, vt^., the case 
by your petitioner against Moti Kurmi, Kutjhingoor Kurmi, 
Ramdhyan Lall, Persid Pandey, Khub Lall, Mohabeer Lall, and 
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Dhami *Rai; the case by Raghunundun Singh against your 
petitioner, Chakowri Lail, Moshohur Sahoo, Kapur Chand 
Sahoo, Mohun Baree, Sheo Kurmi, Dillah Doshad, and Gopee 

Doshad, and, thirdly, the case by the police against Hurdwar 

Ojha, Persid Pandey, and others. 

“That the vvitaesses for the prosecution in the cas*e by -the 
police were first examined-in-chief, then the witnesses in your 
petitioner’s case, and lastly, in Raghunundun’s case ; and, after 
the examination-in-chief in all these cases was over, the 
witnesses were cross-examined in the cases by Raghunundun 
Singh, Chakowri Lall, and the police in succession. 

“That the said Deputy Magistrate then heard the argu- 
ments of the pleaders for the defence in the case by the police, 
and the arguments of the pleaders for the prosecution in the 

case by Chakowri Lall, but declined to hear the pleaders for the 

defence in the case by Raghunundun Singh. 

“That, on the 25th day of June 1883, the said Deputy 
Magistrate, without recording any reasons whatever for his 
decision, discharged the defendants in the cases by the police 
and Chakowri Lall. 

“ That the Deputy Magistrate, without hearing the pleaders 
for the defence in Reghunundun’s case, accepted the evidence 
for the prosecution in the said case as the rebutting evidence 
in your petitioner’s case, and discharged the defendants in the 
case brought by your petitioner. • « 

“That the said Deputy Magistrate has framed charges 
under sections 147 and 325, Indian Penal Code, against your 
petitioner and other defendants in the case by Raghunundun 
Singh, and the 15th day of July has been fixed for evidence of 
the witnesses for the defence. 

“That the course adopted by the Deputy Magistrate is, as 
your petitioner is advised and submits, wholly illegal; and that 
it has vitiated the whole of his proceedings; and that the same 
should be annulled and quashed. That, under any circum“ 
stances, the two cases should not be heard or tried by the same 
officer, ' * # 

“That your petitioner also submits that the said d^e(endant 
in the case by your petitioner have been improperly discharged, 
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Jackson and Baboo Saroda Churn and Baboo Grhh 1883 

Chunder Chowdhry^ for the petitioner. ‘ jn n 

• Chakowri 

Evans and Baboo Aukhil Chunder Sen^ for the Opposite Lah. 

parties. . Mori Kurmi. 

The judgment of the High Court (i), which was as follows, J udgm ent 
was delivered by — 

Prinsep, J , — These* two rules have been granted under the Prinsbp, y. 
following circumstances: It appears that a riot occurred be- 
tween two parties represented by Chakowri Lall and Raghu- 
nundun Singh, and a case was brought by each party represent- 
ing the circumstances differently. These cases were tried 
before the same Deputy Magistrate of Tirhoot. The mode of 
trial adopted in both cases was exactly that described in the case 
in 8 C. L. R. 352, (S. C.) I. L R., 7 Cal. 65, that is to say, the 
trials were held on what are termed "parallel lines," the 
witnesses for the prosecution in each case in turn were ex- 
amined-in-chief, then followed their cross-examination also in 
each case in turn, and next such re-examination as was neces- 
sary. In thfe case in which Chakowri Lall was the complainant, 
the Deputy Magistrate discharged the accused. In the other 
case, the Deputy Magistrate found that the charge had been 
prima facie established, and he accordingly called upon the 
accused for their defence. In consequence of this, two applica- 
tions were made to this Court, the object being to quash these 
proceedings^, and to have fresh trials held. 

It is unnecessary for us to explain in detail the exact 
grounds on which such proceedings are to be condemned as they 
are fully set forth in the judgment to which I have referred. 

It is much to be regretted that the Deputy Magistrate did not 
avoid the procedure, which was there condemned as improper 
and unfair to the parties under trial, although it possibly 
may have had the recommendation in his eyes of enabling him 
to arrive at a more speedy and satisfactory determination as 
to which was the party really in fault But, however that 
may be, it is clear that, for reasons stated’ in the judgment 
above cited, •fhis mode of trial is open to strong objections, 
and that it should therefore never be adopted. Each case 



HIGH COURT. 


[VOL. XIII. 


279 

1883 should be separately tried, and the guilt or innocence of the 
"hre accused determined on evidence recorded in it, and not oa im- 
Chakowri pressions obtained elsewhere on circumstances of a • different 
^ character. 

MoTij^RMi. regards the first case, viz., that in Which the accused 

jud^t discharged, although we disapprove of the mode of 

PRiNSBP.y. trial adopted, we think that there are no sufficient grounds -for 
holding that there should be a fresh drial, or that there has 
been a failure of justice, such as requires our interference. 
It must not, however, be understood from our declining to in- 
terfere with the order of discharge that we, by any means, 
express any opinion regarding the guilt of the accused in the 
present case, or the correctness of the facts pleaded by either 
party. All that we desire to say is, that we think that there 
are no sufficient grounds for our directing the proceedings in 
that case to be re opened. But, as regards the second case, that in 
which the petitioners, Chakowri Lall and others, have been put on 
their defence, we think that the accused have been seriously pre- 
judiced; and that, from the opinion evidently formed by the 
Deputy Magistrate, and expressed in no doubtful terms, he has 
prejudged the case, so that the taking of a defence is practi- 
cally only a matter of form. This result we cannot but attri- 
bute to the irregular manner in which the proceedings in. this 
and the 'counter-case have been conducted. In these circum- 
stances we think that, under section 526, the trial should be 
transferred to some other Criminal Court, and this no doubt 
will have the effect of rendering a fresh trial necessary. The 
case will accordingly be transferred to the District Magistrate 
who will be at liberty to try the case himself, or to transfer it 
to some other competent Magistrate, We were pressed in the 
course of the argument by Mr. Evans who appeared to oppose the 
rule to hold that, under the terms of section 439, the powers of 
this Court, as a Court of revision, are limited ; but the Code of 
Criminal Procedure in no way affects the powers vested in this 
Court under the High Court Act, and we are not prepared to 
hold that section 439 in any Way limits those powers. 

We have also given full consideration to tile argument 
that, ex necessitate, a Magistrate must try counter-cases, and thus 
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cannot often avoid forming an opinion regarding the merits of a 1883 
case from proceedings already had in a previous case between fg 
the same parties in reversed positions. We desire to lay down 
no general rule to ^embarrass judicial officers, but only to declare »• 

that it is the duty of every Criminal Court to give the parties 

affected a fair trial, and we must rely on the sense of fairness 
and justice which should animate every Magistrate or Judge Pr*nsrp, J. 
to avoid as much as possible being influenced by anything 
beyond the four corners of the evidence recorded in any parti- 
cular case. 


(^Criminal] 
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[criminal reference.] 

In the matter of ROMANATH BAL . . . Appeliant; 

AND 

BEHARI BAG BAGDI Respondent. 

Criminal Procedure Code (Act X, 0/1882), section 24^ — Dismissal of 
prosecution’-" Complainant, Absence of--'' Present in Court P 

A case having been transferred from the file of one Magistrate to that of 
another was, on the day fixed, called on for hearing, but, the complainant not 
appearing, the case was dismissed under section 247 of the Criminal Procedure 
Code. It appeared that the complainant and his witnesses, though not in 
attendance in the Magistrate's Court, were present in another Court in the same 
Court-house, being under the impression that his case had been transferred to the 
Magistrate of that Court. 

Held that the cIJmplainant having been present in the Court-house, the 
provisions of section 247 of the Code had been improperly applied. 

K.EFERENCE submitted by the Magistrate of Howrah on the 
2nd August 1883, under section 43S of the Criminal Procedure 
Code, for the opinion of the High Court. 

The terms of the reference were as follow : — 

“ The Deputy Magistrate to whom the case was referred by 
me under section 192 of the Crinn.inal Procedure Code having left 
the District, I transferred it to the file of another Deputy Ma- 
gistrate (Babu Bunkim Chunder Chatterjee). The complain- 
ant did not appear before the Deputy Magistrate on the day 
of hearing, but appears to have been present in the Court- 
house on another floor, believing his case to have been on 
the file of a third Deputy Magistrate. The case was dismissed 
under section 247 of the Criminal Procedure. Code, accused being 
acquitted. » 

“I do not think I have power to revive the case ; but, as the 
complainant has certainly been injured by the order, his failure 
to appear being due to no fault of his owm, I think the 
order should be set aside by competent authority, and the case 
revived/' ‘ 
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The following was the explanation of the Deputy Magis- 
trate : — 

“ With reference to your orders in the case calling for any 
remarks I may h^ve to offer in regard to it, I have the honour 
to state that the case was called up on the day fixed for the hear- 
ing, but the complainant was not found, and the complaint was 
accordingly dismissed under section 247 of* the Criminal Proce- 
dure Code, This happened about the middle of the day. Late 
in the day, towards four o’clock in the afternoon, I was in- 
orriied by a mukhtar (not one retained in the case, so far 
as the record goes to show) that the complainant was in at- 
tendance in another Courf^ held in another part of the build- 
ing under the impression that the case was on the file of that 
Court. A little after I received from the Deputy Magistrate, 
Babu Gour Das Bysack (on whose file the case had been supposed 
to be), a report of the attendance of witnesses produced by 
the complainant, and presented to him. Clearly the complainant 
was entitled to have his case revived ; but, as I had dismissed 
the complaint, and was not competent to revive it of my own 
authority, I recorded the circumstances as they had happenened, 
for the benefit of the complainant, should he be inclined to 
take further proceeding in a superior Court,” 

^TilQMTarucknath Sen^ for the Accused. 

The Judgment of the High Court (i), which was as follows, was 
delivered by — 

PriNSEP, 5?.— This is a case under section 352 of the Indian 
Penal Code. The Deputy Magistrate, to whom the case was re* 
ferred for trial by the District Magistrate of Howrah, left the 
station befoe the trial commenced. The District Magistrate 
thereupon transferred it to another Magistrate who, without any 
communication to the parties, called on the case on the day 
fixed by his predecessor for the trial. The complainant with his 
witnessess was in attendance in the Court-house on that date, 
but, not having been informed of the particular Court to which 
his case was transferred, he remained on the premises until the 
afternoon. TJie case was in the meantime called on, and the comf 
plainant not being present, it was dismissed under section 247. 
In the course of the afternoon the Deputy Magistrate received, 
(I) Prinsep and Tottenham, JJ. 
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1883 from another Deputy Magistrate on whose file he states the case 

In re had been supposed to be, a report of tbe attendance of the com- 

plainant and his witnesses, and presented to him. The Deputy 
g V. ^ Magistrate then thought that, having passed an order under sec- 
Bagdi. tion 247, he could not revive the case, and he accordingly reported 
Jud^ent. matter to the District Magistrate. If the Deputy Magis- 
Prinsrp j 0*^ obtaining this information had not yet signed his pre- 

vious order, we think it was not too late for him to have re-called 
it, and corrected the evident error which had occurred, At any 
rate, it appears to us from the facts stated above that the pro- 
visions of section 247 had not been properly applied, for the com- 
plainant v^as present in Court, and therefore his case could not 
be properly dealt with under that section. Under such circum- 
stances we direct that the trial do proceed. 
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[criminal APPELLAIE JURISDICTION.] 

NANHA MALLA Appellant; 

and ’ . 

EMPRESS RespuNdent. 

Criminal Procedure Code (Act X* of 1882)^ s, 288^ Accomplice^ Evidence of-^ 
Approver ^ Evidence of -^Conditional pardon, 

Qucere: Whether the deposition of an approver taken before the committing 
Magistrate may be used in the Sessions Court as evidence against accomplices, the 
approver having retracted his former statement, and the conditional pardon having, 
in consequence, been withdrawn. 

See Joyudee Paramanick^ 7 C. L. R, 66. ^ 

A 

-APPEAL from a conviction and sentence passed by the 
Sessions Judge of Bhaugulpur, dated 28th June 1883. 

The fects are fully stated in the judgment of the High Court 
(i), which was as follows : — 

The deceased, a boy, who is the brother-in-law of the 
appellant, the appellant, and one Chulhai were bringing down 
some wood tied on to three boats lashed together. These 
boats were moored in a small stream when the attention 
of the Ciiowkidar was attracted by the appellant constantly 
walking backwards and forwards on the bank at about 3 
russies from the boats, He crossed over and asked appellant 
why he was so walking about; and, on receiving no satisfac- 
tory reply, searched and, close by among the reeds, he found 
the dead body of the boy who had evidently been killed by some 
heavy weapon. The appellant and Chulhai then accused 
one another of the murder, A heavy axe with which the 
murder was evidently committed was found in the water near 
the boats. The conduct of the appellant shows that he either 
killed the boy himself or was concerned in the murder with 
Chulhai; fcfr, if he were altogether innocent, it is impossible to 
suppose that he would not have at once denounced the murder, 
(1) Prinsbp and Tottenham, 
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He was observed walking about nervously and without any 
Nanha apparent object on the bank close to where the body was lying, 

and there is, therefore, the strongest reason for concluding that 
Empress, he knew that the dead body of the boy was there. Even sup- 
Judgment, posing that he did not know this, he must have noticed the 
sudden disappearance of the boy, and yet he clearly took no 
steps to discover what had become of him. Such conduct is 
altogether inconsistent with any hypothesis in favour of his 
innocence. 

The next motive for the murder is not very clear. The pri- 
soner says that he made over to the boy Rs. 88, which his master 
had left in his charge, and that Chulhai killed the boy, and 
took away the money; and that, when Chulhai threw the money 
into the water, he suspected him, and gave the alarm. But he 
gave no alarm at all ; and it is impossible to believe that the 
money obtained \>y the murder should have been thrown away 
before the murder had become known, and therefore before 
there was any object for concealing or getting rid of evidence, 
unless there should have been some quarrel in its distribution ; 
no money except Rs. 6 has been found. 

Chulhai gave evidence, both before the Magistrate and the 
Sessions Court, under conditional pardon ; but, as on the latter 
occasion he retracted and denied all that he had previously said, 
the Sessions Judge has cancelled the pardon, and directed proceed- 
ings to be taken against him, But the Sessions Judge, never- 
theless, has, under section 288 of the Code of Criminal Proce- 
dure, admitted as evidence on the trial the statement made by 
Chulhai to the Magistrate in the presence of the prisoner. 

As the prisoner is undefended before us, we find ourselves 
in the same position as another Bench of this Court in the case 
of Joyudee Paramantek^ 7 Cal, L. R. 66, and have the same 
reluctance in determining whether this evidence was properly 
taken into consideration at the Sessions trial. We think that 
without definitively deoiding this matter without the assist- 
ance of argument at the Bar, the evidence is of such a charac- 
ter that it ci^nnot safely be relied upon. But, putting this aside, 
we think that there is ample evidence on the record for the 
conviction of the appellant Nanha, and we accordingly dismiss 
this appeal. * 
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[criminal REFERENCE.] 

• In* THE MATTER OF R. DAVIS V. KOYLAS CHUNDER 
. GHOSE. 

Opium Act (/. 0/ i8y8), Breach of license to sell muddut under-^Act IV. of 1866 
sections J5, 36, y;, and 40^Act 11 . {B. C.) of iSjC^Excise Act (VII. of 
i8^8) — Liability of master for servant^ s breach of opium license. 

A, who held a certificate under Act VII. of 1878 (the Excise Act) from the 
Deputy Commissioner of Police that he was entitled to a license from the Collector 
to sell upon the conditions set forth therein, obtained such a license from 

the Collector under Act l.of 1878 (the Opium Act) upon the conditions mentioned, 

• 

No license was granted by the Deputy Commissioner of Police, it not being 
usual for licenses to be granted by the Police where a license had been issued by 
the Collector upon a certificate from the Deputy Commissioner, 

A was charged under section 40 of Act IV. of 1866 [as amended by Act II. 
(B. C.) of 1S76], with a breach of the conditions, not of the license, but of the 
certificate, the act complained of having been committed by A’s servant. 

Held that the sale of muddut is regulated by Act I. of 1878, and therefore no 
license from the Commissioner of Police for the sale of muddut was requisite under 
sections 36 and 37 of Act IV. of 1866. 

Held^ further, that section 39 of Act IV. of 1866 applied to the case, and that, 
under that •sectlbn, a license from the Deputy Commissioner of Police was 
necessary for the sale oi muddut. and accordingly that A, although he had obtained 
a certificate from the Deputy Commissioner of Police, entitling him to a license 
under Act I. of 1878, was liable to punishment by reason of his not having, under 
section 39 of Act IV, of 1866, also obtained a certificate from the Deputy Com- 
missioner. 

See In re Bhoobun Chunder Shaw, li C, L. R. 4^4. 

Reference submitted, under section 432 of the Criminal 
Procedure Code, by the Officiating Chtef Magistrate of Calcutta 
on the 27th August 1883 for the opittion of the High Court. 

The r^erence arose out of a case in which tfie accused was 
charged by the Police, under section 40 of Act IV. of 1866, with 
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having committed a breach of what was described as a Police 
license under Act IV. of 1866. The accused had, in fact, no 
license from the police, but he had a certificate from the Deputy 
Commissioner of Police of Calcutta certifying that he was 
entitled to a license from the Collector to sell muddut upon the 
conditions set forth in the certificate, A license was granted 
under Act I. of 1878 by the Collector upon these same con- 
ditions. No license, however, was granted by the Police, and it 
appears that it was not usual for licenses to be granted by the 
Police where a license was issued by the Collector under Act I. 
of 1878 upon a certificate from the Deputy Commissioner of 
Police. 

The alleged breach was actually committed by the servant 
of the accused, and the question which arose was, whether the 
accused was liable for his servants act. He was not charged 
upon his license before the Collector, apparently because it was 
considered by the High Court that the master was not answer- 
able for a breach committed by his servant of the conditions 
of a license granted by the Collector under Act I. of 1878. See 
In re Bhoobun Chunder Shaw^ ii C. L. R. 464. 

The terms of the reference were as follow : — 

“ The accused, Koylas Chunder Ghose, was charged before 
me under section 40 of Act IV. of 1866 with having committed 
a breach ot the 6th condition of what was described in the 
charge as his Police license granted under sections 36 and 37 
of that Act by keeping his muddut-slio^ open, and effecting 
sales therein up to 9 P. M. on the 7th instant at No. 214, Bow 
Bazar Street. 

“ The so-called Police license is not actually a license, but 
a certificate granted by the Deputy Commissioner of Police. 
It purports to be granted under Act VII. (B. C.) of 1878 
(the Bengal Excise Act.) 

“ The shop for which the license was granted was managed 
by the accused’s servant,. Aghore Chunder Mitter, The accused, 
himself was not present i;i person on the day when it is 
charged that the shop was open up to 9 o’clock. The shop was 
kept open by Aghore Chunder, and the muddut was also sold 
by him, ' ‘ 
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“ The section of Act IV. of 1866 [amended by section 40 of 
Act 11 . (B. C.) of 1876], under which this prosecution has been 
instituted, is as follows: * Any person committing a breach of 
any of the conditions which, in accordance with section 37 of 
this Act, are included in a license granted under the Bengal 
Excise Act, 1878, or of any of the conditions, subject to 
which a license is given under section 39 of this Act, shall, 
on summary conviction before a Magistrate, be liable to a 
line not exceeding one* hundred rupees, and such fine shall 
be recovered from the person licensed, notwithstanding that 
such breach may have been caused by the default or carelessness 
of the servant or other person in charge of the shop^ or place of 
sale. 

“*Any person so convicted shall also be liable to the 
forfeiture of his license at the discretion of the Commissioner 
of Police subject to the direction and control of the said 
Lieutenant-Governor.’ 

“ It has been held that, under the Opium Act, I. of 1878, the 
master is not responsible for the acts of his servant— see In the 
matter of Bhoobun Chunder Shaw (ri C. L. R. 464) ; and if this 
prosecution had been under that Act, I should have been 
bound to follow that ruling, and acquit the accused. 

*'* By section II of the Excise Act, VII. (B.C.) of 1878, no 
person shall sell any exciseable article without a license from the 
Collector ; under section 4 exciseable article ’’ includes “ spiri- 
tuous and fermented liquors and intoxicating drugs,” as defined by 
that Act ; and intoxicating drugs ” include ” gunja, bhang or 
sidhee, charus ; every preparation and admixture of any of the 
above, and any other intoxicating drug which the Local Go- 
vernment may from time to time declare to be included in this 
definition.” So far as I have been able to ascertain, no declara-"^ 
tion has been made under this section by the Local Govern- 
ment. 

” Under Rule 10 of the Rules, dated 6th May 1879, made 
under the Opium Act, however, intoxicatirjg • drugs include 
Muddut and chundoo ; and, under Rule 32 of the. same Rules, 
no person shall retail opium, intoxicating drugs, or poppy 
heads except under license from the Collector.” In this case 
[Criminal.] C. L.*R. 112. 
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the accused held a license from the Collector to sell tnudduty 
which is an intoxicating drug under the first rule quoted. 
Mudaut is not, however, an intoxicating drug within the defini- 
tion in the Excise Act, and therefore it se^ms to me not an 
exciseable article. 

Sections 36 and 37 of Act IV, of 1866 are as follow 

*‘36. ‘ No license shall be granted under the provisions of 
Act XI. of 1849 (for securing the Abkaree Revenue of Calcutta), 
unless the person applying for such license shall produce a 
certificate from the Commissioner of Police stating that a 
license may be granted to him for the sale of spirituous liquor 
or intoxicating drugs, as the case may be, without risk or detri- 
ment to the preservation of peace and good order, and con- 
taining a full statement of such conditions as may have been 
imposed and shall have remained in force under the provisions 
hereinafter contained at the date when such license shall be 
granted. No license so granted shall be renewable without a 
fresh certificate as aforesaid previously obtained from the 
Commissioner of Police, subject to the order and control of the 
Lieutenant-Governor of Bengal.’ 

37. ‘ It shall be competent to the Commissioner of Police, 
subject to the direction and control of the said Lieutenant- 
Governor, to limit in such certificate as aforesaid the periods 
for which the license may be granted, and also to fix such con- 
ditions as he may deem necessary for securing the good 
behaviour of the keepers of the houses and places of entertain- 
ment as aforesaid, and for the prevention of drunkenness and 
disorder among the persons frequenting or using the same, and 
from time to time to vary such conditions subject to such direc- 
tion and control as aforesaid ; and no license granted under the 
«aid Act XI. of 1849 shall be valid unless it shall contain such 
conditions as shall have been imposed and shall remain in force 
for the time being under this section.' 

“ Act XL of 1849 has been repealed by Act VII. (B. C.) of 
1878, which, how.ever, provides (sec. 3, para. 4) that references 
to the repealed Act are to be taken as made to ,the repealing 
Act. 

“The certificate which the accused held from the t)eputy 
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Commissioner of Police was a certificate certifying that a 
license may be granted under the provisions of Act VII. of 
1878 (for securing the Abkaree Revenue of Calcutta) without 
risk or detriment ,to the preservation of peace and good order 
******* subject to the conditions mentioned on 
the reverse (which have received the sanction of the Honourable 
the Lieutenant-Governor of Bengal) or any. other conditions 
that may be ordered here'after.’ 

‘‘The 6th condition on the reverse is : ‘That he shall not 
open his shop or effect sales therein before 6 A. M., nor keep it 
open or effect sales therein after 4 p. m, ; and that he shall not 
harbour auy person whatsoever within his shop except such 
persons (if any) as shall habitually reside therein as his servants 
or as part of his family before or after those hours respectively.’ 
That 6th condition is embodied as the 6th condition in the 
license granted by the Collector. 

“ Now section 40 of Act IV. of 1866, as amended by section 
12 of Act II. (B. C.) of 1876, under which the * present charge is 
made, provides for a penalty for breach of ‘ any of the con- 
ditions whicli, in accordance with section 37 of this Act (IV, of 
i866), are included in the license granted under the Bengal 
Excise Act, 1878.’ It has no reference, it seems to me, to a 
certificate granted by the Commissioner. In this case the 
certificate is treated as if it were the license itself, and not 
merely a certificate stating that a license embodying the con- 
ditions set out therein by the Collector may be granted. More- 
over the only license which the accused holds is a license grant- 
ed, it seems to me, not under the Excise Act (for muddut is 
not an intoxicating drug within the definition in that Act, 
and therefore not an exciseable article), but under the Rule 32 
of the Rules dated 6th May 1879, made under the Opium Act; 
and, as I have already pointed out, according to the case of 
Bhoohun Chunder Skaw^ ii C. L, R. 464, the accused is not 
liable for the act of his servant for a breach of such a license. 
But, assuming that muddut is an ij^toxicating drug within the 
meaning of th^ Excise Act, as it is within the rul^s under the 
Opium Act, il is clear that it cannot be sold under either Act 
without a license from the Collector. It cannot be sold under 
the mere certificate from the Commissioner of Police 
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“ In my opinion the accused cannot be charged, under sec- 
tion 40 of Act IV. of 1866, with a breach of the conditions in 
his certificate, where that breach has been committed by his 
servant, and not by himself. 

“ The question is one of great importance. If I am right 
in my opinion, it will be practically impossible for the Police to 
control muddut-s\\ops in Calcutta. 1 have deemed it right, 
therefore, to refer the matter for the opinion of the High Court 
on the fallowing points 

‘*(1.) Whether muddut is an intoxicating drug within the 
meaning of section 3 of the Excise Act, 1878. 

(2.) Whether a license can be granted under that Act 
by the Collector for the sale of muddut, 

“ (3O Whether, under section 40 of Act IV. of 1866, a 
charge will lie against the accused for a breach of the 6th con- 
dition set out in \:he certificate from the Deputy Commissioner, 
the acts complained of being the acts of his servant, and the 
condition in question being embodied in the license granted by 
the Collector. 

“ I send the original certificate and license tor the inspec- 
tion of the Honourable the High Court.^' 

The judgment of the High Court (i) was as follows 

It appears to us from the facts as laid before us by the 
pleader who represents Government that the case has not been 
properly represented by the Presidency Magistrate. In the 
reference made by him it is stated that the accused has been 
charged, under section 40 of Act IV. (B. C.) of 1866, “ with having 
committed a breach of the 6th condition of what was described 
in the charge as his Police license granted under sections 36 
and 37 of that Act, by keeping his »f«rf</«/-shop open, and effect- 
ing sales therein up to 9 P. M. on the 7th instant at No. 214 
Bow Bazar Street.^^ 

it appears that the law, as it stands at present, does not 
require any certificate fjom the Commissioner of Police under 
sections 36 and 37, Act IV. (^. C.) of 1866. The sale of muddut 
is regulated by Act L of 1878 of the Legislative Council 
of India, it being provided by that Act that the* words ‘*in- 
(x) Prinsbp and O’Kinbaly, JJ , 
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toxicating drugs,” whenever they occur in Act XI. of 1849 
in the Bengal Act II. of 1876, shall not include opium ; and 
opium is defined by Act I. of 1878 to include muddut. There- 
fore any license ^granted for the sale of ^muddut will not be a 
license under sections 36 and 37. Section 39, Act IV. (B. C.) of 
1866, applies to the present case, under which a license from 
the Commissioner of Police is necessary for*the sale of ?nuddut, 
that being an article for which no license is now required 
under Act XI. of 1849, f^e Acts which stand in its place. 
Having so far, as we can learn, obtained no such license under 
section 39, the accused Koylas Chunder Ghose apparently 
would be liable to punishment under section 35 of that Act. 

The case will be returned to the Presidency Magistrate. 
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HURRY CHURN CHUCKERBUTTY and 1 

ANOTHER 


Appellants ; 


AND 


THE EMPRESS Respondent. 

Criminal Procedure Code (Act X, of 1^82) ^ sections 2<9p, 2g2, joj, S42’^Reply, 
Right of prosecutor to~^Reference to Books of Science^ Experts ^ evidence of^ 
Jury^ Procedure in case of verdict of^ not being unanimous^ Presumption 
from fact of accused not calling evi den ce<^ Cross-examination, 

Per Curiam ; Although the strict interpretation of sections 289 and 292 of the 
Criminal Procedure Code warrants the construction that a proseCutor * is entitled to 
reply where the accused has stated, when asked under the former section, that he 
means to adduce evidence, but on consideration does not do so, yet this was never 
contemplated by the Legislature, the object of the law being merely to allow each 
side an opportunity of commenting on the evidence of the other. 

A Court will exercise a wise discretion in allowing a well-known treatise, such 
as Taylor on Medical Jurisprudence, to be referred to in cases depending upon 
medical evidence,— See Hatim, 12 C« L. R. 86. 

In a trial by jury upon charges of culpable homicide not amounting to murder 
under seclioif 304, and voluntarily causing grievous hurt under section 325, of the 
Indian Penal Code, wRere*the Sessions Judge, in summing up, clearly contemplated 
a conviction on .the first charge, the jury after a short retirement stated 
that they were unanimous for an acquittal on the first charge, but ,v^ere 
divided on the other charge. The Judge, thereupon, inquired what the ma« 
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Where, on being asked under section 289 of the Criminal Procedure Code, an 
accuseJ has stated that he means to adduce evidence, but on further consideration 
does not do so, the Court is not at liberty to draw a presumption adverse to the 
accused from the circumstance that he has not adduced evidence. 

It is not competent to tlie Court, under section 342 of the Criminal Procedure 
Code, to subject the accused to cross-examination, [see In re Hossain Buksh 
Sheikh^ I. L. R., 0 Cal. 96 ; (S. C.) 6 C. L. K. 527; In re Noor Bux Kazi, I. L. 

R , 6 Cal. 279 ; (S. C.) 7 C. L. R, 385 ; Empress vs, Behan^ Lai Bose, 6 (J. L. R. 

431 -j 

A 

-APPEAL from a conviction and sentence passed by the 
District Judge of Hooghly. 

Amir /l/Zand Baboo Taruknath Sen^ for the Appellants. 

y, D, WAite, Officiating Deputy Legal Remembrancer, for the 
Respondent. 

The judgm'ent of the High Court (i) was as follows : — 

The two appellants before us, Hurry Churn Chuckerbiitty 
and Gopal Chundra Chuckerbutty, gomashtas of two co-sharer 
zemindars, have been tried on charges of culpable homicide not 
amounting to murder under section 304 of the Indian Penal Code, 
voluntarily causing grievous hurt under section 325, and volun- 
tarily causing hurt under section 323. The Jury unanimously 
acquitted them of the offence of culpable homicide not amount- 

■ 

ing to murder ; and, by a majority of } bo 2^ convicted ihem on 
the second charge. The Judge, in •accepting this verdict, ex- 
pressed his disapproval of the acquittal on the first, charge ; but, 
in view of the unanimity of the Jury in respect of that acquit- 
(I) Prinsbp and Tottenham, JJ, 


jority was, and, on being informed that it was 3 to 2, asked what the verdict of the 
majority was. The answer was “ guilty and the Judge at once accepted the 
verdict. • * 

J/e/d that it was i]ot intended that, under section 303 of the Criminal Pro- 
cedure Code, a Judge, on ascertaining that a jury was not unanimous, should 
make enquiries to learn the nature of the majority and its opinion, so that he should 
have an o'pportunity of accepting or refusing that opinion as a verdict according as 
it coincided with his own opinion or not. 
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1^3 tal, accepted the verdict under both heads, and accordingly 

Horry sentenced the prisoners to the extreme sentence of imprison- 
Chockrr- allowed by the law, and also inflicted a fine, 

Bom There are many objections which have been taken to, and 

The are indeed patent in, the Judge’s proceedings, both as regards 

E mpres s. during the trial, and his summing-up to the Jury. 

Judgment. jt appears that, at the close of the evidence for the pro- 

secution, and before rising for the day, the Sessions Judge 
inquired and learnt from the attorney for the accused that he 
meant to adduce evidence for the defence When the trial 
was resumed on the following day, the attorney intimated that, 
upon re-consideration, he did not intend to adduce any evidence. 
On this the Sessions Judge apparently informed him that the 
prosecutor would, nevertheless, have the right of reply ; and, on 
its being claimed in spite of an objection raised, he conceded it. 

Now, no doubt the strict interpretation of the terms of 
sections 289, 292 would warrant this, but we think that this 
was never contemplated by the Legislature, and certainly 
should not have bv^en allowed by the Judge, when, in fact, no 
evidence was produced for the defence. The object of the law 
evidently is to let each side have an opportunity of comment- 
ing on the evidence of the other, and not to give an additional 
advantage to the prosecutor, simply because the pleaders for a 
prisoner may, after consultation during an adjournment, have 
had an opportunity of considering what was best for the in- 
terests of their client. The incautious reply of the attorney 
at the end of the day should not have prejudiced his client on 
the resumption of the trial, and can properly be regarded only 
as the expression of an intention then entertained subject to 
further consideration. Then, again, we think that, when the 
attorney for the defence wished to read such a well-known 
book as Taylor on Medical Jurisprudence, on a point so ob- 
scurely and unsatisfactorily determined by the medical evidence 
in this case, the Sessions Judge would have exercised a wise 
discretion, if he had .allowed sl reference to that book to be laid 
before the Court. The case relied upon by the. attorney in 
12C. L. R. 86 is an authority for referring to such a treatise; 
and, although it may be that, in an unreported case, a single 
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Judge, sitting on the original side of the Court, may have held 
an opinion to the contrary, we think that, in accordance with 
the usual practice, the Judge should have followed rather the 
reported case, especially as it had been decided by a Bench of 
two Judges, Next we regret extremely to find that, in spite 
of repeated judgments of this Court on appeal against orders 
passed by this Sessions Judge, he should 'stijl persist in the 
practice of conducting what is nothing else but a cross-exami- 
nation of the prisoners. Section 342 of the Code of 1882 
requires a Sessions Judge to put such questions to an accused 
generally on the case as he considers necessary after the 
witnesses for the prosecution have been examined ; but that is 
to be done only for the purpose of enabling the accused to 
explain any circumstances appearing in the evidence against 
him. Now, in the present case, we find a very long cross- 
examination of the prisoner, Hurry Churn CKuckerbutty. Tht 
questions are so put as to extend over the entire transaction 
relating to the present case ; and, more than that, they are 
so directed as to obtain from him answers on matters really 
irrelevant to the matters in issue, but calculated seriously to 
prejudice him before the jury, and also to incriminate the 
co-accused, Gopal Chundra, by connecting him with the execu- 
tion 'of the decree which forms the foundation of the present 
case. Many of the questions are certainly what we should 
expect to find from a Counsel cross-examining an adverse wit- 
ness. For 'instance, the accused was asked how was Jadub hurt ? 
Answer : “ How can 1 say.^^ Question : “ Are you of opinion then 
that Behary got Jadub hurt Answer: “No!" Question. “U 

neither you nor Behary was instrumental in getting him hurt, 
while ^the Doctor maintains that Jadub was wounded severely 
how then- came he to be hurt ?" Answer : “That Ido not know.*^ 

Question : “ Why does the pleader say that he saw you, the 

peadah, and Jadub go to his lodging?" Answer : “ He is Behary 
Sen’s pleader, at the instance of Behary be says so." I hen 
again the Judge asks many questions which are extremely 

irrelevant. Question : “ After the deceased was brought to the 
Court, did you pay his diet-money, or was the amount of decree 
realized?" Answer : “He was neither sent to the jail, nor was 
[Criminal.] C. UR. 113 
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1883 the amount realized.” Question : “ If he was not sent to the 

hTrry jail, and at the same time the amount of the decree was not 

Churn realized, then tell me what followed?” Such questions are not, 

Cmuckrr- > I , , , 

BUTTY in our opinion, questions which are contemplated by the law 

The ”for the purpose of enabling the accused to explain any 

circumstances apf)earing in the evidence against him” The 
Judgment, tenor of the questions is clearly to entangle the accused, and so 
to prejudice him with the Jury. 

'Lastly, the manner in which the verdict was taken is, in 
our opinion, objectionable. The summing-up of the Judge, to 
which reference will presently be made, clearly contemplates 
a conviction for culpable homicide, and it was so understood 
by all the members of the Jury except the foreman ; for they 
informed the Judge that they thought that they had only to 
consider this charge. This necessitated a further explanation 
from the Session's Judge. The Jury then, after a short retire- 
ment, came back and said that they were unanimous on the 
first charge, but not on others, their verdict on the first charge 
being one of acquittal. The Judge thereupon asked: “How are 
you divided on the charge of grievous hurl?” Answer: “We 
are 3 to 2 on both the remaining charges.” Question: “What 
is the verdict of the majority on the charge of grievous hurt ?” 
Answer : “ Guilty.” Judge : “ I need not therefore take your 
verdict on the remaining charge.” Now, section 301 declares that, 
when the Jury have considered their verdict, the^ foreman shall 
inform the Judge what is their verdict, or what is the verdict 
of a majority. Section 302 says: “If the Jury are not un- 
animous, the Judge may require them to retire for further con- 
sideration. After such a period as the Judge considers reason- 
able, the Jury may deliver their verdict, although they are not 
unanimous.” Section 303 no doubt empowers the Judge to 
ask the Jury “ such questions as are necessary to ascertain 
what their verdict is;” but it was never in our opinion con- 
templated that, on ascertaining that the Jury were not unani- 
mous, the Judge should m^ke minute enquiries to learn the 
nature of the^ majority and its opinion, so that hf: should have 
the opportunity of accepting or refusing that opinion as a 
verdict, according as it coincides with his own opinion or not, 
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The manner in which the Judge has acted on the present 1885 

occasion raises much doubt in our minds whether that was Hukry 

not the motive for the course he took; and inclines us to think Q^ycKBR- 

that, if he had b^en told that the verdict of the majority was butty 

for acquittal on those charges, he would not have accepted it. Thb 

If we ace wrong in concluding this, we think that we are almost ®'**^'*“®*' 

bound to express our opinion on the matter, , so as to prevent 
any misconception regarding what we consider to be the pro- 
per practice. Whatever, may have been the individual opinion 
of the Judge in this matter, if he went so far as to ask the 
Jury what was the exact m'ljority, and what was the opinion of 
the majority, we think that he ought to have received that 
verdict without hesitation ; and, if he differed from it, he should 

have proceeded as directed by section 307. If the jury, in the 

present instance, had been required to retire without having 
informed the Judge as to the exact result of fheir deliberations, 
it is quite possible that, on further discussion, what was the 
majority might have become the minority, and we think that, 
in all fairness to the prisoners, the course indicated by us should 
be followed! 

It next becomes necessary to consider the nature of the 
charge made by the judge to the jury. The general impres- 
sion 'left by such a charge cannot be other than a plainful im- 
pression that it is rather an address of the Counsel for the pro- 
secution than, a fair and impartial summing-up of the evi- 
dence lor *and against the prisoner. None of the weak points in 
the evidence for the prosecution have been mentioned to the jury; 
and many important considerations and inconsistencies have 
been entirely overlooked. One point in the case, and* a most 
material point, seems to have been altogether misapprehended 
by the Judge; and this, notwithstanding that it was prominently 
brought to his notice by the attorney for the defence when the 
case had closed. The point in question is the exact time at 
which the deceased was found by his relative Adori, and taken 
to her house, and the time of his death. I'his^ is an extremely 
important poijit, because, from the unusual character of the 
injuries from which the deceased is said to have died, it would 
seem doubtful, on the medical evidence as recorded, whether the 
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ribs werp broken Ibefore or lafter death. Although the medical 
Hurry officer states his opinion that these injuries were caused during 
Gmockir- intimates that they were recent ; and, if it had been 

Bum plointed out to him (as it ought to have been) that it was 

The alleged that these injuries were inflicted eight days before 

EMFRBst. it ig improbable that he would have modified his 

judgmfnt, opinion, both as, to' the time at which they had been caused, 

mmimm 

and as to their having occasioned the death of the deceased. 
The woman, Adori, is very positive in* stating that she found 
the deceased lying under the sal tree on Monday, the 4th 
Bysack. We find that this date was also stated in her exami* 
nation in the Magistrate’s Court, given within about ten days 
from the death, so that, at that time at least, whatever may 
have happened in the interval before the Sessions trial, her 
memory was probably clear. In the Sessions Court too, she 

i 

not only repeats that statement, but gives reasons for fixing 
the date. It is quite possible, as the Sessions Judge remarks 
in his charge to the Jury, that she has made a mistake ; and 
that, when she says the 4th of Bysack or i6th April, she must 
have meant the i8th of April, the medical evidence showing 
that the deceased must have died on the 19th ; but this discre- 
pancy was never properly laid before the Jury. It is a most 
important allegation for the defence that the ribs were broken 
after death, for the interval between the assault and death 
would go very far to weaken the medical evidence ^iven with- 
out knowledge of the fact that the beating was administered 
some eight days before the death. Then, again, supposing, as 
the Judge intimated to the Jury, that the woman did make a 
mistake, ’and that she reaily meant i8th when she said i6th of 
April, there was a previous interval certainly of two, if not 
more, days during which the movements of the deceased are 
altogether unexplained. The Judge has cursorily endeavoured 
to explain this away by referring to the evidence of Adori that, 
during tl^is time, the deceased was at Jehanabad ; but, even sup- 
posing that the. deceased had stated to her that he had been 
kept at Jehanabad, it^as the duty of the Judge 1^0 put it more 
prominently td the Jury so as to enable them to detenniae 
what Weight was due to it. There are other very itnportant 
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points in the medical evidence, to which reference might be 
made, which have been sjmilary overlooked or misapprehended 
by the Sessions Judge in his charge to the Jury. At all events, 
with such evidence before him, given by a compratively in- 
experienced medical officer, it is much to be regretted that the 
Sessions Judge, having present in his Court the Civil Surgeon, 
did not think fit to examine him as an expert regarding the 
value of the testimony of his subordinate. But not only are 
the details of the Judge’s charge to the Jury and the manner 
in which he has presented the evidence to them objectionable, 
but the manner in which he has presented the entire case in 
its different parts, is, in our opinion, one which cannot but have 
seriously prejudiced the prisoner under trial. Before laying 
the evidence before the jury in detail, he asks the Jury to con- 
sider whether, having regard to the previous relations between 
the deceased and the prisoners arising out of previous litiga- 
tions, the accused were not likely to have committed the 
offence charged, This was certainly reversing the order in 

which such matters are usually laid before a Jury. It is the 
practice of our Courts, first of all, to lay before the Jury the 

direct evidence against the prisoners, and then to tell them that, 
in determining the value of that evidence, they should con- 
sider the evidence of the motive which is attributed as the 
cause of the offence. In presenting the case in the manner 
in which he-^has done, the Sessions Judge cannot but have 
seriously prejudiced the accused, because they are represented 
as decidedly inimical to the deceased, and therefore as prima 
facte guilty. As the judge puts it: ** This is important as 

** supplying a possible motive for the subsequent treatment of 

“the deceased as deposed to in the evidence.” There are also 
several parts of the evidence which materially affect the ap- 
pellants now before us, which have not been laid before the 
Jury; for instance, the evidence of the pleader describing what 
the deceased said when he was being ^brought under arrest to 

the Civil Court, In explaining to the pleader* the treatment 
he had recejwed, the deceased nowhere mentioned the prisoner, 
Gopal, as one of those who had been concerned in the assault. 
The Sessions fudge, however, has altogether overlooked this 
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point whjch was of very great importance to the prisoner 
Gopal. Next, in dealing with the evidence of Bhootnath 
Adhicari and Kedar Bagdi, the Sessions Judge pointed out that 
" Bhootnath Adhicari speaks from the point .of the beating of 
“the deceased under the eaves of his house, and Kedar from 
“the point of deceased being brought to the bank of, his own 
“tank.'' The Sessions Judge adds: “I need not refer to the 
“evidence of these witnesses at length.’’ Now, if we refer to 
the evidence of these two witnesses, it is to be found that the 
one man, Bhootnath, says that, when he arrived, he saw the 
deceased laying under the eves of his house; and that neither 
then, nor at any other time, did he see the deceased beaten, 
although he saw him removed thence to the tank, and on to 
the chowkidar’s house in the village. Kedar, on the other hand, 
speaks to beating on the bank of that tank, and also to the 
further carrying-off of the deceased. Kedar’s evidence there- 
fore, so far as regards the beating at the tank, is inconsistent 
with that of Bhootnath, As regards the taking of the deceased in 
a dooly to the Civil Court, the case of the prosecution is that 
that was necessary in consequence of the severe beating that he 
had received, while for the defence it is alleged that the infirm 
state of health of the. deceased prevented his walking to Jeha- 
nabad, a distance of 5 coss. The Judge in reference to ’this 
point says: “The next stage of the case is the acknowledged 


“hiring of a dooly to take the deceased to Jehc^nabad, as he 
“ could not walk." “ This is acknowledged even by the 
“defence." This was hardly a fair way of putting this part of 
the case to the Jury. I hen the return that the peon made of 
the arrest of the deceased on the 14th of April mentions the 
fact that he was taken in a dooly. The Judge in referring to 
this matter states: It is to be observed that the returh 
“itself mentions that the man had to be brought in a dooly ; " 
but at the same time he omits to suggest to the Jury, and leave 
it for th^ir consideration as he should have done, whether it 
was likely, if a severe beatijjg had been administered, as stated 
by the prosecution that the peon would have n\jentioned the 
fact of the deceased being carried in a dooly to corroborate, as 
it were, any complaint that might be made of such iU*tteat- 
ment by himself, 
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Another very important part of the case seems to have 
escaped proper attention.^ The deceased was brought under 
arrest to the Civil Court at Jehanabad on the 13th or 14th of 
April. The prisoner Hurry Churn Chuckerbutty, in his first 
examination before the Magistrate, stated that the deceased 
had compromised the decree against him by executing a ku- 
booliut in his favour, which was rcgistere(] on the same date, 

i 

No enquiry was made in the Registration Office regarding what 
took place on this occasion. The Judge seems to have thought 
it sufficient to comment on the position of the men who were 
witnesses to the registration, and to have made the Registrar's 
endorsement on the document a means of explaining the move- 
ments of the deceased, between the 14th of April, the date of 
the presentation of the document for registration, and the i6th, 
when, the registration being completed, the document was 
returned. The Judge has assumed, merely from these proceed- 
ings, that the deceased remained all this time at Jehanaoad 
with the prisoners. It is quite possible that this may have 
been the case; but, in the absence of evidence on this point, it 
was not a fair presumption for it is quite as likely that, if the 
gomashta desired to obtain the kubooliut after its registration, 
he should have attained this end by getting from Jadub, the 
executant of the deed, what is called the ticket or receipt of 
the Registration Office, a production of which would entitle 
the holder ta^ obtain the document after its registration. Mr. 
Amir Ali, who appeared for the appellants, next objects, and we 
think with good reason, that, in laying the evidence in this 
case before the Jury, if the defence did not have an opportunity 
to cross-examine two witnesses who had been examined in the 
Magistrate's Court, and had deposed in favour of the prisoners, 
it was the duty of the Sessions Judge at least to notice this mat- 
ter for consideration by the Jury. 

We would next remind the Sessions Judge that, in the case 
of Dhunno Kazi, 10 C. L. R. 151, (S. C.) L. R., 8 Cal. ^2I, which 
was an appeal from his own decision, well as irf a more recent 
appeal, two^ Division Benches of this Court have -pointed out to 
him that the prisoner or his Counsel is at liberty to offer evidence 
or not as he thinks proper, and no inference unfavourable to him 
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can be dr^iwn, because he takes one course rather than another. 
Notwithstanding this instruction, the Sessions Judge has taken to 
task the accused, or those who conducted the case for them, for 
having at one time stated that they meant tp adduce evidence, 
and having, on a subsequent occasion, stated that they had 
changed their minds, and intended to offer no evidence. The 
judge says on this part of the case that, the accused not having 
called such witnesses, ^^you’^ that is the Jury, “are entitled to 
“ presume that they did not contradict the prosecution as to 
“this.” It was, however, entirely open to the defence to adduce 
no evidence at all, but to rely upon the evidence of the witnesses 
for the prosecution : and certainly in this case there was room 
for forming two opinions. The Judge next states: “The only 
“ parts of the prosecution-story which arc denied are, what in- 
“ criminate the accused, the trespass into the house, the drag- 
“ging-out and beating, tlie carrying-off, the meeting with the 
“ pleader.” But all these, “ if not true, are capable of contradic- 
“ tion ; and the accused had witnesses in attendance for some such 
“purpose, yet they did not call a single one/' He also comments 
on the fact that amongst these witnesses were present the Civil 
Surgeon and the Deputy Magistrate himself, who were not 
examined. Our regret has already been expressed that the 
Sessions Judge, in the exercise of his discretion in this Case, 
did not, for the ends of justice, examine the Civil Surgeon. His 
evidence would have been important as an expert to test the 
evidence of the Assistant Surgeon. The reason for which the 
Deputy Magistrate was called is not apparent. However that 
miy be, the Judge was not at liberty to draw a presumption, 
adverse to the accused, from the circumstance that these wit- 
nesses were not examined. For these reasons we think that 
.here have been serious misdirections in this case by the Judge 
;o the Jury, which have caused a failure of justice; and that 
;he prisoners must be re-tried on the charge on which they 
lave beeij convicted. 

The proceedings in the Sessions Court of Hooghly are 
accordingly hereby set aside; and the appellants may be at 
large on bail pending re-trial. , . 

Lastly, having regard to the very strong opinion which the 
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Sessions Judge of Hooghly entertains in this case, we think * 8*3 
it desirable that the new trial should be held by some other Hurrv 

officer, and we accordingly direct that the case be tried by the chuckrr. 
Sessions Judge of^the 24-Pergunahs. ’ 
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[CRIMINAL REVISIONAL JURISDICTION.] 

In the matter of EMPRESS vs. PARMANUND and others. 

Criminal Procedure Code {Act X, of 1882)^ sections 34, and 2og^Special powers 

— Jurisdiction, 

In a trial before a Deputy Commissioner invested with special powers under 
section 30 of the Criminal Procedure Code, the accused was charged with culpable 
homicide not amounting to murder under section 304 of the Indian Penal Code, 
and there was some evidence which would, if believed, have supported a charge of 
murder, but the Court did not consider that evidence sufficiently strong to warrant 
such a charge, and proceeded to try the case as upon a charge under section 304 
of the Penal Code only. 

Held that section 209 einoowering a Magistrate holding an inquiry to try Ihe 
case himself if he thinks, that only ap offence witliin his jurisdiction has been commit- 
ted, it was impossible to say that the Court had acted without j.'jrisdiction, merely 
because there was some evidence which, if believed, would substantiate a charge 
of murder, an offence beyond his jurisdiction. 
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Jl^EFERENCE submitted by the Officiating Judge’ of the 
Assam Valley District under* section 43^^ of the Code of Criminal Emprrss 
Procedure for the orders of the High Court in a case which had Parama- 
been dealt with by the Deputy Commissioner of Sibsagar in the 
exercise of the special powers conferred upon him under section Stai§mni, 
34-of the Criminal Procedure Code. 

The terms of the ReTerence were as follow: — 

“ The accused in this case were charged with culpable homi- 
cide not amounting to murder, under section 304 of the Indian 
Penal Code, and with causing the disappearance of evidence 
of an offence under section 201 of the same Code. The evi- 
dence shows that the deceased Mihiram met his death at the 
hands of the accused No. i Paramananda, and that accused 
Nos. 2 and 3, Samdele and Bamdele, were also present. It is 
also shown that accused No. i, Paramananda, and his brothers 
next day caused the body to be buried, and spread a report that 
the deceased had died of cholera. 

*'The ^tory told by accused No. i, which the Deputy Com- 
missioner appears to have believed, is that he was awoke in 
the middle of the night while sleeping in his house by some- 
thing touching his legs ; that he got up, procured a light, and 
then saw the figure of a man disappearing through his door; 
he followed up the supposed thief, and overtook him at the 
house of tjie %vitness Dhani where he attacked him with blows 
and kicks, and dragged him along by the hair of his head. The 
deceased was then taken by the three brothers towards the 
house of the accused, but left on the way outside the house of 
Mussammat Palambi, a relative of theirs, they having found 
t^t he was dead. The majority of the witnesses corroborate 
this story, and allege that accused No. i, while beating the 
deceased, charged him with the theft of a lota from his house ; 
blit Somdele, accused No. 2, called as his witness a man named 
Sonai or Sonaram, who alleged that, bn the day previous to 
the occurrence, there had been a mil or assembly of villagers at 
Dhani^s houje^ where the deceased was staying to -consider the 
matter of a report spread by the deceased that there had been 
an intrigue between Dhani^s daughter Patiraa and (apparently) 
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the accused Somdele and that accused No. i, who was present 
at the mel^ had used threatening language to the deceased, saying, 

** If you live to-night you will live; if you die, you will die/* 

As the Deputy Commissioner in his judgment remarks: "The 
Court at once saw that, if this statement was correct, the accused 
should be charged with murder, and not culpable homicide, for it 
must have been a deliberately planned affair." 

Accordingly, the previous witnesses Were re-called, and others 
were summoned by the Court, and questioned as to the alleged 
meL Except the witness Doyaram, none of them support the 
story told by Sonai, and the persons said to have been present 
and concerned in the mel deny that any such assembly was 
held, or that there was any defamation of the accused by Mihi- 
ram. The accused Somdele himself, however, insists that a 
mel actully occurred, though his brothers, Paramanunda and 
Bamdele, were nOi, he says, present. 

The Court, it will be seen, considered it proved that the 
deceased came to his death at the hands of accused No. i and 
his brothers, and that some offence was committed in the kill- 
ing, though it did not consider that the evidence in regard to the 
mel was sufficiently strong to warrant a charge of murder. Under 
these circumstances, it appears to me that the case should not 
have been dealt with by the Deputy Commissioner in the 
exercise of his special powers under section 34, but committed 
for trial by the Sessions Court. I beg to refer to the orders 
passed by the High Court (JACKSON and TOTTENHAM, JJ,) on 
the 24th November 1879, in a somewhat similar case [Kunja 
Behan Guha)^ which had been disposed of by the Deputy Com- 
missioner of Goalpara under section 36 of Act X. of 1872. The 
Honourable Judges there said : — 

" It appears to us clear that this is a case in which the 
special power provided by section 36 of the Code of Criminal 
Procedure is not properly applicable. The offence with which 
the accused were charged in this case was an offence punish- 
able by death, jthat is to sgy, they were charged with the mur- 
der of the .deceased Batal. It will entirely depend upon the 
credit to be given to the evidence for the prosecution, and also 
upon the medical evidence and the conclusions to be properly 
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drawn from that evidence, whether the offence committed by 
the accused, if any, was really murder or an offence ‘of a less 
degree;* and that can only* be ascertained properly by the Court 
having full jurisdiction, that is to say, ‘the Court of Session, 
which in the District of Assam tries with the aid of a jury.” The 
Court accordingly in that case annulled the conviction held 
hy the Deputy Commissioner, and direct-ed that the accused 
should be committed for trial before the Court of the Sessions 
Judge. 

In the present case the accused are, it is true, not charged 
with murder, but there is, as already pointed out by the Deputy 
Commissioner, some evidence of deliberation, which, if believed, 
would aggravate the offence, and possibly raise it to the cate- 
gory of murder, and it appears to me that following the princi- 
ples laid down in the case quoted above, the prisoners should 
have been committed for trial by the Sessions Cfcurt. 

I would therefore suggest that the conviction should be annul- 
led, and the Deputy Commissioner directed to commit the case 
for trial by the Sessions Court,” 

The judgment of the High Court (i) upon the reference was 
as follows : — 

The prisoner has been convicted under section 304 of the 
Penal Code by an officer invested with the special powers describ- 
ed in sections 30, 34, Code of Criminal Procedure. The Sessions 
Judge, to whom the sentence has been submitted for confirma- 
tion, has referred the case to this Court as a Court of Revision, 
to have these proceedings set aside, and the Deputy Com- 
missioner directed to commit the case for trial in his Court- 
Section 209 empowers a Magistrate holding an enquiry to try 
the case himself if he thinks that only an offence within his 
jurisdiction has been committed. This is the course which we 
understand the Deputy Commissioner has taken, and we can 
not therefore hold that it is not authorized by law, or that he 
has acted without jurisdiction, merely because there is some 
evidence which, if believed, woujd substantig.te the charge of 
murder, an pffence beyond his jurisdiction, At ^the same time 
we think that this course should very rarely, if ever, be taken by 
(I) Prinsep and O’Kinbaly, yy. 
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any officer invested with' special powers under sections 30 and 34 
of the Code of Criminal Procedure, and that in adopting it any 
such officer incurs a very grave resp6nsibility. Looking to the 
evidencr on the record, especially the medical evidence, we are 
not inclined to doubt the correctness of the finding of the 
Deputy Commissioner, and therefore we are unable to set aside 
the proceedings. The Sessions Judge will, therefore, proceed 
according to law. 
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In the matter of GOVINDO DASS vs. DULAL DASS 

* AND OTHERS. 

Criminal Procedure Code (Act X, of 1883), section 259— Absence of com- 
plainant^Dismissal of i»arrant case* 

A Magistrate is not competent to dismiss a warrant case, which is not com* 
poundable, because of the absence of the complainant* 

Reference submitted, under section 438 of the Criminal 
Procedure Code, by the Sessions Judge of Rungpore on the 23rd 
August 1883. 

The terms of the reference were as follow 

The case was one of extortion, and the Magistrate dismissed 
it for non-appearance of complainant on the day of hearing. 
This is not allowable under section 25Q of the Criminal Proce- 
dure Code, as the case was not a compoundable one. 

I app^d the Magistrate’s explanation ; though I agree 
with him that the Code is defective in this point, I submit that 
jt should nevertheless be followed. If we are to have a com- 
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plicated legal procedure, we should stick to it, and not try to 
improve it by our own devices, absurd as it may be. I note in 
this case that, though the 23rd July was the first day fixed 
for hearing, no order Was passed till the 24th. This may have 
contributed to induce the complainant to believe that he need 
not be over punctual in his attendance. 

The judgment pf the High Court (i) was as follows:— 

We think that the Magistrate was not competent in this case— 
a warrant case not compoundable — to dismiss it, because the 
complainant was absent. 

It appears that, on the day first fixed for the trial, the com- 
plainant attended with his witnesses, but, in consequence of the 
inability of the accused, a Police Officer, to attend, it was post- 
poned, the complainant and witnesses being bound over to at- 
tend on the day to which the trial had been postponed. On that 
day the accused alone appeared, and the Magistrate dismissed 
the case. Having regard to the terms of section 259, we are of 
opinion that, in warrant cases not coming within that section 
(except under the last clause of section 253 which k not appli- 
cable), a Magistrate is not competent to pass an order of dis- 
missal or discharge in consequence of the absence of the com- 
plainant, The Magistrate should, in the case before us, have; ad- 
mitted the accused to trial ; and, as the complainant and his wit- 
nesses had given recognizances for their appearance, he should 
hax'e enforced their attendance. 

The case must therefore be tried. 


(I) pRiNSEP and O’Kinbaly, yy. 
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[CRIMINAL JURISDICTION.] 

In THE MATTER OF OBHOY CHUNDRA > MUKERJEE 
MAHOMED SABIR. 

Breach of the peace’^Disputes^ as to la^id^-^Jurisdiction^Criminal Procedure Code 
{Ad X of 188 2) t section 14^, 

Before instituting proceedings under section 145 of the Code of Criminal Pro- 
cedure, it is the duty of the Magistrate to satisfy himself that there is a dispute 
likely to cause a breach of the peace concerning the land. 

Per PiGOT, y.— Magistrates ought to be very careful in acting under section 
145 of the Code of Criminal Procedure, so as to guard themselves from the danger 
of assuming jurisdiction in cases not really contemplated by the section, where the 
suggested apprehension of a breach of the peace is little more than colourable, and 
made to induce the Court to deal with matters properly cognizable by the Civil 
Courts. 

This wis a motion to set aside an order passed by the De- 
puty Magistrate of Barisal on the i6th day of July 1883. 

The circumstances under which the order complained against 
was made are set out in the judgment of MiTTER, 

Belli tor the Petitioner. 

C, Gr^o^yi contra. 

The following judgments were delivered by the High 
Court (i) 

Mitter, J. — I am of opinion that the basis on which the 
jurisdiction of Criminal Courts under section 145 of the Code of 
Criminal Procedure is founded does not exist in this case. 

Section 145 says that, whenever a Magistrate is satisfied from 
a. police report or other information that a dispute likely to 
cause a breach of the peace exists, &c.,^ &c,, then a proceeding 
under this section may be instituted. ^ 

In this what happened was this: A police report 
was submitted to the Magistrate on the 8th November 1882, 
(I) Mitter and Pioot, yy. 
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and in that report the police officer stated as his opinion that 
Obhoy ^ dispute between the parties to these proceedings 

Chundra relating to a chur, and that, in his opinion, there was a likeli- 
MuibRjBB ^ breach of the peace. This opinion .was based upon 

^Sabir^^ this ground : The police officer says that, if one of the parties 
— ’ would attempt to collect rent jointly from the ryots, there was 

Judgment ^ likelihood of a breach of the peace. Upon that, both the 
Mittbr, y. parties to these proceedings were called upon to show cause 
why they should not be bound down to keep the peace. They 
' appeared and asked the Magistrate to allow them time to settle 
the matter amicably. For some reason or other this amicable 
settlement did not take place, and they were directed to enter 
into recognizances to the amount of Rs. 500 each not to com- 
mit a breach of the peace for four months, 

Then on the 15th Pous 1289, corresponding with the 29th 
December 1882, an application was made by Mahomed Sabir, 
the opposite party, alleging that the applicant before us, m., 
Obhoy Chundra Mukerjee, was about to commit acts of oppres- 
sion upon his tenants, and in that application, Mahomed Sabir 
also stated that some of the tenants had complained against the 
servants of Obhoy Chundra. On that very day his deposition 
was taken, and he confirmed the statements made in his ap- 
plication. The Magistrate, without any further inquiry as to 
whether all these statements were correct or not, on the 2nd 
January 1883, upon this petition and the deposition of Maho- 
med Sabir, ordered the proceeding now before us to be insti- 
tuted. 

It appears to me that it was the duty of the Magistrate to see 
whether there was any dispute likely to cause a breach of the 
peace concerning this chur land, before instituting these pro* 
ceedings. He has acted simply on the statement of Mahomed 
Sabir, that is to say, he has assumed jurisdiction without really 
satisfying himself as to whether there was a dispute between the 
parties. Jt may be that Mahomed Sabir was anxious to have 
the question of- possession .decided in a cheap way; but it was 
the duty of the Magistrate under section 145 to i^atisfy himself 
that really there was a dispute likely to cause a breach of the 
peace concerning this chur land. 
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On the whole I am of opinion that the foundation upon 

which the jurisdiction of the Criminal Courts under section 

145 is based was wanting in this case. We therefore set aside 
the order, dated^ i6th July 1883, and the rest of the pro- 

ceedings. 

. PlCToT, J. — I entirely agree, I only wish to add that it seems 
to me that Magistrates, ought to be very careful in acting under 
section 145 of the Code of Criminal Procedure, so as to guard 
themselves from the danger of assuming jurisdiction in cases 

not really contemplated by the section, and where the suggested 
apprehension of a breach of the peace is little more than colour- 
able, and made to induce the Magistrates to deal with matters 
properly cognizable by the Civil Courts. 


1883 

/« r<* 

Obhoy 

Chunora 

Mukerjbk" 

V. 

Mahombd 

Sapir. 

Judgment. 

PiGOT J. 




SUPPLEMENT 


CONTAINING 

OMITTED CASES. 

TABLE OF CASES REPORTED. 

1. Ananth Ram (F'. B.) 6 C. L. R. 297. 

2. Ashu Tosh (F. B.) 3 C. L, R. 276. 

5. Bura Han^esh (P. C.) 3 C, L. R. 197. 

4. Gopimohan (F'. B.) 4 C. L. R. 309. 

5. Kassim Khan (F. B.) 8 C. L. R. 300. 

6. Keshub Mahajan (F. B.) 11 C. L. R. 241. 

7. NolJin Chunder (F. B.) 4 C. L. R. 243. 

8. Pltarabar (F. B.) 5 C. L. R. 597. 


[Criminal.] 


C. L. R.— -122a. 




vou III.] 


PRIVY COUNCIL. 


197 


[privy council.] 

THE QUEEN ; . Appellant; 

AND 

BUR A HANGSEH and BOOK SINGH .... Respondents. 

Legislative Councils, Powers of— Plenary Powers of Legislation— Delega- 
tion'^yurisdiction-^24 and 25 PVr., Cap, 67— and 25 Vic,y Cap, 
i04t sees, 9, /I— 2^ Vic,, Cap, i^^Lctters Patent of i 86 $-^Act XXII, 
of Mg. 

The Statutes 24 and 25 Vic,, c, 104, 28 Vic,, c. 15, and the Letters 
Patent of 1865, expre^Iy contemplate and autliorize such an exercise 
of legislative authority by the Governor-General of India in Council, 

as might remove any place or territory from the jurisdiction of the 
High Court at Calcutta. Act XXll. of 1869 was, therefore, in its 
general scope, within the legislative power of the Governor-General 

in Council. 

The Indian Legislature has poweis expressly limited by the Act of 
the Imperial, P« 3 Vliament which created it, and it can do nothing beyond 
the limits which circumscribe these powers. But, when acting within 
those limits, it is not in any sense an agent or delegate of the Imperial 
Parliament, but has, and was intended to have, plenary powers of 
legislation, as large, and of the same nature, as those of Parliament 
itself. 

When a question arises whether the prescribed limits have been 

exceeded, the established Courts of Justice must of necessity deter- 

mine that question; and the only way in which they can properly do 
SO; is by looking to the terms of the instrument by which, affirma- 
tively, the legislative powers were created, and by which, * negatively, 

they were restricted. If what has bSen done * is ’ legislation within 

the general s^ope of the words which give the power, and if it violates 
no express condition or restriction by which that power is limited 

(in which category would be included any act of Parliament at 

ICriminal,] C. b. R. 123. 
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1878 variance with it)f it is not for any Court of Justice to inquire further, 
Thb^^kem enlarge constructively those conditions and restrictions. 

When plenary powers of legislation exist as to particular subjects, 
Hangsrh whether in an Imperial or in a Provincial Legislature, they may be well 

exercised either absolutely or conditionally ; and the Indian Legisla- 

Judgment. power to legislate conditionally on tne use of particular 

powers, or on the exercise of a limited discretion by a person in whom 
it places confidence. 

The Governor-General in Council could not, by any form of enact- 
inent, create in India, and arm with legisl.Uive authority, a new legis- 
, lalive power, not created or authorized by the Councils Act ; but 

nothing of that kind has been done or attempted in Act XXII, 

of 

Appeal from a decision passed by a Full Bench of the High' 
Court of Judicature at Calcutta, which will be found reported 
in the first volume of the Calcutta Law Reports, page 161, and 
in the Indian Law Reports, Calcutta series, vol. 3, p. 63. 

Sir James Stephen^ Q. C., and Graham for the Appellant. 

y. B. Norton^ Raikes^ and Eardley Norton for the Respond- 
ent. 

The facts of the case and the arguments will be found 
* • set out in the reports abovementioned, and in the following 
judgment of their Lordships of the Privy Council (i), which was 
delivered by — 

Lord LORD SELBORNE:— 

Selbosni. 

This appeal has been brought under the following circum* 
stances: In the year 1869, the Indian Legislature passed an Act 
(No. XXlI, of 1869), purporting, first, to remove a district called 
the Garo Hills from the jurisdiction of the Courts of Civil and 
Criminal Judicature, and from the control of the offices of Re. 
venue constituted by the Regulations of the Bengal Code and the 
Acts passed by any Legislature then or theretofore established in 
British India, and from thoilaw prescribed for such courts and offices 
by such Regulations^ and Acts ; and, secondly, to vest the admin* 
istration of civil and criminal justice, within the .same territory 

(i) Lord Selborne, Sir James W. Colvile, Sir Sarnes .Peacock, Sir 
Montaqui E, Smith, and Sir Robert P. Collier. 
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in such officers as the Lieutenant-Governor of Bengal might, 
for the purpose of tribunals of first instance, or of reference 
and appeal, from time to time appoint. This Act was to come 
into operation on such day as the Lieutenant-Governor of Bengal 
should, by notification in the Calcutta Gazette^ direct By the 
9th section, the Lieutenant-Governor was empowered “ from time 
to time, by notification jn the Calcutta Gazette^^ to *' extend, 
mutatis mutaniis^ all cTr any of the provisions contained in the 
other sections, to the Jaintia Hills, the Naga Hills, and such por- 
tion of the Khasi Hills as might, for the time being, form part of 
British India, their Lordships understand, a mountain- 
ous district, conterminous towards the east with the Garo Hills, 

The Lieutenant-Governor of Bengal, by notification in the 
manner prescribed by this Act, fixed the time at which it should 
come into operation in the Garo Hills; and afterwards, by an- 
other notification published in the Calcutta Gazette^ on the 14th 
October 1871, he extended all its provisions to the district of the 
Khasi and Jaintia Hills, declaring the administration of civil 
and criminal justice .within that district to be vested in the Com- 
missioner of Assam, subject to the general direction and control 
of the Lieutenant-Governor, and adding that the Commissioner 
should exercise the powers of the High Court in the civil and 
criminal cases triable in the Courts of the district ; provided, that no 
sentence ol death should be carried out without the sanction of the 
Lieutenant-Governor, and that it should be competent for the 
Lieutenant*Governor to call for the record of any criminal or 
civil case, and to pass thereon such orders as to him migli^t seem 
tit; and that the Deputy Commissioner of the district, and his 
assistants, the native chiefs and officers, and the subordinate 
officers of Government, should exercise the same powers as they 
bad hitherto exercised, until otherwise directed. 

Upon this Act and these notifications, one Bura (the re- 
spondent here) and another person, since deceased, were in the 
year 1876 tried by the Deputy Commissioner of the Khasi and 
Jaintia Hills upon a charge of murder committed within that 
hill territory.. They were convicted and sentenced, to death, but 
on the 23rd April 1876, the sentence was commuted by the 
Chief Commissioner of Assam to transportation for life. On the 
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Qth July 1876, they presented a petition of appeal to the High 
Court at Calcutta ; and a majority of the Judges of that Court 
(four against three) decided, after argument in Full Bench, that 
the case fell within their appellate jurisdiction ; and they sent for 
the record of the proceedings, with a view to an adjudication 
thereon. From that decision the present appeal has, by special 
leave, been brought. 

The ground on which the majority of the High Court assumed 
jurisdiction was, that the 9th section of' the Act of 1869, pur- 
porting to authorize the IJeutenant-Governor of Bengal to 
extend the Act of 1869 to the Khasi and Jaintia Hills, was 
in excess of the legislative powers of the Governor-General in 
Council. 

In the argument before their Lordships, the jurisdiction of the 
High Court was sought to be supported, not on that ground only, 
but on two others also, vtz, (i), that the Act of 1869, did not, 
according to its true construction, exclude the jurisdiclion of the 
High Court as to the Garo Hills, and, therefore, could not do so 
as to the Kashi and Jaintia Hills, assuming them to have been 
brought within its operation ; and (2) that the whole* Act of 1869 
(at least so far as it might affect the jurisdiction of the High 
Court), and not section 9 only, was void and u/ifra vires of the 
Indian Legislature. The latter of these arguments had been 
urged unsuccessfully before the High Court at Calcutta ; but the 
former was not presented to that Court, and was first suggested^ 
at the hearing before their Lordships, by the junior counsel for 
the respondent, 

Their Lordships will first deal with that argument. 

It was founded on the proposition that the 4th section of Act 
XXll. of i86g purports to remove the Garo Hills, not from the 
jurisdiction of the High Court, established by Her Majesty’s 
Letters Patent under the authority of Imperial Statutes, but only 
from that of the local Courts, constituted by the Regulations of 
the Bengal Code, or by. Acts of the Indian Legislature ; and, 
therefore, that even if the jurisdiction of those local Courts was 
effectually taken away, and others (constituted by the appoint- 
ment of the Lieutenant-Governor of Bengal), substituted for 
them, the appellate jurisdiction of Che High Court remained. 
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’ Assuming (but not deciding) that ** the Courts of Civil and Cri- 
minal Judicature” mentioned in the 4th section of the Act'of 1869, 
were only the Courts of Original Jurisdiction established under 
the Indian Regulations and Acts, their Lordships think that the 
supposed consequence does not follow. It may be possible that, 
under the terms of the 8th and gth sections of the High Court’s 
Act (24 and 25 Viet., cap. 104), together with. the 27th and 28th 
sections of the Royal .Letters Patent (28th ‘December 1865), 
under which the Calcutta High Court is constituted, appeals 
might have gone to that Court from Criminal Tribunals of first 
instance, established by the Lieutenant-Governor of Bengal in 
the Garo or the Khasi and Jaintia Hills, if Act XXIL of 1869 
had made no other provision for such appeals. But the 5th sec- 
tion of that Act distinctly authorizes the Lieutenant-Governor 
to appoint Tribunals, not of first instance only, but also 
Reference and Appeal and by the notificatipn now in ques- 
tion, he has done so, giving the powers of the High Court to the 
Commissioner of Assam, with an ultimate controlling authority 
to himself. Unless, therefore, the whole Act of 1869, or the 9th 
section of that Act, wrfs void, as being in excess of the legislative 
powers of the Governor-General in Council, the jurisdiction of 
the High Court has been excluded. 

The next question is, whether the whole Act of 1869 is void. 
It is said to be so, because the jurisdiction of the High Court 
was established by the Act of the Imperial Parliament already 
referred to ^24 and 25 Viet., cap. 104), which passed in the same 
Session with the Indian Councils Act ; and because, by section 22 
of the Indian Councils Act (24 and 25 Viet., cap. 67), the 
power of the Governor-General in Council to make laws and 
regulations for repealing, amending or altering any laws or re- 
gulations whatever, now in force, or hereafter to be in force, in the 
Indian territories now under the dominion of Her Majesty, and 
to- m'^ke laws and regulations for all persons, whether British or 
native, foreigners or others, and for all pourts of Justice what- 
ever, and for all places or things whatever within the said terri- 
tories,” is qualjjied by certain conditions ; one of which is, ** that 
# • 
the Governor-General shall not have the power of making any 

laws or regulations which shall repeal, or in any way affect any 
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of the provisions of any Act passed in this present Session of 
Parliament, or hereafter to be passed, in anywise affecting Her 
Majesty's Indian territories, or the inhabitants thereof." None 
of the other conditions, expressed in the Act, apply to this case. 

The question, therefore, is, whether an exercise of the legis- 
lative power of the Governor-General in Council, purporting to 
exclude the jurisdiction of the High Court within these particular 
districts, is inconsistent with any of the provisions of 24 and 25 
Viet., cap. 104. 

Now, it appears to their Lordships from the express terms of 
the Act, 24 and 25 Viet., cap. 104, that (unless there should be any- 
thing to the contrary in the Letters Patent under which the 
High Court is established) the exercise of jurisdiction in any 
part of Her Majesty's Indian territories, by the High Courts, was 
meant to be subject to, and not to be exclusive of, the general 
legislative power of the Governor-General in Council, as to ‘*all 
Courts of Justice whatever." 

By the ist section of that iVet, Her Majesty was authorized, 
by Letters Patent, **to erect and establish a High Court of 
Judicature for the Bengal division of the Presidehey of Fort 
William," and others at Madras and Bombay. The next six sec- 
tions relate to the qualifications, tenure of office, and emoluments, 
&c., of the Judges of such Courts, rtie 8th section abolishes, 
from the date of their establishment, the previously existing 
Supreme and Sudder Courts in the several Presidencies The 
material provisions as to jurisdiction are contained* in the 9th, 
nth, and 1 2th sections. The loth and i8th may be laid out of 
the case, because they were both repealed by a subsequent Act of 
1865 (28« and 29 Viet., cap. 15). But, as some argument was 
founded on the i8th, it may be fit here to observe that by that 
section Her Majesty was empowered to make orders in Counci^ 
transferring any territory or place from the jurisdiction of one to 
the jurisdiction of any other of the High Courts, “ and general- 
ly to alter and determine the territorial limits of the said several 
Courts;" and that the same power was, in substance, conferred 
upon the Governor-General of India in Council (not in his legis- 
lative, but in his executive, capacity) by the repealing Act 
of ^865, 
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The 9th section of 24 and 25 Viet., cap. 104, expressly says 
that each of the High Courts shall, within its own Presidency, thk Qubin 
have such civil, criminal, and other jurisdiction " as Her Ma- 
jesty may, by her Letters Patent, grant and direct and that, Hanqsbh. 

• I H IM 

“ save as by such Letters Patent may be otherwise directed, and judgment 
subject and without prejudice to the legislative powers in rela- 
tioA to the matters aforesaid of the Governor-General of India Sblbornr* 
in Council/* the High Court in each Presidency shall have all 
the jurisdiction of the former Supreme and Sudder Courts, abo- 
lished by section 8. The authority of the Indian Legislature 
over the jurisdiction of the High Courts (so far, at all events, as 
the exercise of that authority might be consistent with Her 
Majesty's Letters Patent) is here distinctly recognized. 

The nth section is similar in effect. It enacts that, after the 
establishment of the High Courts, every provision in any Act 
of Parliament, Order in Council, Charter, or ‘Act of the Legis- 
lature of India, which had been applicadle to the Supreme Courts 
of Bengal, Madras, and Bombay, shall be applicable to the High 
Courts-, as far as may be consistent with that Act itself, and the 
Letters Patient to be issued under it, and subject to the legis- 
lative powers, in relation to the matters aforesaid, of the Gover- 
nor-General of India in Council." The 12th section contains 
nothing of importance to the present question. 

The Act of 1865 (under which the Calcutta Letters Patent of 
the 28th December 1865 were actually issued) concludes with 
an express* saving of “ the power of the Governor-General in 
Council at meetings for the purpose of making laws and regu- 
tions/* 

Lastly, by the Letters Patent of the 28th December 1865 
(clause 44), it is ordained and declared that all the provisions 
of these our Letters Patent are subject to the legislative powers 
of the Governor-General in Council, exercised at meetings for 
the purpose of making laws and regulations." 

‘ So far, therefore, from being in contravention of any of the 
provisions of the Statute 24 and 25 Viet,, cap. 104, or of the 
Letters Patent issued under that Statute (as* altered by the Act 
of 1865), theit Lordships find that such an exercise *of legislative 
authority by the Governor-General in Council, as might remove 
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1878 any place or territory from the jurisdiction of the High Court at 
ThkOuebn Calcutta, is expressly contemplated and authorized both by those 
Bura Statutes and by the Letters Patent themselves. Their Lordships, 
Hangseh. under these circumstances, agree with the High Court that Act 
judgment No, XXII. of 1869 general scope, within the legisla- 

tive power of the Governor-General in Council ; and they are, 

Sblbornb. therefore, brought to‘the consideration of the more limited ques- 

tion whether, consistently with that vi'ew, the 9th section o( 
that Act ought nevertheless to be held void and of no effect. 

‘ The ground of the decision to that effect of the majority of 

the Judges of the High Court was, that the 9th section was not 
legislation, but was a delegation of legislative power. In the 
leading judgment of Mr. Justice Markby, the principles of the 
doctrine of agency are relied on ; and the Indian Legislature 
seems to be regarded as, in effect, an agent or delegate, acting un- 
der a mandate from the Imperial Parliament; which must in all 
cases be executed directly by itself. 

Their Lordships cannot but observe that, if the principle thus 
suggested were correct, and justified th^* conclusion drawn from 
it, they would be unable to follow the distinction made by the 
majority of the Judges, between the power conferred upon the 

‘ ] jeiitenant-Governor of ISengal, by the 2nd and that conferred 

on him by the qlh section If, by the 9U1 section, it is left to 
the Lieutenant-Governor to determine w’hclher the Act or any 
part of it shall be applied to a certain district, by tj)e 2 ik 1 section 
it is also left to him to determine at what time that Act shall 
take effect as law anywhere. Legislation, which does not direct- 
ly fix the period for its own comnr.encement, but leaves that to be 
done by an external authority, may, with quite as much reason, be 
called incomplete as that which does not itself immediately 
determine the whole area to which it is to be applied, but leaves 
ibis to be done by the same external authority. If it is an act 
of legislation, on the part of the external authority so trusted, to 
enlarge area within^ which a law' actually in operation is to be 
applied, it would. sc,em a forjtori to be an act of legislation to 
bring the la\v originally into operation by fixing fhe time for its 
commencement. 

But their Lordships are of opinion that the doctrine of the 
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majority of the Court is erroneous, and that it rests upon a 
mistaken view of the powers of the Indian Legislature, and in- Tng Qus^n 
deed of the nature and principles of legislation. The Indian 
Legislature has powers expressly limited by the Act of the Im- Hangiih. 
perial Parliament which created it, and it can, of course, do ju4gmfnL 
nothing, beyond the limits which circumscribe these powers. But 
when acting within those limits, it is not in *any sense an agent Sbibobn*- 
or delegate of the Imperial Parliament, but has, and was intend- 
ed to have, plenary powers of legislation, as large, and of the 
same nature, as those of Parliament itself. The established 
Courts of Justice, when a question arises whether the prescribed 
limits have been exceeded, must of necessity determine that 
question; and the only way" in which they can properly do so 
is by looking to the terms of the instrument by which, affirma- 
tively, the legislative powers were created, and by which, nega- 
tively, they are restricted. If what has been done is legislation 
within the general scope of the affirmative words which give the 
power, and if it violates no express condition or restriction by 
which that power is^ limited (in which category would, of course, 
be included*any Act of the Imperial Parliament at variance with 
it,) it is not for any Court of Justice to inquire further, or to 
enlarge constructively those conditions and restrictions. 

Their Lordships agree that the Governor-General in Council 
could not, by any form of enactment, create in India, and arm 
with general legislative authority, a new legislative power, not 
created or authorized by the Councils Act. Nothing of that kind 
has, in their Lordships' opinion, been done or attempted in the 
present case. What has been done is this : The Governor-Gene- 
ral in Council has determined, in the due and ordinary course of 
legislation, to remove a particular district from the jurisdiction 
of the ordinary Courts and offices, and to place it under new 
Courts and offices, to be appointed by, and responsible to, the 
Lieutenant-Governor of Bengal; leaving it to the Lieutenant- 
Governor to say at what time that change shall take pkice, and 
also enabling him, not to make wliat laws he pleases for that or 
any other di^rict, but to apply by public notification to that 
district any law, or part of a law, which either already was, or 
from time to time plight be, in force, by proper legislative author- 
[Criminal.] C. L.’R. 124. 
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1878 ity, the other territories subject to his government.^' The 
ThbQubbn Legislature determined that so far a certain change should take 
Bura place; but that it was expedient to leave the time and the man- 
Hakoshh. ner of carrying it into effect to the discretion* of the Lieutenant- 
Judgmeni. Governor; and also that the laws which were or might be in 
force in the other territories subject to the same Government were 
Se* borne, such as it might be fit and proper to apply to this district also; 

but that, as it was not certain that all those laws and every part 
of them could with equal convenience be so applied, it was ex- 
pedient, on that point also, to entrust a discretion to the Lieute- 
nant-Governor. This having been done as to the Garo Hills, 
what was done as to the Khasi and Jaiiitia Hills? The Legis- 
lature decided that it was fit and proper that the adjoining 
district of the Khasi and Jaintia Hills should also be removed 
from the jurisdiction of the existing Courts, and brought under 
the same provisions with the Garo Hills, not necessarily 
and at all events, but if, and when, the Lieutenant-Governor 
should think it desirable to do so; and that it was also possible 
that it might be expedient that not a!!, bi,it some only, of those 
provisions should be applied to that adjoining district. And 
accordingly the Legislature entrusted, for these purposes also, 
a discretionary power to the Lieutenant-Governor. 

Their Lordships think that it is a fallacy to speak of the 
powers thus conferred upon the Lieutenant-Governor (large as 
they undoubtedly are) as if, when they were exercised the effi- 
cacy of the acts done under them would be due to any other 
legislative authority than that of the Governor-General in Coun- 
cil, Their whole operation is directly and immediately, under 
and by virtue of this Act (No, XXII. of i 86 g) itself. The proper 
Legislature has exercised its judgment as to place, person, laws, 
powers; and the result of that judgment has been to legislate 
conditionally as to all these things. The conditions having been 
fulfilled, the legislation is now absolute. Where plenary powders 
of legisfetion exist as *to particular subjects, whether in an Im- 
perial or in a ‘Provincial Legislature, they may, in their Lord- 
ships^ judgment, be well exercised, either absolutely or condition* 
ally. Legislation, conditional on the use of particul^^ powers, 
or on the exercise of a limited discretion, entrusted by the 
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Legislature to [jersous iu whom it places coniidence, is no uncom- 
mon thing; and, in many circumstances, it may be highly 
convenient. The British Statute Book abounds with examples 
of it ; and it cannot be supposed that the Imperial Parliament 
did not, when constituting the Indian Legislature, contemplate 
this kind of conditional legislation as within the scope of the 
legislative powers whicii it, from time to •time, conferred. It 
certainly used no words to exclude it. Many important instances 
of such legislation in India are mentioned in the opinions of 
the Chief Justice of Bengal, and of the other two learned Judges 
who agreed with him in this case. Among them are the great 
Codes of Civil and of Criminal Procedure (Acts VIII. of 1859, 
XXIIL of 1861, and XXV. of 

By section 385 of the Code of Civil Procedure, it is provided 
that “ this Act shall not take effect in any part of the territories 
not subject to the general regulations of Befigal, Madras, and 
Bombay, until the same shall be extended thereto by the 
Governor-General in Council ” (not in his legislative capacity) 
‘'or by the Local Government to which such territory is subor- 
dinate, and notified in the Gazetted Section 445, in the Code 
of Criminal Procedure, i-i precisely similar, and by section 39 
of Act XXIII. of i86r, when any such extension as that 
autubrized by section 385 of the Act of 1859 is made, it may^ 
with the previous sanction of the Governor-General in Council 
(not in his l^islative capacity), be declared to be “ subject to 
any restriction, limitation, or proviso whicn the Local Government 
may think proper." If their Lordships were to adopt the view 
of the majority of the High Court, they would (unless distinc* 
tions were made on grounds beyond the competency of the 
judicial office) be casting doubt upon the validity of a long 
course of legislation appropriate, as far as they can judge, to 
the peculiar circumstances of India; great part of which belongs 
to the period antecedent to the year 1861, and must, therefore 
as (Sir Richard Garth well observed), |je presumed to have been 
known to, and in the view of, the Imperial Parliament, when the 
Councils Act ,of that year was passed. For such doubt their 
Lordships are unable to discover any foundation, either in the 
affirmative or in the negative words ol that Act. 


1878 

TH8 Qubbn 

V. 

Bura 

HanQSBH. 

Judgment 

Lord 

Sblbornb, 



50 & 


PRIVY council. 


[VOL. in. 


Their Lordships will, therefore, humbly advise Her Majesty 
ThuQubeh that the appeal in the present case should be allowed, and the 

feuiu judgment of the High Court reversed, 

HAngseh. 


7udgm§nt. 

Lofto 

SlLBOKNK. 



VOL. HI.] 


FULL bench. 


270 


[FULL bench.] 

In the Matter of ASHUTOSH CHUCKERBUTTY 
• AND OTHERS {Convicts). 

Confession of an Accomplice’-^ Accomplice^ Evidence Act, section jO’-^Court-’^ 

* Jury’^Joint Trial-^Corrohor alive Evidence, 

Under section 30 of the Evidence Act, the confession of a prisoner, which 
affects himself and some other prisoner tried for the same offence at the same time, 
becomes, when duly proved, admissible in evidence as against both prisoners, and 
must be dealt with by the Court. 

Where A and B are being jointly tried for the same offence, and the only 
evidence against B is the confession of A, B should be acquitted, as his conviction 
upon such evidence would be illegal. 

The word Court" in section 30 of the Evidence Act means the Court before 
which the trial of the prisoner is to be had, and in a Jury trial, means the Judge 
and Jury. * 

Per Jackson, Markijy, Ainsue and McDonell, yy.— The corroborative 
evidence which, coupled with the confession of an alleged accomplice, would be 
sufficient to sustain the conviction of a prisoner, must be such as would itself, if 
believed, be sufficient for conviction. 

Per Garth, C.y.— How far any corroborative evidence would be sufficient, 
coupled with the confession of an accomplice, to convict a prisoner, must depend 
upon tjie circumstances of each particular case, and is a question for the Judge 
who tries it. 

Criminal 'REFERENCK to a lull Bench from Mr. Justice 
McDonell and Mr. Justice BROUGHTON. The terms of the re- 
ference are as follow : — 

The three prisoners have been convicted by the additional 
Sessions Judge of the 24-Pergunnahs of murder, and have been 
sentenced to death, and the proceedings have been sent up to 
this Court for confirmation of the sentence, under section 287 
of . the Criminal Procedure Code. The prisoners have likewise 
appealed. 

With reference to the prisoners ^aneswar and Akbar, it was 
argued before^ 41s that the evidence Qn the record was not legally 
sufficient to convict them of the offence charged; that the so- 
called confession and statement of Ashutosh was not legally 
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*878- admissible as evidence against t)ie other two; and that the Judge 
Inre had erred in law, and had misdirected the jury when he put 
Chucker” before them Ashutosh’s coiilessioii, and told them they might take 
Buw. it into consideration as against thvj other two prisoners. Various 
Reference, rulings on section 30 of Act I. of 1873 have been pointed out to 
us. [R. ys, Malapa bin Kapana^ ii Bom. H. C. R. Ifj6; vs, 
Mohesh Buwa:^, ig W. R., Crim., 16; R. vs. Ah] 19 W. R.. 

Crim., 57; R, vs. Heiaf Alt Moonshe^t 19* W. R., Crim , 67; A\ vs. 
Sadu Mundul^ 21 W. R., Crim., 69; vs. Naga^ 23 W. R., Crim., 
24; R, vs, thunder Bhuttacharjee^ 2 ^ W. R., Crim., 42; R, vs. 
Keshub Bhoonia^ 25 W. R., 8; R, vs. Baijoo Chowdhree^ 25 W. R, 
Crim., 43: /?. vs. Narain 7 ^//— (Markby and MORRIS, yy.)— May 
27th, 1875.) In these decisions it has been held that such confes- 
sions are of little weight unless they are corroborated by other 
testimony; that they have all the infirmity that attaches to the 
evidence of an acoomplice ; in fact, that they are of less weight as 
they are not given on oath, and the party making them is not sub- 
ject to cross-exainination ; it has further been held (/?. vs. Chunder 
Bhuttacharjte^ 24 W. R., Crim., 43) that Cney cannot be used as the 
basis of a case, but merely as corroborative of other independent 
evidence. 

In some of the decisions R . vs. Naga ^ 23 W. R., Crim , 24 ; 
vs. Chunder Biiuttacharjee^ 24 W. R., Crim., 42), it has been 
pointed out that the Legislature have avoided calling the sSlate- 
ment ‘‘evidence,’' and finally it has been held, in the case of 
Narain Teli and others, 27111 May 1875, decided by Markby and 
Morris, yy., that the statement (in a case tried by a Jury), 
should not be put before the Jury; that the word “ Court'^ 
in section 30 means only the Judge, and not the Jury; and that, 
not being “ evidence” as defined in section 3 of the Evidence Act, 
the Jury ought not to be allowed to take into consideration the 
confession of one prisoner as against his fellow-prisoners. 

With the last decision, as at present advised, we do not agree. 
We thinjt that, if a contession is to be used at all, it must Idc 
used by the Tribunal which is to deal with the case, that is to say, 
by the Judge,and Jury when^ the trial is by Judge,and Jury, and 
by Judge and Assessors where that mode of trial is adopted; and 
that the word “Court” must thcrcfarc mean the Tribunal, what- 
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ever that Tribunal may b'3. Xjjain, if it is to be used at all, it 
cannot, we think, bt* used as anything else, but as evidence. We 
agree, however, in thinking with the learned Judges who have 
decided the other cases that it is materi’al of the very lowest 
order and of far less force than the evifience of an accomplice, 
which itself ought to be accepted only under most exceptional 
circumstances without corroboration, inasmuch* as the confession is 
made without oath or affirmation, and the person making it is not 
subject to cross-examination. 

It appears to us that there is some conflict of opinion as to 
whether such confessions, when used against others, only stand 
in need of corroboration, or whether, as ruled in the 24 W. R., 
Crim., 42 (with which decision we concur, dilTering, as it seems 
to us that it does, from the course t iken in others of the cases 
we have referred to), that such confession cannot be used as the 
basis of a case, but merely as corroborative of»other independent 
evidence. 

The questions we would wish the Full Bench to consider 
are : — 

1. Whether a confession made by one person, who is being 
tried jointly with others for the same offence, and affecting himself 
and some other such person (and which is proved), is to be treated 
as evidence'' against such other person under section 30 of 
Act I. of 1872; or whether “ the words the Court may take into 
consideration such confess on," &c , to the end of the section, 
mean that'sucti confession is to be treated, not as “evidence," 
but in some other manner, and, if so, in what manner should such 
confession be treated? 

2. Whether the word “ Court," as used in that section, means 
the Judge only in a trial by a Judge with a jury, or includes both 
Judge and Jury. 

3. Whether such a confession, made by one such person, may 
be used as the basis of proof of the offence charge 1 as against the 
other, and, if corroborated, may sustain a conviction ; or whether 
it is necessary, in order to sustain a conviction, to^ use such confes- 
sion only as itself corroborative of other independent evidence? 

Baboo Bhoirub Chunder Bannerjea for the accused. 

Kilby for the Prosecution. 
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The followingjudgments were delivered by the Full Bench (i) 
Garth, C.J. 

I am of opinion that, under section 30, the confession of a 
prisoner, which affects himself and some other prisoner charged 
with the same offence, becomes, when duly proved, admissible in 
Garth, C.y, evidence as against both prisoners, and must be so dealt with by 
the Court. ' 


1878. 

1% f$ 

ASHUTPSH 
’ ^UTTY. 


When this confession has been duly proved^ it may, by the ex- 
press language of the section, be taken into consideration against 
either prisoner; and Ido not see in what other way it can be 
taken into consideration than as evidence. There is no provision 
in the section by which the confession is to be receivable against 
one prisoner in one way, and against the other prisoner in another 
way, 

But, although the section does, in my opinion, make the con- 
fession admissible' in evidence against either prisoner, the weight 
which ought to be attached to sucli evidence, and the question, 
whether, taken by itself, it is sufficient in point of law to justify a 
conviction, is a question for the Judge who tries the casf. 


A confession by prisoner A, which involves the guilt of prisoner 
B, is, of itself, unsupported by other testimony, evidence of the 
weakest possible kind against B. It is simply the statement of a 
third person, not made upon oath or affirmation, and I am of 
opinion that no Court ought to convict prisoner B upon such 
evidence. ' c 

I consider, moreover, that, if a prisoner were convicted upon 
such evidence, whether by a Jury or otherwise, and were to appeal 
to this Court, the conviction ought to be set aside ; and, further, 
that any ‘ Sessions Judge, trying such a case before a Jury, ought 
to direct them to acquit the prisoner. How far any corrobora.- 
tive evidence would be sufficient, coupled with the confession, to 
convict a prisoner, must depend upon the circumstances of each 
particular case. 

1 consider that the w 5 rd Court” must mean the Court before 
whiph the trial 6f the prisoifer is to be had, and, in a Jury trial, 
must mean the Judge and Jury. I cannot think fhat the word 


(i) Garth, C.y., Jackson, Markby, Ainslib, and McDonbll, yy..' • 
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* Court” is intended to mean ‘*the Judge and Jury,” as regards 
one portion of the confession, and the Judge only, exclusive of the 
Jury, as regards the other portion. 

If the confession is corroborated by other evidence, I do not 
think it matters whether, in proving the case at the trial, the con- 
fession precedes the other evidence, or the other evidence precedes 
the confession. The course of proof in each ‘case is a question of 
convenience for the prosecution ; and they have a right to bring 
forward the evidence in a-ny order they may think fit. 

Jackson, J. 

In my opinion, the confession spoken of in section 30 of 
the Evidence Act — to put the intention of the Legislature into 
a common English legal phrase — “ is evidence.” I also think 

it evidence for a Jury at a Sessions trial in India, but I think at 

the same time it is not singly sufficient to support a conviction ; 
that is to say, an accused person other than he who has confessed, 
cannot lawfully be convicted upon such confession alone, nor, in 
my opinion, ought he to be convicted on the ground of such con- 
fession corfoborated by circumstantial evidence, unless the cir- 
cumstances constituting corroboration would, if believed to exist, 
themselves support a conviction. 

hi considering such questions as these, it appears to me 
that embarrassment and difficulty will be greatly lessened if, 
instead of assuming the English law of evidence, and then 
enquiring what changes the Evidence Act has made in it, we 
regard, as I think we are bound to do, the Act itself as con- 
taining the scheme of the law, the principles, and the applica- 

tion of those principles to the cases of most frequent occurrence. 

It may be that, as observed by Mr. Norton in his preface 
(Law of Evidence, 8th Edition), the framer of the Act over- 
estimated what had been done when he claimed to have repro- 
duced within the compass of his 167 sections the whole of 
Taylor's work that was applicable to India, and there c§n be no 
doubt that cases must arise for whiclj no positive solution can be 
found in the Act itself ; and in such cases we shall, probably be 
justified, and shall always be safe, in adopting English rules in 
so far as they follow, or are in accord with, the general lines of 
[Criminal.] C. L.‘R 125. 


1878 
In re 

Ashutosh 

Chuckbr- 

BUTTY, 

Judgment. 

Garth, C.J. 


Jackson! y. 
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1B78 the Act. But in respect of matters expressly provided for in the 

JUTre Act, we must, so to say, start from the Act, and not deal with it as 

a mere modification of the law of evidence prevailing in Ehgland. 

The Legislature, in my opinion, has not avoided calling the 
Judgment confession of an accused person evidence*^ against a co-pri- 
Jackson, y. soner. It has not so called it, because that is not the, phrase- 
ology of the Act., What its framers appear to have had chiefly 
in view, and what they have expressed in the way which they 
considered most suitable, was, Jirsi, what facts are relevant and 
what irrelevant for the purpose of producing a given belief ; and, 
second^ in what manner such facts as are relevant are to be proved. 
The definition or explanation of the expression ‘‘proved*' 
is: “A fact is said to be proved when, after considering the 
circumstances before it, the Court either believes it to exist," &c. 

it see ms to follow, therefore, that, if a relevant fact is proved, 
and the law expressly authorizes its being taken into considera- 
tion, that is, considered for a certain purpose, or against persons 
in a certain situation, the fact in question is “evidence" for that 
purpose, or against such persons, although the result has not 
been expressed in those words by the Legislature; and being 
“evidence, " it must be used in the same way as everything else 
that is “ evidence." 

What the Legislature intended to denote whenever the' word 
“evidence" is used in the Act, is carefully explained in the in“ 
terpretation-clause. 

A confession is an admission, and, by section 21, admissions 
are relevant. Ordinarily, such admissions can only be proved 
against the person making them, and therefore, if the prosecutor 
at a trial before the Court of Session proved a confession made 
by a person then under trial, the Court would be obliged to hold 
that it was relevant, and could be considered only against the 
person making it ; but the 30th section expressly says that such 
confession, when proved, may be considered as against other 
persons, being jointly tried for the same offence, who are affected 
by it. The first point, therefore, seems made out by the terms 
of the Act it&elf. 

In truth, it seems impossible to avoid in such cases producing 
an effect upon the mind, when a confession is read, ^'extending 
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to ■ every person named in the confession; even the Judge, with *878 
the best balanced mind conceivable, if he spoke with, absolute /« re 
sincerity . and self-examinatjon, would probably admit that his 
mind was in some degree affected by the confession of one man huttv. 
criminating another, provided that he believed the confessing judgment, 
prisoner to be in the main veracious. It may be, therefore, that y. 

the Legislalure did wisely in recognizing and taking under its 
control the impression ^thiis unavoidable, which might actually 
do more harm if unrecognized. 

The confession, being thus what is called “ evidence,’’ is, it 
seems to me, clearly a matter for the Jury to consider. So far as 
I can call to mind, the only mention of a Jury in the Evidence Act 
occurs in section 166, which prescribes how questions may be put 
by Jurors. But certainly neither in that Act nor in the Code 
of Criminal Procedure is there, so far as I am aware, any trace of 
an intention to separate evidence which may be considered by a 
Jury from that which may be considered by a Court. 

Nor, in my opinion, does the definition of the word Court,” 
in the Evidence Act, exclude the jury; it runs thus: “Court 
includes aU Judges Miid Magistrates and all persons, except 
arbitrators, legally authorized to take evidence ;” but it does not, 
therefore, necessarily exclude a jury, for when a definition is 
intended to be exclusive, it would seem the form of words (as 
in the next following definition) is “ means and includes.” 

Besides, it appears to me that, for the purposes of the defini- 
tion, the Jury' are authorized with the Judge to take evidence. 

They certainly hear it, and decide upon its value. 

As to the language of section 255 of Act X. of 1872, the 
word “ evidence” there is not, I think, used with reference to its 
definition in the Evidence Act ; and even if it were, 1 do not con- 
sider that it would create any difficulty. 

It seems to me impossible to conceive that the Legislature 
should have intended that confessions admitted to consideration 
under such circumstances should be used in any other way than 
by making them (to use the English Wm again) “evidence;” 
or that, having made them “evidence,” anid’ having contem- 
poraneously* provided for the trial of a large class of offences 
by a Jury invested with the power of determining questions of 
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>878 fact, they should have silently withdrawn such . 

the consideration of the Jury, permitting it to e C 
Chuck^r- by the Court, which has not the function of deciding on the 
facts. 


Jud^nenU There remains the question of the effect to be given to such 
Jackson, % confessions, and this point also appears to me not doubtful. 


The confession fclearly cannot stand higher as to probative 
force than the testimony of an accomplice, who is declared to 
be a competent witness against an accused person (section 133) ; 
and the law does not say of the confession as it says of such 
testimony, that *‘a conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an accomplice.” 
That being so, I consider that we are free to lay down the rule 
which would undoubtedly prevail in England if it were possible 
that such matter could be admitted, ai.d to hold that a convic- 
tion based upon 'such confession, alone would he illegal; and 
not only so, but that such confession will not legally suffice when 
corroborated by other facts of which evidence is offered, unless 
those facts are such that, if believed to exist, they would of 
themselves suffice to support a conviction. 


I need hardly advert to the fact, that the Legislature, while 
declaring that a conviction is not illegal because it depends on 
the uncorroborated testimony of an accomplice, at the same 
time enumerates examples of facts which the Court may pre- 
sume, mentioning prominently this one, that an accomplice is 
unworthy of credit unless he is corroborated in material parti- 
culars; and the facts afterwards instanced as fit to be considered 
for the purpose of limiting the application of this maxim have 
referened, 1 conceive, only to the case of accomplice-witnesses, 
as the illustration (b) [to section 113 of the Evidence Act] 
itself has also. I would answer the questions put as above stated. 


MARKBV,/. MARKBY,y..— 

Upon a question of the construction of an Act of Legislature 
it is very desirable that there should be no dissentient opinion. 
My learned brethre*n having come to the conclusion that a 
conviction by a Jury, upon the uncorroborated confe'ssion of an 
accomplice, would, except as against the accused person wh 
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makes the statement, be illegal, I am content to abandon my 1878 

own doubts and to concur in their decision, that the confession /« rt 

of an accomplice is, by t[ie law of India, evidence against his ^huckbr- 
fellow-prisoner. , 


Ainslie, 7. 

Courts of Justice, in dealing with questions of fact, have to 
determine whether the alleged facts are proved, disproved, or not 
proved. They can only do this by considering the matters before 
them bearing upon the ‘existence or non-existence of the alleged 
facts, and whatever goes to show the existence or non-existence 
of a fact is evidence in respect of that fact. 


Judgmtnt, 
Ainslib, J , 


The Indian Evidence Act, in the 30th section, speaks of certain 
confessions by a prisoner as proper to be taken into consider- 
ation, not only as against the person by whom they are made, 
but also as against any other person who is ^being tried jointly 
for the same offence. Such confessions may legally go to make 
up the proof of the offence as against the latter, and, if so, it is 
impossible to describe them as anything but evidence. In the 
case of a .confessionr proved by oral testimony, or previously 
reduced to writing by a M agistrate, and proved by the produc- 
tion of the record, the definit ion of evidence’’ in section 3 of 
the Evidence Act will clearly include such proof. There can be no 
reason for holding that a confession made during a trial in the 
Court of Session in open Court is to be treated as something 
different; therefore, I hold that all confessions which can legally 
be used under section 30 are evidence. 

In the case of trial by Jury, it is specially the province of the 
Jury to determine whether the evidence before it, adduced to 
prove the charges laid against the accused, is trustworthy. It 
is the duty of the Judge to exclude irrelevant evidence ; but as 
regards the evidence which is decided to be relevant, it is the 
duty of the Jury to determine on its credibility, and generally 
its sufficiency, 

» * 

If a case is left to go to a Jury at all, the whole of the admis- 
sible evidence must go to the Jury, and therefore the word 
‘‘Court” in section 30 must include the Jurors who are to deter- 
mine on the evidence. But under section 251, Criminal Proce- 
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1878 dure Code, a Sessions Judge is empowered to stop a case without 
w referring "the evidence to the Jury when he thinks there are no 
Choc”/" grounds for proceeding, and to direct, the Jury to return a verdict 
•UTTY. Qf acquittal. 

To a certain extent, therefore, the Judge is to determine on 
ALiNSLiB,y. the sufficiency of the evidence, and he is empowered to direct a 
Jury to return a verdict of acquittal when there is no evidence 
to go to it except the uncorroborated statement of a confessing 
fellow-prisoner under trial at the same time. I think that he is 
not only empowered, but bound t exercise this power. The 
case does not come within the words of section 133, taken 
strictly; and that section itself must be taken with illustration 
(b), section 114, which shows that it is reasonable to presume 
that an accomplice is unworthy of credit unless he is corrobo- 
rated in material particulars. The particular materials, as has 
frequently been pointed out, are those which go to connect the 
accused with the offence, and not merely those which go to 
corroborate the general story of the crime. There is not, in my 
opinion, anything in the law inconsistent with the view, that 
a Sessions Judge is bound to stop a trial when there* is nothing 
against an accused person but an uncorroborated statement of a 
fellow-prisoner being jointly tried for the same offence ; and that 
a failure to do this amounts to an error in law, which will vitiate 
a conviction by a Jury arrived at under such circumstances. 


McDoNBLLy. McDonell, y * : — ^ 

On the first and second points I agree with my learned bre- 
thren. 1 took the same view when referring the case to the 
Full Bench. On the third point, I entirely concur in the judg- 
ment of Mr. Justice Jackson. 
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Recognisance, Forfeiture o/^Criminal Procedure Code, Act X, of i8y2, sec^ 

tion 502, 

According to the fair construction of section 502 of the Code of Criminal Pro- 
cedure, a Magistrate is not justified in forfeiting a recognizance to keep the peace 
under that section, unless the party charged with a breach of the peace has had an 
opportunity of cross-examining the witnesses upon whose evidence the rule to show 
cause has been issued. 

T 

^ HIS was a case referred to the High Court under section 296 
of Act X. of 187a by the Sessions Judge of Dacca, regarding an 
order passed by the Deputy Magistrate of Moonsheegunge. 

The order was made under the following circumstances: In 
September 1877, Nobin Chunder Dutt and Krishna Coomar Dutt 
were required to enter into their recognizances, in the sum of 
Rupees 500 each, to keep the peace for a year. Before this term 
had expired, it was found, in two cases which came before the 
Magistrate, that a breach of the peace had been committed in a 
dispute between their respective servants and retainers. It was 
further found that, though neither Nobin Chunder Dutt nor 
Krishna Coomar Dutt had personally taken any part in the 
disturbance, both were interested in the subject of dispute ; but 
it was also proved that the retainers of the latter had acted 
merely in self-defence. 

The Magistrate thereupon issued a notice to Nobin Chunder 
to show cause why his recognizance should not be forfeited, but, 
subsequently, without examining, the witnesses for the defence, 
djeclared the recognizance to be forfeited under section 502 of 
the Criminal Procedure Code. 

The Sessions Judge, however, considered this order td be illegal 
on two grounds : firstly, because no treach of Ihe conditions of the 
recognizanc4 had been proved by any evidence admissible against 
Nobin Chunder Dutt; and, secondly, because, although a notice 
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1879 was Issued on him to show cause, the Deputy Magistrate appears 

Empress to have forfeited the recognizance without summoning the witness- 

Nobin whom Nobin Chunder wished to call in his defence. Accord- 

Chundbr ingly, he referred the matter to the High Court. . 

Dutt, 

The case came before Mr. Justice AiNSHE aud Mr. Justice 
Refe inet, but their Lordships were of opinion that the question 

involved was of very great importance and ought to be determined 
by a Full Bench, and accordingly they submitted the following 
reference : — 

The evidence, by which it is sought to charge Nobin Chundra Dutt 
with having done an act whereby he was liable to a forfeiture of the recog- 
nizance to keep the peace entered into by him, was not taken in his presence, 
and he had, therefore, no opportunity of cross-examining any of the persons 
whose testimony constituted the proof on which the Magistrate relies. In 
the case, of Kalikant Roy Choi»dry% 3 B. L. R., Ap., 155, the Court 
(E. Jackson and Mitter, JJ.) held under section 293 of the former 
Criminal Procedure Code, the words of which are substantially the same 
as those of section 502 of the Code of 1872, that before a Magistrate can 
declare that recognizances to keep the peace have been forfeited, there 
must be a regular judicial trial and legal inquiry before the punishment can 
be inflicted. * 

The circumstances of that case appear to be the same as those of the 
present. 

Looking to the words of the law, we think it doubtful whether this view is 
strictly correct, though the course prescribed is one, the principle of which we 
approve of. The section says : Whenever it is proved before the Magis- 
trate that any recognizance has been foifeited, he shall record the grounds of 
such proof, and call upon the person bound by such recognizance to pay the 
penalty thereof, or show cause why it should not be paid ; and the following 
clause provides for the Magistrate proceeding by warrant to levy the amount, 
if sufficient cause be not shown, and the penalty be not paid ; so that if the 
person called upon should not appear at all to show cause, the Magistrate 
may act on firoo/ recorded before he ever had any chance of hearing of any 
proceedings against him being on foot. 

The procedure prescribed in this section is an exception to the general 
rule that a man charged with an offence can only be convicted on evidenpe 
taken in his presence. It may be that the person charged with an act 
involving forfeiture of recognisance is entitled to have any witness on whom 
the Magistrate relies recalled foi cross-examination, but it would appear 
that, under the wprds of the law, the Magistrate is not otherwise legally bound 
to examine such witnesses in the presence of the person charged as in 
ordinary trials, ^ : 
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' We think this point of such importance that it should be determined by 1879 
a Full Bench, and we, therefore, refer the question whether a Magistrate ** Eiimrsa 
bound in. law to record the prqpf on which he proposes to forfeit a recogni- 
zance to keep the peace in the presence of the perspn bound by such recogni- 
zance. • Dutt. 

We agree with the Sessions Judge on the second point that Nobin JudgmfnU 
Chunder ;vas entitled to have his witnesses examined when he appeared to 
show cause. * . 

We defer making any * final order until the reference to a Full Bench 
shall be disposed of. 

The judgment of the Full Bench (i) was as follows:— 

“ We find that in the case referred to us Nobin Chunder Dutt 
was bound to keep the peace for the term of one year in his per- 
sonal recognizance for the sum of Rs. 500. Within this term 
certain other persons were charged with a breach of the peace 
before the Deputy Magistrate, who thereupon ‘convicted Kishna 
Tappadar and others of an assault; and, though Nobin was not 
personally concerned in the offence, and was not .made a defendant 
at the trial, the Magistrate decided upon the evidence that he 
(Nobin) had, by the *agency of the convicted persons, caused that 
breach of the peace to be committed, and he thereupon called upon 
him to show cause why his recognizance should not be forfeited • 
and, on his appearance in Court, upon no further evidence than 
that which was recorded on the prosecution of Krishna Tappadar 
and others, he declared the recognizance forfeited. 

“ The course prescribed by section 502 of the Criminal Pro- 
cedure Code (and by section 293 of the former Code) takes the 
place of the cumbrous proceeding by scire facias^ which is in most 
cases necessary in England, before escheating recognizances to 
keep the peace. 

** In this proceeding the defendant, who has entered into the 
recognizance, has an opportunity of pleading to the scire facias^ 
and of thus raising the question whether he had been guilty of 
the assault or no ; and upon the issue raised by that plea a trial 
takes place, at which evidence is gone into, ‘precisely as in a 
civil suit. , • 

(1) Garth, C. y., and Jackson, Pontifhx, Birch and Ainslib, JJ , 

[Criminal] C. L. R. 126. 
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** Wc think that, according to the fair construction of section 
502, a Magistrate is not justified in forfeiting a recognizance 
under that section, unless the party charged with a breach of the 
peace has had an opportunity of cross-examining the witnesses 
upon whose evidence the rule to show cause has been issued. 

** That opportunity may arise, either upon the prosecution of 
the accused person' before the Magistrate for a breach of the 
peace or any other offence, in which case, the accused, being the 
defendant, would, of course, have the right to cross-examine the 
witnesses, for the prosecution ; or it may arise upon a substantive 
application made to the Magistrate to forfeit the recognizance, 
in which case the witnesses upon whose evidence the rule is 
granted ought to be present and subject to be cross-examined 
by the accused, upon the occasion when cause is shown against 
the rule. 


“ If no cause is shown, or if the accused declines to cross-exa- 
mine the witnesses, the Magistrate may, of course, proceed to dis- 
pose of the case upon the evidence as it stands. It is obviously 
sufficient for the purposes of justice that the accused has had the 
opportunity of cross-examination.^* 

The Division Bench delivered the following final order in the 

case 


We are of opinion that the order of the Magistrate, directing 
the forfeiture of the recognizance entered into by Nobin Dur^, 
must be set aside, and that the Magistrate should dllow Nobui 
Dutt to have the witnesses, on whose evidence he relies to establisn 
the forfeiture, recalled for cross-examination, and should alsv) 
allow him to call those witnesses whom he wishes to examine for 
the purpose of supporting the cause shown. 
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[Full bench.] 

GOPI SlOHUN MOULIK . . (Plaintiff) Appellant; 

AND 

TARAMONI CHOWDHRANI . (Defendant), Respondent. 

Ntiisance^Criminal Procedure Codct Act X, of iS'j 2^ section ^iS-^Power of 
Magistrate — Rival Hauls, 

A Magistrate has no power, under section 518 of Act X. of 1872, to make an 
order prohibiting one of two rival proprietors of two different hauts from holding 
i 1. the future his haut on Tuesdays and Fridays, such an order being in the nature 
of a perpetual injunction, and entirely beyond his jurisdictioi^ 

Where the plaintiff, after stating in his plaint that for many years he had held 
a haut on his own lands on Tuesdays and Fridays, alleged that the defendant had 
set up of a rival haut on the same days, and endeavoured to prevent people attending 
his haut, thereby creating a disturbance which led to the Magistrate passing an 
order under section 518 of Act X. of 1872, prohibiting him (the plaintiff) for the 
future holding his haut on these days, held that, assuming the facts to be true, the 
plaintiff was entitled to a decree declaring that, as against the defendant, he 
had ar right to hold his haut on fuesdays and Fridays, 

Regular APPEAL from a decision of the Subordinate 
Judge of Mymensingh. 

The appeal came on for hearing before Mr. Justice MiTTER and 
Mr. Justice Maclean, who referred the case to a Full Bench in 
the following terms 

The plaintiff alleges that he is the owner of a shikmi taluq, 
consisting of Mouzahs Nalitabari, &c.; that within Mouzah 
Nalitabari there was a haut from the year 1190, which used to be 
h^ld on Tuesdays and Fridays; that a new haut called Tarajung 
was established by the defendant in a Aeighbouring place, within 
the zemindari of the latter, who attetnpted, by illegal means, to 
prevent people from making their market in his haut ; that dis- 
putes having arisen in consequence of defendants illegal actsi 
the Deputy Magistrate of Jamalpur, by an illegal^ and unjust 
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order, dated the 31st May 1875, has prohibited the plaintiff, 
under section 518 of Act X. of 187^2, to hold the Nalitabari 
haut on the days it used to be assembled ; that in consequence 
of this order the plaintiff^s haut has been closed, and he thereby 
sustained a heavy loss; that of the two hauts, the plaintiff's haut 
is far more ancient, and had been held from the year i-igo on 
Tuesdays and Fridays, till closed by the aforesaid Magistrate's 
order; that, “in accordance with justice and equity," he is 
entitled to assemble the haut on his own land in Nalitabari on 
the aforesaid days ; that this suit has been brought to set aside 
the unjust order of the Magistrate, and to declare the plaintiff's 
right to hold his haut on Tuesdays and Fridays. The defendant, 
in her written statement, states, (i) that a civil suit to set aside 
a Magistrate’s order passed with jurisdiction will not lie; (2) 
that the plaint discloses no cause of action against her, and 
that upon the plaint the plaintiff is not entitled to a decree; 
(3) that the plaintiff’s haut not having been assembled within 
the last twelve years, the suit is barred by limitation ; and (4) 
that there was no haut at tNalitabari, bui; that the plaintiff, 
having established a new haut, attempted to make it flourish by 
various acts of oppression on hautawaries^ whereupon the Magis- 
trate, after a judicial finding that the plaintiff's servants were 
to blame for these acts, has passed the order complained of. 

The lower Court has dismissed the suit, and the plaintiff has 
preferred this appeal. It has been urged before^ us, in appeal, 
on behalf of the defendant, respondent, that the plaintiff cannot 
succeed, even if all the facts stated in his plaint be established ; 
that no cause of action against the defendant has been disclosed 
in the plaint; and that the Civil Court has no power to set aside 
an order passed by a Magistrate with jurisdiction under section 
518 of Act X, of 1872. 

Another case is also before us in which the same points are 
involved; and as the questions raised are not free from difficulties 
and doublfs, and civil caseb of this nature are likely to be more 
frequent in consequence of* very large powers being vested in 
Magistrates under section 518 of Act X, of 187^,’^ we think it 
desirable that there should be an authoritative decision by a Full 
Beach upon these points. The questions referred are-— 
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First. — Whether the plaintiff is entitled to a decree, and (if 
entitled) to what decree upon the facts stated in the plaint ? 

Second. — Is there any cause of action .disclosed against the 
defendant? • 

Third. — Upon the facts stated in the plaint, could the plaintiff 
claim ahy damages or seek any other consequential relief against 
the defendant ? 
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Fourth. — Whether the Civil Courts can set aside an order 
passed with jurisdiction by a Magistrate, under the section 518 
of Act X. of 1872 ? 

Fifth. — Whether the Magistrate was competent to pass the 
order complained of in this case under the provisions of section 
518 of Act X of 1872 ? 

We are aware that there are two Full Bench decisions, 
more or less, bearing upon the last question. But one of 
these was passed with reference to the construction of section 
62 of the old Procedure Code ; and in our opinion the explana* 
tion of section 518 of Act X. of 1872 has made a material 
alteration In the provisions of section 62 of the old Procedure 
Code, In the other case, the question raised was whether the 
Court, under the provisions of section 15 of 24 and 25 Victoria, 
Chapter 104, has power to interfere with an order passed by a 
Magistrate under section 518 of Act X. of 1872. 

Woodroffe^diociQ Kalt Mohan Dass^ Baboo Bhutan Mohun 
Doss^ and Baboo Jogcsh thunder Roy with him), for the Appellant, 

Evans (Baboo Sreenath Doss and Baboo Kishen Doyal Roy 
with him), for the Respondent, 

Woodroffe^ for the Appellant. 

The cases now dealt with under section 518 of Act X. of 1872 
were formerly dealt with under section 62 of Act XXV. of i86ii 
These two sections are the same up to the word “ affray '' in the 
section in the later Act. 

Section 521 (referred to in 518) 'of the Act of *1873 sub- 
stantially treats the same class of* cases a^ section 308 of the 
old Code. •We find section 518 in the new Cod^ and section 
308 of the old, both under the head entitled '^Of Local 
Nuisances.^' 



3ia 


HIGH COURT. 


[VOL. IV, 

^879 Now,^ it seems plain upon the wording of section 518 of the 

Gopi present Code, and having regard to the chapter in which it is 
Moulick inserted, and to the explanations appended thereto, that a Magis* 

TarI'moni order under .section 518, save 

Chow- in cases where a speedy remedy is desirable, and where the delay 
dhrani 

‘ occasioned by a resort to section 521 and following sections 
Ar^rnffti. would occasion greater evil, or would defeat the intention of the 
chapter. 

It is not stated in the Magistrate's order, which we are now 
considering, that there was any circumstance requiring urgency. 

In the case of Banee Madhub Chose vs, Wooma Nath Roy 
Chowdhry, 21 W. R., Cr., 26, it was held that the operation of 
section 518 is confined to cases where, in the opinion of the 
Magistrate, the delay which would be caused by adopting a dif- 
ferent procedure from tint specified in the explanation to the 
section would occasion a greater evil than that suffered by the 
person on whom the order was made, or would defeat the inten- 
tion of the chapter, and there an order of a Magistrate, under 
section 518, was set aside as being being based upon 

a police report, which was vague and insufficient to show pro- 
per ground for an order under that section. 

[Garth, C, J, — This appears to have been a case under section 
15 of the Charter Act, and the order was set aside on the ground 
that it was made without jurisdiction,) 

Again the order of a Magistrate passed under section 518 was 
set aside by Kemp and Glover, JJ,, in the case of In re Bindabun 
Dutt^ as being illegal. Their Lordships say : This is clearly a case 
for an order under section 521, and we, therefore, quash the order." 
It does not appear whether that order came up under section 
15 of the Charter Act. 

[Garth, C. 7.— The order must have come up under the 
Charter Act, for there could be no reference or appeal from an 
order under section 518, an order under that section not being ^ 
judicial proceeding.] * 

I raised that* objection ih the case of In re Bykuntram Shaha 
Roy^ 10 B. L: R. 434, that the order there undet ^section 518 
not being a judicial proceeding, there could neither be,. a re|er- 
ence nor an appeal to the High Court, 
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In the case of Sreenath Dutt vs. Unnoda Churn Dutt^ 23 W. R., *879 

Cr, 24, it was held that the circumstances of the case did not Gopi 

7,1^0 Mohun 

warrant order under section 518. Mouuk 

An application was made before Markby and MlTl’ER, yy., 

In re Krishna Mohun Bysack^ i C. L. R. 58, to set aside the order Chow- 

of a Magistrate pafjsed under section 518. That was a case 

v^here it did not appear that any delay which would be occasioned 
by a resort to less summary proceedings would occasion any serious 
evil whatever. Their L9rdships quashed the order as illegal, being 
of opinion that the order was not one falling within the provisions 
of section 518, and therefore subject to section 520, but came 
within the definition of a judicial proceeding as given in section 
4, and was, therefore, subject to the same revision as any other 
judicial proceeding of a Magistrate. See also Chunder Coomar 
Roy^ petitioner, 27 W. R., Cr., 78, quoted in last case. 

[Garth, We are all agreed that thS circumstances of 

emergency must be such as to justify the Magistrate in making an 
order under section 518, and that if they are not, the order may 
be set aside as made^without jurisdiction. The questions you have 
to consider are, first, whether the circumstances are such as to give 
the Magistrate jurisdiction ; secondly, if they were, had he power to 
make an order tying up the rights of all parties for all time?] 

1 

I submit, on the authority of the cases cited, that, having re- 
gard to the terms of section 518 and the terms of the order 
passed, the D^agistrate was not competent to pass the order com- 
plained of under section 518. But 1 go further and say that, 
even if circumstances had existed which would have justified the 
Magistrate in passing the order under section 518, and even if 
these cirpumstances had been set forth in the order, the Legisla- 
ture did not contemplate the passing of an order which, in fact, 
amounted to a pe?petual injuction preventing a man exercising 
his civil rights. I am not aware of any authority in support of 
the contrary proposition. 

I now come to the question as t()s»the Magistrate’^ power to 
pass this order. The use of the woijd “previent*” in section 518 
points to the^ time when the action of the Magistrate is to be 
invoked. So far as the case of Bykuntram Skaha Roy^ 10 B. L. 

R, 434, goes, there is nothing against my argument. The question 
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in that case ^really amounted to this: Can a Magistrate, in a case 
which comes within section 62 of the old Code, for public 
reasons, prohibit a man from holding a haut at a particular place 
and time? and the answer was, that circumstances may exist which 
would make a temporary interference lawful. * The Judges there 
do not support the proposition that a perpetual order of this kind 
could have been mad^. 

The case of S'hib Chunder Bhuttacharjee vs. Saadut Ali Khan^ 
4 W. R., Cr., 12, shows that a Magistrate has no power to inter- 
fere with private rights, and that a landlord may set up a haut if 
he pleases, although in Reg. vs. Kali Prosad^ 5 B. L. R., Appendixi 
82, where there were two rival hauts on adjacent pieces of land, 
the parties were prohibited from holding them on the same day. 


It is laid down in Hurt Mohan Malols case, i B. L R., A. Cr., 
20, that, under sections 62 and 308, the Magistrate must make a 
clear statement ii> the order itself of the circumstances under 
which he makes the order. 


In the P'ull Bench case, Reg. vs. Abbas Alt Chowdhry^ 6 B. L. 
R. 74, which succeeded these cases, the qijestion was, whether 
an order made under section 62 was a judicial proceeding 
or not, and as such liable to revision. Phear, y., who dissented 
from the judgment of the Full Bench, considered that the power 
conferred by section 63 was of a judicial character, within the 
meaning of the word “judicial’' in section 404, and that an 
order of a Magistrate in exercise of that power was^in the nature 
of an injunction, and therefore subject to revision by the High 
Court, under section 404 of the Criminal Procedure Code. 

There is a class of cases which show that Magistrates have no 
power to ’make orders which are in their nature in deprivation 
of the right of private property. In Reg. vs. Ram Chunder 
Mookerjee, 5 B. L. R., A. Cr., 131, where a Magistrate, being o^ 
opinion that certain bamboos were too thick and close to another 
man's property, under section 62 of Act XXV. of 1861 ordered 
them to bf cut down as i>eing a nuisance and injurious to health, 
it was held that the Magistrate, had no power to make the order. 
See Reg. vs. l^heikh Gclam Darbesh, i B. L. R., Short, Notes, 27. 
The case of Arsanoolah vs. Nazir Mullick^ 21 W. R., Cr,, 22 
where a Magistrate made an order prohibiting the re-opening of 
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a liaut, is very similar to the case in point. In Tarucknath Mooker- 
jee vs, Collector of Hooghly^ 13 W. R., Civ. R., 13, when an action 
was brought against the Colfector in consequence of an order as 
to the cutting of a bund, it was laid dowh that the Government 
had no right summarily to destory private property merely 
because it considered that doing so would be for the public con- 
vehience. 

So in the case of Purncah Singh vs, Jogessur Sahaye^ 8 W. R. 
112, wherea Magistrate^ professing to act under section 62 of 
Act XXV. of 1861, made an order that a bund should be cut, a 
suit was brought by the plaintiff, against whom the order was 
made, for a declaration of his right to have the bund closed, and 
for damages against the persons who had set the law in motion ; 
the High Court ordered that the bund should be closed, though 
the claim as to damages was dismissed. 

% 

That an order can be set aside in this way ft stated also in the 
notes upon section 518 of Act X, of 1872 by Mr. Prinsep, who 
quotes the case of Sidgopaly 5 Agra 108. 

In Thakoor Singes, Shco Pershad Ojhary 5 All. R. 8, the order 
directed the parties to abstain from holding a market on parti- 
cular days, with leave to any person aggrieved thereby to bring 
a civil suit. 

[Mr. Woodroffe was here stopped by the Court.] 

EvanSy for the Respondents : 

I shall* firU contend that the Magistrate had a right to make 
this order, and that, under the circumstances, the question is not 
now triable here, but that if it is, it cannot be triable between the 
plaintiff and any other individual, but between the plaintiff and 
the Crown. 

Since the decision of Jugnarain Dutt vs. Hurri Churn Deh 
S. D. A., 1853, P* ^ 75 > country that 

all zemindars, as between themselves, have a right to hold 
hauts. , , 

[Garth, C.5^.— In your written • statement: you state that the 
plaintiff has qo right to hold a haut by reason of the order of the 
Magistrate. You can’t say as against you he has a right to have 
the order set aside ?] 

[Criminal.] C. L*. R% 127. 
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1879. I contend that the plaintiff has no right in any civil proceed- 

Gwi ing whatever to have this order set aside. Under any circum* 
Moulik stance, this is not the tribunal to set aside the Magistrate's order. 
If there was jurisdiction to pass the order, it cannot be set aside, 

Taramoni 

Chow. [WHITE, J , — But suppose the Magistrate had no jurisdiction 

to make the order, isn't it a nullity?] 

[White, y.— Then, if it is a nullity, may not the plaintiff 
sue to establish his rights ?] 

It has been decided that a man cannot acquire a prescriptive 
right to the custom of market. I put this forward to show that 
there is no right of property interfered with at all, for Mr. Wood- 
roffe has been arguing upon the alleged deprivation of right of 
private property. The order complained of is an order altering 
the day of the haut. Regulation XXVII. of 1793, which provides 
^ for the tolls, &c., derivable from hauts, declares the position of hauts 
in this country. There is no common-law right to hold a market 
in India any more than there is in England. The right to take 
tolls was taken away from all subjects by the Government; but 
at the same time this regulation provides that zemindars shall 
still have the right to charge rent for shops, &c., in the hauts 
upon their lands. 

It is for the preservation of peace and quiet that no right of 
market is allowed in England, except under grants from the Crown. 

Now, all that the Magistrate has done here is to say that the 
plaintiff must not assemble people on certain days in' the week; 
he does not prohibit the holding of his haut ; no right of property 
is interfered with. 

It must follow, as in England, that the right to assemble people 
together ought to be subject to the ruling power. We find from 
the case» that, as a matter of fact, hauts in this country have 
been constantly regulated by the Magistrate. It is not necessary 
for me to go so far as to say that these hauts are illegal. I only 
say there is no common-law right to hold a haut, and that the 
ruling po\^er has, and ought to have, a right to interfere for the 
preservation of the peace, by prohibiting, if necessary, the 
assembling of* the people. Assembling a haut is not a right or 
incident of property, and never was. ’ ^ 
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[Garth, Cy.— If holding a haut is not illegal, has not the 
plaintiff a right to hold his haut ? 

Yes,’ if there is no ofder of the Magistrate prohibiting it. 
The power giving under section 518 is general, and under it the 
Magistrate may interfere to stop all disturbances, whether in re- 
spect of a haut or not. 

I now come to consider the order itself. 'The first question is, 
whether the Magistrate had jurisdiction. 

That he had jurisdiction to prevent the holding of the haut, for 
a limited period at all events, is clear from the case of Bykuntran 
Shaha Roy, 10 B. L. R. 434, S. C., 18 W. R. 47. 
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Is the Magistrate, who tears an affray will take place on Tues- 
day, to limit the order to that day, when he apprehends perhaps that 
an affray is equally likely to take place on the Friday following? 

It would appear that so long as the Magi.^trate exercises his * 
discretion in preventing future disturbance, the power to act, as he 
has done, is a salutary if not a legal power. A Civil Court cannot 
prohibit a rival haut, however dost-^Jugnarain Dutt vs. Hurri 
Churn Deb, D. A.,m 875, p. 275, and as it was necessary for 
some one to take the matter in hand, the only person who could 
do so was the Magistrate. 

Section 521 refers only to a small class of cases comprised by 
section 518, and makes no reference to a riot or affray, so the 
Magistrate could not have acted in this particular case under that 
section. . . 

Where a Magistrate having jurisdiction has passed an order, 
after satisfying himself of the necessity for the order, the Civil 
Courts have no power to question his discretion — Kedar Nath vs. 
Rugho Nath, 6 N.-W. P, 104. In such a case the proper course for 
a party aggrieved to adopt would be to ask the Magistrate to 
reconsider his order. If he refused to consider the order the 
only remedy would be by suit against the Magistrate. 

. [Garth, C.y. — We have already held that proceedings cannot 
be taken against a Magistrate who has acted bona fide under a 
particular provision of the law.] 

That is in’ case of a judicial proceeding, but the order, under 
consideration is not a judicial proceeding.— Reg. vs. Abbas Alt 
Chowdhry, 6 B. L. R., F. B., 74. 
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[Garth, Cy.— The question there was whether the order was 
so far judicial as to be subject to revision, and therefore coming 
within the Statute, Act XVIII. of 1850, which protects Magis- 
trates in the performante of their duty.] 

That question was fully discussed in the case of Chunder Na- 
rain Singh vs. Brijo Bullub Gooyee^ 14 B. L. R, 254, where it was 
held that the removal of an obstruction by a Magistrate in the 
exercise of powers conferred upon him by Act VI. (B.C.) of 1868, 
was not a judicial proceeding; and that therefore the Magistrate 
making the order was not protected by Act XVIII. of 1850 from 
suit at the instance of the person against whom the order was 
directed. 

In Ujalamayi Dasi vs. Chandra Kumar Neogi^ 4 B. L, R., F.B., 
24, it was laid down that a suit would not lie in a Civil Court to 
set aside an order as to a nuisance, duly made under section 308 
of Act XXV. of 1861, or to restrain the Magistrate from carrying 
his order into effect. 

So it was held in the case of In re Chunder Nath Sen^ 1 . L. R., 2 
Cal. 293, that the High Court could not interfere, under section 
15 of the Charter, with orders duly passed by Magistrates under 
section 518. 

There is some difficulty as to the jurisdiction, but on the authority 
of the case of Bykantram ^haha Roy already cited, the Magistrate 
would have power to stop the market by an order under section 518. 

[Garth, C:J. — But would the Magistrate be justified in 
making an order to extend indefinitely into the future?] * 

The order ought not to be bad because issued without restric- 
tion as to time ; a temporary order has been held to be good. In 
Reg. vs. .Kaliprasad^ 5 B. L. R., Ap., 8i, Note, a Magistrate was 
held to have power under section 62 of the old Code to make an 
order of this kind. 

[Jackson, that case we raised the question whether the 

Magistrate had power to restrain a person from exercising his un- 
doubted rights.] 

[GARtn, Cy.— Is there any authority to show that this order 
is good so far, though not good to the extent of directing that 
the haut shall never again be held ?] 

There is the case reported in Nathv%.Rugkt>:Nath^(> 

N.-W. P. 104, 
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• ^ [GARTri, Cy. — The present order appears to be indivisible ; it 
is simply an order restraining the plaintiff holding his haut 
again.] 

I admit that there is no limit of time expressed in the order; 
.but in such a case as this, it would be difficult to fix a time for 
the duration of the order. No doubt, if the order is to be looked 
at strictly according to the rules of English law, the order may 
be said to be bad. • 
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[Ainslie, y,— For the Magistrate to have passed an order in 
the nature of a perpetual prohibition under section 518, he must 
have been able to certify the existence of an emergency for ever.] 

[Jackson, J, — Suppose the order had been directing the plaint- 
iff not to hold bis haut any Tuesdays or Fridays, except next 
Tuesday and Friday, could that order have been good?] 

In that case there would have been no emergency, and the 
order would have been bad in the face of it. *Here the Magis- * 
trate makes the order general as to Tuesdays and Fridays, and 
this may be taken with the explanation to the section to be 
intended to^ remain ii) force only until further order. The proper 
course would be to ask the Magistrate to specify for what time 
the order should enure. 

The next question to be considered is, whether the plaint dis- 
closes a cause of action. I am not prepared to admit that the 
plaintiff is entitled to a declaration of his right to hold his haut. 
Had the plaint IfQQn framed on the allegation that I had caused 
.him loss by preventing people from attending his haut, there 
would have been a good cause of action disclosed, but it is not so 
framed; the damage or loss is stated to have arisen from the 
Magistrate's order, and that damage is too remote. 

[White, 5^.— Looking at the plaint, it seems clear that the 
plaintiff is entitled to a declaratory decree (and to an injunction 
if he had asked for it) ; the only question seems to be as to his 
right to have the Magistrate’s order set aside.] 

Not having made the Magistrate a p^rty to the suit, he cannot 
succeed upon that point. I contend tjiat the qrder cannot be set 
aside under. aeefion 15 of the Charter or under ^the Criminal 
Procedure Code. 

Mr. Woodroffe was not called upon to reply. 
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The following judgment of the Full Bench (i) was delivered— 
Garth, C.y. 

In answering the questions which have been referred to us by the 
Division Bench, it will be convenient, in the first place, to dispose 
of the last and most important of them, vtz,^ whether the Magis- 
trate was campetent to pass the order complained of under the 
provisions of section 5^8 of Act X. of 1872 ? 

The order was in these terms : 

“To Gopi Mohun Moulik, inhabtitant’ of Paikpara, Pergunnah 

Shurpur. 

“Case — Unlawful assembly. 

“ It has appeared at the trial of the said suit that a haut hav- 
ing been established since 20 or 25 years at Tarajung, the estate 
of the said Chowdhrani, is duly held every week on Tuesday 
and Friday. At present, you having set up a new haut at Nali* 
tabari, which is quit*e close to the said haut, have fixed Tuesdays 
and Fridays, in other words the days on which the Tarajung 
haut is held, for holding your newly-established Nalitabari haut. 
Since by reason of the days fixed for holding this neiiWly estab- 
lished rival haut being exactly the days on which the Tarajung 
haut is held, an occurrence leading to a breach of the peace. took 
place at the said newly-established Nalitabari on the 20th of April 
1875, corresponding with the 8th of Bysack of the year 1282 B. S. 
Consequently, unless the days for holding the said Nalitabari haut 
be altered, there is every likelihood of men’s health .and peace 
being affected, and of affrays and breach of the peace taking 
place in future. Hence you are hereby prohibited from holding 
the Nalitabari haut on Tuesdays and Fridays in accordance with 
the provisions of section 518 of the Criminal Procedure Code, 
and you are ordered to alter the days of holding the said haut. 
The 31st May 1875.” 

We may assume, for our present purpose, that the circumstances 
under which the Magistrate was called upon to interfere were such 
to enable him to make aif order of some kind under that section. 

The question is, whether lie had the power, under any circum- 

< t 

(i) Garth, C.y., Jackson, Pontifbx, Ainslib, Birch, Morris, Whitb, Mit;tbr, 
McDonrll, Prinsbp, Wilson, and Broughton, JJ, 
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stances, to make an order prohibiting the plaintiff for ever from 

holding a haut on every Tuesday and Friday on his own land. Gopi 

X ^ Mohun 

We believe that this is the first occasion on which this point Mouuk 

has been seriously considered by a Full Bench of the Court; and Taramomc 
as we are aware that Mrgistrates in this country have been in the 
habit of making orders of this nature, restraining persons for 
an indefinite period from the exercise of 'civil rights over their 
property, and as this practice has apparently derived some sane- 
tion firm former Full -Bench decisions of this Court, it has been 
thought advisable in this instance to take the opinion of the whole 
of the Judges, in order to determine a question which, undoubt- 
edly, is of very great importance to the public. 

The first of these decisions is the Rej^. vs. Abbas Alt Cowdhry^ 
reported in the 6 B. L. R. 74. The order of the Magistrate in 
that case was made under section 62 of Act XXV. of 1861^ 
and the only question raised was, not whetfier the order itself 
was good or bad, but whether the High Court had any power 
to deal with it as a Court of Revision; and it was held that 
as the order was not a judicial act, the High Court had 
no such power. The next of these decisions was in the matter of 
Bykuntram Shaha Roy^ 10 B. L. R. 434. The order there also, 
which was similar in its terms to that which we now are consider- 
ing, was made under section 62 of the Act of 1861 ; but the ques- 
tion which was argued and dec ided there was, whether a 
Magistrate under that section could prevent a landowner from 
doing a lawful act on his own land, it being contended that 
he had only a right to prevent acts which were in themselves 
unlawful^ 

The point which is now before us, namely, the time during 
which such an order could legally be made, was not raised, or 
intended to be raised, in that case, for the Chief Justice, in 
delivering the judgment of the Court, expressly says : “ It is not 
necessary for us to determine the question whether the Magistrate 
has in this particular case exercised lys discretion iq a proper 
manner, or whether his order ^ as it staiids^ requires, aiy amendment 
as to the durjition of the injunction or otherwise^ \or these ques- 
tions have not been referred to us by the Division Bench.^’ And 
he goes on to say that “there may be circumstances “ which 
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at least for a limited “ time,” which shows that the point which 

Mouuk we have now to decide was present to the mind of the Court, 

although they were not called upon to decide it. 

Tabamoni “ ‘ 

Chow- The last Full Bench Decision, in which a similar order came 

DHRANIi 

under discussion, was in the matter of Chunder Nath Sen^ I. L. R., 

Judgment. ^ Older there was made under section 518 of the 

Garth, C. y. present Code, with which we are now dealing; and the question 
referred was, whether this Court had jurisdiction to set aside the 
order under section 15 of the Charter Act. 

It was there contended that, under the circumstances, the Magis- 
trate had no power to make any order at all ; and, if that were so, 
that this Court could and should, under section 15, have set aside 
the order as being made without jurisdiction. 

But the Court decided that the circumstances were such as 
'to give the Magistrate jurisdiction to act, and consequently that 
they could not interfere. 

The point was n ever raised in that case, though probably it 
might have been that the terms of the order itself, as regards 
its duration, were not warranted by law ; and, therefore, we find 
ourselves now dealing with a point which, although mooted on 
more than one occasion in the C ourt, and also by the Allahadad 
High Court in the case of Kadar Nath vs. Rugho Nath^ 5 
N.-W. P. H. C. 104, is for the first time directly submitted for 
our determination. 

The provisions of section 62 in the Code of 1861 are substan- 
tially the same as those of sec tion 518 of the present Code; but 
there are certain explanations appended to the latter section which 
aid us materially in the construction of it, 

The first of them relates to the cases to which the section was 
intended to apply, and shows that it is applicable only where a 
speedy remedy is called for, and were, for either of the reasons 
specified, a more formal procedure would be inappropriate. We 
think it would be inconsistent with this expression of the inten- 
tions of the Legislature that a Magistrate should pass under this 
section an order meant to have more than a tempor;iry operation ; 
and although such order may no doubt, for what seems to the 
Magistrate sufficient cause, restrain a man in the otherwise lawful 
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exercise of his rights, such restraint ought dearly not to be indefi- 
nite in its terms, or to have effect beyond the urgency which it 
was intended to provide for.* 

Now, in this iastancei it is clear that the order of the Magistrate 
would have such effect. 


The plaintiff says in his plaint that for many years past he 
has been in the habit of, holding a haut on every Tuesday and 
Friday in his own mouzah ; and that as the owner of the 
adjoining mouzah insisted on holding a rival haut on the same 
days, disputes arose and violence was threatened, which the 
Magistrate was called upon to prevent ; whereupon he made the 
order in question, under section, 518, prohibiting the plaintiff for 
the future from holding his haut on Tuesdays and Fridays. 

We consider that the Magistrate had no jurisdiction to make 
so wide an order, and that the grant of what i^ in effect a per-* 
petual injunction is entirely beyond his powers. He might have 
prohibited the holding of the haut on any particular occasion or 
occasions, but he had no right to deprive the plaintiff for ever 
of a right to which he Was by law entitled. 

The last question, therefore, is answered in the negative ; 
and we now proceed to deal with the questions i, 2, and 3, which 
may conveniently be answered together. 

The plaint, after alleging that the plaintiff had held his haut 
on his own land for many years on Tuesdays and Fridays, alleges 
that the defendant set up a rival haut, and endeavoured to pre- 
vent persons from attending the plaintiff’s haut; that this led 
to disturbances, which ended in the order being made by the 
Magistrate, prohibiting the plaintiff from holding his haut on the 
above days, and that the plaintiff has suffered loss and damages 
in consequence. 

We think that, assuming these facts to be true, the plaintiff is 
entitled to a decree, declaring that, as against the , defendant, he 
has a right to hold his haut on Tuesdays apd Fridays. , 

We are agreed that, for the purposes of 4 ;his case, it is unne- 
cessary to aqswer the 4th question, • 


1879 

Gopi 

Mohun 

Moulik 

V. 

Taramoni 
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DKRANi. 
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1879. 


[full bench.] 

In the Matter of FITAMBUR SING H , , Appellant. 

AduiUry— Evidence Act (/. of i8j2), section ^o~-Ptnal Code (Act XLV, of i860) 
section 4g'j— Marriage, Evidence of. 

Where a marriage is an ingredient in an offence, as in adultery, bigamy, and 
enticing away a married woman, it must be strictly proved. 

This case was referred to a Full Bench by Mr. Justice 
WliSON and Mr. Justice L. R. TOTTENHAM, two of the Judges of 
this Court, with the following expression of opinion : — 

In this case the prisoner has been convicted of adultery under 
section 497 of the Indian Penal Code. 

The only evidence of the marriage of the woman is the state- 
ment of the prosecutor, She is my wife by marriage,*^ and the 
statement of the woman, ‘'I am married to Somra” (the prose- 
cutor). 

We desire to submit for the opinion of a Full Bench the 
question whether a conviction for adultery can be ^'stained upon 
such evidence of the marriage. 

Two decisions of this Court appear to be in conflict. In 
Reg, vs. Smithy 4 W. R., Cr. R., 31, a conviction of adultery 
was set aside on the ground (amongst others) that there was no 
sufficient proof of the marriage, and it was laid down that ** in 
proceedings founded on a charge of adultery strict proof of the 
marriage is required.” 

To the sarrie effect is letter No. 1141, of 15th December 1865, 
issued by this Court (see 4 W. R., Cr. Letters, 10). In Reg. 
vs. Wazira^ 8 Ben, L. it., App., 63, evidence of the same 

o 

nature as that in the present case seems to have' been held 
sufficient. 
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It appears to us that upon principle such evidence must be 
held insufficient. The marriage of the woman is as essential 
an element of the crime charged as the illicit intercourse : and 
it ought, we think, to be proved, like any other essential fact in 
the case, by the direct evidence of witnesses speaking to the fact 
said to constitute a marriage (Evidence Act, section 60), so that 
the Court may determine whether what they% state to have taken 
place did take place in -fact, and if so, whether it constitutes a 
marriage in point of law. 

The sections of the Evidence Act which, in certain cases and 
for ceatain purposes, allow less strict proof of marraige appear 
to be section 32, which has no application here, and section 50, 
which expressly excludes from its operation criminal charges of 
bigamy, adultery, and enticing of married women. This express 
exclusion seems to us strong to show, that, in such cases, the 
Legislature intended the marriage to be, proved by direct 
evidence. 

The Indian Divorce Act (Act IV. of 1869), which governs 

civil proceedings based upon adultery, confirms this view. It 

gives the* form of a petition for divorce, in which the marriage 

is alleged as a fact, with time and place. If this is to bo alleged, 

it is presumbly because it ought to be proved, and it can hardly 

be .supposed that greater strictness of proof is to be required in 

a civil proceeding than in a criminal proceeding founded upon 

the same facts. 

* 

It apftears to us that the framers of the Evidence Act have 
endeavoured, in dealing with this subject, exactly to follow the 
English law, and in England there has never been any doubt 
that, on an indictment for bigamy, the first marriage, or in 
proceedings founded upon adultery, the marriage must be 
•proved with the same strictness as any other material fact. 

We cannot see that any inconvenience is likely to follow from 
adopting the stricter rule. Amongst the large majority of the 
people of this country, marriage is accompanied* with so much 
of ceremonial and publicity, that there can rarely be any difficulty 
in proving it. If there be any class of the community with 
whom it is btlierwise, whose marriage notions ancf practices are 
so lax as to render many marriages of doubtful validity, this 
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*879 seems to us additional » reason for requiring the actual facts to 
In r0 be brought properly before the Court, so that it may 

^Singh!* determine the validity of the marriage 'in each case that comes 
^ before it. 

Siaitment * 

The decision of the Full Bench (i) was as follows: — 

We think it clear that in this case the evidence of the 
marriage is not sufficient to justify a conviction for adultery. 

The marriage of the woman, as observed by the learned Judges 
who referred the case, is as essential an element of the crime 
• charged as the fact of the illicit intercourse, and the provisions 

of the Evidence Act (section 50) seem to point out very plainly, 
that where the marriage is an ingredient in the offence, as in 
bigamy, adultery, and the enticing of a married woman, the fact 
of the marriage must be strictly proved in the regular way. 


(i) Garth, Ckf., and Pontifbx, Morris, and McDonell, 
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EMPRESS 

• AND 

ANAUTHRAM SINGH and others 

Confession-^Criminal Procedure Code (Act X, of 18^2)^ sections 122 and 

Two accused persons, on being arrested, were forwarded in custody to a 
Magistrate, who had jurisdiction in the matter with which they were charged, and 
who afterwards conducted the preliminary inquiry, and committed them to the 
Court of Session. Before the Magistrate each made a confession, but neither of them 
attested his confession by his signature or mark. 

Held that the confessions, although the Magistrate had noted that they were 
taken under section 122 of the Code of Criminal Procedure, must be regarded as 
having been taken in the course of a preliminary inquiry, and that the provisions of 
section 346, allowing the evidence of the committing Magistrate to be taken, applied. 

Per .‘—Section * 122 contemplates and provides for cases in which 

confessions are recorded by a Magistrate other than the Magistrate by whom the 
case is to be inquired into or tried. 

Criminal appeals from convictions and sentences passed 
by the Sessions Judge of Cuttack. There was also a reference by 
the Judge foi>cohfirmation of the sentences passed. 

The appeals and reference were heard by Mr. Justice Jackson 
and Mr. Justice TOTTENHAM, who referred the case to a Full 
Bench, with the following statement and expression of opinion : — 

One Anauthram, with a woman named Tophia Bewah, and 
others, were charged with a most brutal and atrocious murder, 
and were tried by the Court of Session of Cuttack. Anauthram 
and Tophia were convicted and sentenced to death, and their 
appeal is now before us. A third person, named Dariah Singh, 
was also convicted, and sentenced to transportation for life, and 
he has appealed. The evidence for the prosecution was scanty, 
and was not of very good quality, and part of it consisted of two 
confessions made by the prisoners Tophia and Dariah, and recorded 


1880 

April 1 6th, 
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1880 by the Joints Magistrate, who afterwards committed all 'the. 
Empress prisoners for trial. Upon these confessions being tendered in 
Anauthraii evidence at the trial, it was objected -on the part of the accused 
SiN^. ’ that they were not .admissible, inasmuch as the Magistrate had 
Siaiment, omitted to annex to them the certificate prescribed by section 
346, and also that they had not the signatures or marks of the 

accused. The form of certificate required by section 122 'had 

been appended by the Magistrate, not to the vernacular record of 
the prisoner's statement, but to the note of it which he took 
simultaneously in English. It was also contended that the prose- 
cution was not at liberty under section 346 to take evidence to 
prove that the prisoners had duly made the statement recorded, 
because it was said that this examination, being taken under 
section 122, had not been taken in a preliminary inquiry. 
It was urged that the Joint Magistrate had not, up to that 
« time, got the case properly before him upon his own file, 

and that he himself had given the strongest possible proof 

of the nature of his proceeding by noting the confessions 
in the case of both prisoners as taken under section 122, 
The Sessions judge, however, for the reasons stated in his 
judgment, came to the conclusion that, notwithstanding the 
use of the words “section 122“ by the Joint Magistrate, they 
were really examinations recorded under section 346, and there- 
fore he allowed evidence to be given, showing that the prisoners 
had duly made the statements. The Sessions Judge arrives at 
this conclusion not without some hesitation, andf he refers to 
decide cases which had been cited before him from 10 Bombay 
High Court Reports— vs. Bai Ratan^^dSi^ also to a case in 
our own Court, 4 Calcutta Law Reports, page 137— vs, 
Paniolt, Since then there has been another decision by my 
brothers Wilson and Tottenham, 5 Calcutta Law Reports, page 
238, in the matter of Behari Hadji^ in which the same point 
had been considered. 

In regard to the case in 4 Calcutta Law Reports, we 
entirely ctoncur in the ruling of the learned Judges. There the 
confession was retorded uAder section 122 before a Magistrate 
who, at the time when he recorded it, had no jurfediction over 
the case. In the present instance the facts were, different 
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• inasmuch as the Magistrate who recorded ’the confessions had 1880 
jurisdiction, and did himself conduct the inquiry from first to Eh^ss 
last, and eventually committed the accused to the Sessions, The ^nauthram 
questions which appear to us material, and which are of very Singh. 
.great importance, are— Is not a confession, recorded by a judgmint. 
Magistrate having jurisdiction, to be treated as an examination 
under section 193, notwithstanding that the prisoner or prisoners 
may have been brought- before the Magistrate before the con- 
clusion of the police-investigation ; and, 2 ndiy^ Is the examination 
to be excluded by reason of the absence of a certificate that it 
cpntains accurately the whole of the statements made by the 
accused person, although the certificate required by section 122 
is forthcoming, and although the prisoner himself admits that 
the examination docs contain the whole of his statement ? We 
think these questions to be of such difficulty and importance 
that they ought to be decided by a Full Bepch of this Court, > 
and we refer the case accordingly. 

We ob.serve that the subject has also been cpnsidered in a still 
more recent qas « by Morris and Prinsep, whose judgment 
commends Itself to our ^.^^xovdX^Krishnomoni ys. Empress^ ante 


The decision of the Full Bench (i) was as follows : — 

In the particular case out of which this reference arises, the 
prisoners Tophia and Dariah were arrested by the Police, and 
forwarded under custody to the Magistrate having jurisdiction, 
.and made each a confession to him before the police-investiga- 
tion was concluded (or at least before the report of the police- 
investigation was submitted). The Magistrate who recorded their 
confessions was the Magistrate who conducted the preliminary 
inquiry, and committed them for trial to the Court of Session ; 
and not only had. this officer jurisdiction to make the inquiry 
preliminary to commitment, but he had also the power to 
determine what Magistrate should conduct the, inquiry. The 
Sessions Judge finds that “ when the prisoners were, sent up 
before him on the 17th, he had rosolved to.take up the prelimi- 
nary inquiry; himself,'' as indeed his duty requii;ed, but that 

(i) Garth, C.y., Jackson, Pontifex, Morris, and Mittmr, JJ, 
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1880 the formal order to that effect was not made till a few days 
Empress later. The prisoners, as the Judge also points out, ceased to be 
Anauthrau hands of the Police from thef time that they were brought 

Singh. before the Magistrate. Their confessions wejre recorded, and 
Judgnt^Ht, they were ordered to be placed in hajut, and thereafter the 
preliminary inquiry, as it affected them, was carried on, and the 
police-investigation was at an end. 

Under these circumstances we are *of opinion that the con. 
fessions of these two prisoners must be regarded as having 
been made in the course of a preliminary inquiry, and not under 
section 122, Criminal Procedure Code, and that consequently 
the provisions of the last paragraph of section 346 apply. Section 
122 coniemplates and provides for cases in which confessions are 
recorded by a Magi strate other than the Magistrate by whom 
the case is inquired into or tried. When, therefore, as here, the 
^Magistrate who recorded the confessions was the Magistrate 
who conducted the inquiry preliminary to committal, and had 
jurisdiction so to do, such confessions cannot be treated as 

taken under section 122, nor can the circumstance of the 

* » 

Magistrate having noted, at the head of the confessions, that 
they were recorded under section 122, affect the matter. The 
case of Empress vs. Munnoo Panioli^ 4 Cal. L. R. 137, does not 
conflict with this view ; for, though the Magistrate who recorded 
the confession in that case subsequently conducted the prelimi- 
nary inquiry, and committed the prisoner for tdal, yet, at the 
time of recording his confession, he was outside’ the limits 
of his jurisdiction, and had no power to take up the preliminary 
inquiry. It seems to us, therefore, that the first question of 
reference, viz,^ whether a confession, recorded by a Magistrate 
having jurisdiction, is to be treated as an examination under 
section 193, notwithstanding that the prisoner or prisoners may 
have been brought before the Magistrate before the conclusion 
of the police-investigation, should be answered as we have done. 

Holdipg this view, Uie second question of reference does not 
arise, and need not {>6 dealt v^dth. 
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[Full Bench.] 

EMPRESS ’ . 

AND 

KASSIM KHAN : 

EMPRESS. 

AND 

MUSSAMUT DABI and another. 

Penal Code {Act XLV, of 1866)^ sections igt and ig^ — False evidence"-^ A It e> tative 
charge — Statements before police^Criminal Procedure Code (Act X, of / 
sections 118 and iig— ^Obligation to state the truth — Police investigation, 

A charge of giving false evidence under section 193 ofjhe Penal Co». -an- 
not be sustained in respect of a statement made to a police-officer en-a^ I in 

making an investigation under the provisions of the Code of Criminal Proc. di . ;. 

• * 

Sections 118 and 119 of the latter Code impose no legal obligation on the 
persons examined thereunder to speak the truth. 

Queen vs, Nim Ckand Mookerjeet 20 W. R. 41, overruled. 

Reference submitted by the Officiating Magistrate of 
Midnapore forJ:he opinion of the High Court. 

The circumstances under which the reference was made were 
as follow 

In a case under section 447 of the Indian Penal Code (criminal 
trespass) tried by Baboo Shamapodo Chowdhry, a Deputy Magis- 
trate in the Sadar Sub-division, Kassim Khan, a witness for the rvo- 
gecution, stated on oath that what he had said to the police was 
false, his words being a 

The police-officer who conducted the case before* the Deputy 
Magistrate, applied to him for sanction for the * prosecu- 
tion of the witness under section 193 olf the Indian Penal 
Code, whioh* was granted. The accused Witness was 
thereupon tried by the Joint Magistrate, who discharged 
him on the ground that the statement made ,by him on 
[Criminal,] C. L. R. 129. ■ 


1881 

April iStk, 

No. 790 of 
1880. 
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i88i oath could not be used against him as a defendant; and 
Empress (flie Joint Magistrate) saw no prospect of proving that 

Kassim accused's statement to the police was actually false. 

Khan : It appeared to the Magistrate, on the papers being submitted 

V. to him, that the Joint Magistrate was wrong in discharging the 
accused witness. He considered that the accused rendered him- 
—— self liable, from his own admission, to a charge under section 193 
y« gment, Indian Penal Code. 

Under the circumstances, therefore, he submitted the matter 
for the opinion of the High Court, suggesting that the proceed- 
ings of the Joint Magistrate should be quashed, and an order for 
a re-trial directed. 

The reference came before PONTIFEX and Field, and 
was by them referred to a Full Bench in connection with another 
reference in the case of one Mussamut Dabi, the facts of which 
it is unnecessary to set out. 

In referring the matter to the Full Bench, the learned Judges 
expressed the following opinions : — 

Field, y. FiELD, J . — The question submitted to the Full Bench I under- 
stand to be this : Can a person be convicted under section 193 
of the Penal Code for giving false evidence, the words alleged to 
be false having been sgoken to a police-officer engaged in making 
an investigation under the provisions of the Code of Criminal 
Procedure. 

The definition of giving false evidence (section 191) is: 
“ Whoever — 

(1) being legally bound, by an oath, 

(2) or by any express provision of law, to state the truth, or, 

(3) bein g bound by law to make a declaration upon any sub- 
ject, makes any statement which is false, and which he either 
knows or believes to be false, or does not believe to be true, is 
said to give false evidence.'* 

It will probably be admitted that (3) has no application to the 
present case, and that it is^concerned only with that class of cases 
of which the declaration to be made by a person obtaining a 
marriage-license is an example. 

Sections 118 and 1 19 of the Code of Criminal Pi^ocedure em- 
power a police-officer making an investigation to examine persons 
acquainted with the facts of the case under inquiry, and enact that 
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such persons shall answer all questions relating *to such case put 1881 
by such officer except criminating questions. Such answers may be Empress 
reduced to writing, but they are not to be signed by a person making^ Kassim 
them, nor are they, to form part of the record,* or be used as evidence. Khan : 

These provisions of the Code of Criminal Procedure require the 
Persons examined 'to answer the questions put to them, but they Dabi. 
contain no express provision that such persQns shall state the judgment, 
truth. This seems to take the case at once out of (2). 

Then as to (i), can a police-officer administer an oath ? The 
Code of Criminal Procedure does not provide for the administration 
of an oath by a police-officer, but does not expressly prohibit it. 

In the case of accused persons, an oath is expressly prohibited. 

It has never been usual for police-officers to administer an oath. 

Then, were sections 4 and 5 of the Indian Oaths Act (X. of 1873) 
intended to alter this practice ? Consider the words ‘‘ who ma]^ 

lawfully be examined before any person having by law 

authority to examine such persons in section 5. My 

own view is, that the practice was not meant to be altered. 

If, as^ matter o^ fact, no oath was administered by the police- 
officer, I think there is an end of the question. 

The accused in this case gave certain information to the police. 

Before the Magistrate he swore that this information was false. 

The District Magistrate desired to have him punished, under sec. 
tion 193 of the Penal Code, for giving false evidence in his state- 
ment made; to.tlie police. It is suggested that he can be convicted 
on an alternative charge of giving false evidence, either in his state- 
ment made to the police, or in that made to the Magistrate. 

The Joint Magistrate discharged the accused without drawing 
up a charge, or calling upon him to plead to it, on the ground, as it 
.would seem, that there was no other evidence besides these two 
contradictory statements. The Magistrate of tlie District asks us 
to quash the joint Magistrate’s proceedings, and order a re-trial. 

1 do not concur with the case of the Queen vs. Ntm Chand Mooker- 
jee, 20 W. R. 41. There is, as I have, pointed out, no provision 
of law which binds a person to ^tate the. truth in answer to a 
question pqjtty a police officer, and, unless a person is legally bound, 
by an oath or by an express provision of law, to state the truth, 
the offence of giving false evidence cannot be committed. 
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t88i 

Empress 

V. 

Kassim 
Khan : 

Empmss 

V. 


PONTIFEX, y.— I agree. 

The man might possibly be tried for making a false charge, or 
.giving false information to a public officer. 

The Deputy Legal Remembrancer, for the Crown. 


Mussamot The decision of the Full Bench (i) was as follows ; — 

Dabi. ' ' 

We think it plain that neither the words “shall answer all 

questions” in section ii8 of the Criminal Procedure Code, nor the 
words “ shall be bound to answer all questions” in section 119 of 
the same Code, constitute “ an express provision of law to state 
the truth ” within the meaning of section 191 of the Indian Penal 
Code. 


Sections ii8 and 119 are, in our opinion, merely intended to 
oblige persons to give such information as they can to the police 
in answer to questions which may be put to them ; and they im- 
pose no legal obRgation on those persons to speak the truth, 
unless we import the word “ truly ” in each section after the word 
“ (juestions,” which we clearly have no right to do. 

Investigations in a Police Court are not,* as a rule,:conducted 
with the same care and accuracy as proceedings in a Court of. 
Justice, and we think that it would be extremely dangerous to 
the liberty of the subject if information thus loosely taken by a 
police-officer could be made the subject of a prosecution for giving 
false evidence. 


It may be that, in some cases, the giving of fals'e information 
may be made the subject of a different charge under other sections 
of the Penal Code ; but this is a matter upon which we are not 
now called upon to give an opinion. 


(i) Garth, C.J,, Pontifex, Morris, MItter, and McDonell, JJF, 
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EMPRESS |M« 

Mar, iiih 

• AND ' Nos. 395 and 

3q 6 of 1881. 

KESHUB MOHAJAN. 

Mohurbhunj— Tributary Mehals of Mohurbhunj, * 

The territory of Mohurbhunj is not within British India. 

K-KFERENCR submitted by PoNTiFEX and Morris, for 
the opinion of the Full Bench. 

The question referred was, whether the taritory of Mohur- 
bhunj was within the limits of British India. 

Phillips (Officiating Advocate-General), for the Crown. 

Af. Ghc^e^ for the Maharajah of Mohurbhunj. 

The following judgments were delivered by the Full 
Bench(i):-- 

PONTiFEX, J , — The question, whether the territory of Mahur- PontiVbx, 7, 
bhunj is within the limits of British India, is a question of 
evidence. , 

There is* nothing to show whether the Mahrattas exercised 
direct authority over this territory, or whether they treated it 
merely as tributary. From its situation and character, however, 
the probability would seem to be that the Mahrattas only exacted 
tribute from it. Nor does the cession by the Mahrattas to the 
East India Company throw any further light upon the matter. 

If the Mahrattas had only the rights of a paramount power^ the 
East India Company could, under the cession, g^in no higher 
rights. • 

In this state of circumstances, the Regulations of 1804 and 
1805 were gassed, the Government being probably in doubt as 
to what rights they actually took from the Mahrattas. 

(I) Garth, C. 7., Pnntifkx, Morris, Mittkr, and Prinsrp.JJ. 
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i88i Nothing was (fone under the Regulation of 1804 (which 

Emprbss applies only to the territory ceded by the Mahrattas) to this 
Kbshub ■ territory. And the Regulation of 1805 seems to me 

Mohajan, to show that the Executive Government, being in doubt as to its 
Judgment, true relation with this territory, determined to deal with it only 

PoNTim y ^ negative way until such doubts were set at rest. 

* 

It 'is observable that, in the Schedule, to the Regulation, this 
territory is described differently from the other estates dealt 
with. 

The Regulations of 1816 and 1821 do not seem to me to carry 
the case further. They relate only to the exercise of such 
authority as would properly and naturally be exercised by a 
paramount power. 

The treaty engagment of 1829, if it stood alone, would, in 
my opinion, be conclusive to show that Mohurbhunj was merely 
tributary. It is of a different period to the engagements with 
the other mehals. It proceeds from the Raja of Mohurbhunj 
without any reciprocal instrument in the nature of a pottah or 
sunnud from the East India Company; and it speats of “my 
territories,'’ of ‘'a contingent force of my own troops," and of 
my successors," which is not the language which the Executive 
Government would be likely to tolerate from a mere subject. * 

Then come the rules of 1839 issued by the Bengal Govern- 
ment. They assume that there was something 'peculiar in the 
status of this territory; and, on the whole, they do not seem to 
me inconsistent with it being tributary. All that they do is to 
invest a Bengal officer with necessary authority as the represen- 
tative of the paramount power to act at the request of the 
Raja. 

No direct civil jurisdiction has ever been exercised in the 
territory by the Executive Government of India. Lord CANNING'S 
sunnud distinctly deals with the territory as independent, and 
not British territory. Per example, it ratifies the right of adop- 
tion, which would have becnt mere surplusage if addressed to a 
British Indian subject. We know that both the *Qpvernment of 
India and the Government of Bengal consider the territory to be 
independent. 
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Under these circumstances, the question being a mere question i88a 
of evidence, the maxim optimum interpres legis consuetudo ap- Ehpriss 
plies with very great force. „ *• 

1 am of opinion., therefore, that this territory is not within the Mohajan. 

■ limits of British India. And, if that is so, the conviction seems judgmint. 
to be right; for the referring Judges state that ‘4he prisoners y 

describe themselves as residents of the Balasore or Singhbhum 
District,’' which would bring them within the provisions of sec- 
tion 9 of Act XXI. of 1879. 

Morris, y.— 1 concur. Morris, 

Garth, C. J . — I agree in the main with my brother PONTI- Garth, C*. y. 

FEX 

Whether the territory of Mohurbhunj forms part of British 
India or not is a question of evidence. It depends partly upon 
documentary evidence, such as Regulations, treaties, and so 
forth ; and partly upon the way in which the ferritory has been* 
dealt with by tlie ruling powers, which are principally concerned 
with it, that is to say, the Governments of India and Bengal 
on the one. hand and the Maharajah, the Native Chief of the 
territory, on the other. 

And when we find that the Indian Government and the Maha- 
rajah have, for a long series of years, concurred in considering and 
treating this territory as no part of British India, and when we 
also find that Acts of the Indian Legislature, which have been 
passed for, aj[id*fiave been acted upon throughout, British India, 
have never been acted upon or considered to be law in this ter- 
j.itory, I must say, it seems to me that such evidence, in the ab- 
sence of any cogent proof to the contrary, ought, in British 
Indian Courts, to be almost conclusive upon the point. 1 say 
‘^almost conclusive,” because 1 quite think that, under the cir- 
cumstances of this case, the question is undoubtedly one which 
the Court is bound to determine, and that no consensus of the 
powers who are interested in the matter ought to ^be considered 
as binding upon it. • , 

It is possible, of course, that the Indiao Governments and 
the Maharajah,* too, may have been under a mistake^. But, before 
a Court of Justice ought to find it a mistake, 1 think the 
ividence that it is so should be clear and convincing— evidence 
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of a very different character from the negative and equivocal 
language of the Regulations to which our attention has been 
called, or acts of interference by the British authorities, which 
may have been inten*ded rather as friendly aids to the Maha- 
rajah in the mana gement of his own dominions than as evidenc-. 
ing any wish on the part of the Indian Government to take the 
rule of the territory out of the Maharajah's hands. 

Then another point has also been suggested in this case, upon 
which, as the responsibility of deciding.it rests peculiarly with 
myself, I think it right to explain my views. The question 
which we have been considering in this reference, had previously 
come in much the sa me form before two Division Benches of this 
Court. Both those Benches, each consisting of two Judges, de- 
cided that Mohurbhunj was part of British India. But one of 
those Benches thought it right to refer certain points for the de- 
^ cision of a Full Beflich. 

Then, upon the case coming on for argument before this 
Court, the Advoca te-General, on behalf of the Government, 
desired that we should also consider the question, whether 
Mohurbhunj formed part of British India; and my brother 
Muter, one of the Judges who had previously decided that 
point, thought that it ought to be so considered; so, after some 
discussion, we all agreed to hear the point argued and to decide 
it. 

The result has been that three of the Judges of the Full Bench 
are of opinion that Mohurbhunj is not part of British India, 
whilst the two other Judges (MiTTER, and Prinsep, JJ,) are of 
a contrary opinion. My brother Mitter, however, tor reasons 
which he will explain himself, holds, as we do, that the prisoners 
were rightly convicted. 

Thus it turns out that three Judges of the Full Bench have 
decided one way, whilst four other Judges of the Court have de- 
cided the other way ; and for this reason it has been suggested to 
me that I ought to appoi/)t another Full Bench to consider the 
question again. . , , 

If I were to adopt this suggestion, I should appoint a Full 
Bench consisting of the whole Court; and if I thought that 
any real good was likely to be gained, or that the interests of 
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justice in this particular case required it, I should certainly i88a 
adopt that course, the more so, because, in the argument before Emprhss 
us, the prisoners were not represented. . Krshub 

But, as four .out of the five Judges of the Full Bench con- Mohajan. 
sider (though for different reasons) that the conviction should judgment, 
be confirmed, and there is no reason to suppose that the y 

prYsoiiers have not had a fair trial, I do ftot think that the 
interests of justice require that the case should be heard again. 

The prisoners had, of course, a perfect right to raise the ques- 
tion of jurisdiction ; but it was undoubtedly a technical one, 
and it has been overruled by the majority of a Full Bench. 

That being so, 1 cannot see that any good would be gained 
by the whole strength of the Court being occupied (perhaps for 
days) in discussing an abstract question as to the political 
status of the territory of Mohurbhunj. The result would be 
either to affirm our present judgment, or pelse to place the * 
Government of the country in a position of considerable diffi- 
culty. And, lastly, 1 wish to say that the alleged reason for 
appointing another Full Bench is, in point of law, no reason at 
all. It ha*s constantly happened, both here and in England, 
that the majority of an Appeal Court, which finally decides a 
point of difficulty, are numerically fewer than the Judges who 
have previously decided the point the other way. 

This was notably so in the Full Bench case of Gujj'u Lai vs. 

Fattek Laly R., 6 Cal. 171, which overruled, not only the 
case of Nitimut AH vs. Guru Das, 22 W. R. 365, previously 
decided by the late Chief Justice and Mr. Justice AlNSLIE, but 
also* several other cases which had been decided in the same 
way by other Judges of this Court. 

And the same thing has often happened in England in the 
Court of Exchequer Chamber. But, in all these cases, the judg- 
ment of the Appeal Court is no less decisive of the question ; 
and is considered to be binding upon all other Courts, until it 
has either been reversed by the House of Lords, or overruled 
by some provision of the Legislature. 

• » ' 

Muter, — Upon the materials before us, I am unable mitter, y. 
to agree in *the conclusion that Mohurbhunj is a foreign terri- 
tory, and no part of British India. 

, [Criminal.] C. L R. 130. 
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By section' clause 8, of Act I. of 1868, “British India shall 
mean the territories for the time being vested in Her Majesty 
by the Statute 21 and 22 Vic., Cap. 106 (an Act for the better 
government of India)*, other than the Settlement of Prince of 
Wales's Island, Singapore, and Malacca." Section 1 . of 21 and 
22 Vic., Cap. cvi., is to the following effect: “The Govern- 
ment of the territories now in the possession or under the 
government of the East India Company, and all powers in 
relation to government vested in, or. exercised by, the said 
Company in trust for Her Majesty, shall cease to be vested in* 
or exercised by, the said Company, and all territories in the 
possession or under the government of the said Company, and 
all rights vested in, or which, if this Act had not been passed, 
might have been exercised by, the said Company in relation to 
any territories, shall become vested in Her Majesty, and be 
'‘exercised in Her Name ; and, for the purpose of this Act, India 
shall mean the territories vested in Her Majesty as aforesaid, 
and all territories which may become vested in Her Majesty 
by virtue of any such rights as aforesaid.” Therefore the 
question for decision is, whether Mohurbhunj was in the 

possession or under the government of the East India Company, 

That Mohurbhunj is part of Zillah Cuttack is clear from the 
terms of Regulation IV. of 1804, well as from the concluding 
section of Regulations XU, Xlll., and XIV. of 1S05, and the pre- 
amble of Regulation XI. of 1816. 

The Regulation of 1804 was passed almost immediately af- 
ter that part of the country came into the possession of the 

East India Company on the close of the Mahratta war, and 
extended the general criminal law *in force under the govern- 
ment of the East India Company to the province of Cuttack, 

including Balasore and its dependencies. That territory being 
formed into Uie zillah or district of Cuttack, any doubt that 
might exist whether Mohurbhunj or what is now known as the 
Tributary Mehal^, was dealt with by that Regulation, is removed 
by a reference to the Regulations (XII., XIII , Jj^IV.) of the 
following year, which, “for the present," withdrew all this tract 
of country from the operation of “ all Laws and Regulations " 



FULL BENCH. 


VOL. XL] 


247 


which have been or shall be enacted (Regulation XI V., 1805, 
section 13). The preamble to Regulation XL of 1816, more- 
over, describes Mohurbhunj as one ol the Tributary States in 
Zillah Cuttack. 

In the engagement entered into in the year 1839, 
then Raja of Mohurbhuij [see Aitchison's Treaties, &c,, 
Volume L, page 184) he describes himself , as of Killa Mohur- 
bhunj '' of Cuttack. 

Therefore it is quite clear, both from the Regulations 
passed by the East India Compaii)' and the engagement 
executed by the Raja of Mohurbhunj, that Mohurbhunj is part 
of Cuttack. 

The whole Province of Cuttack was ceded to the British 
Governmont by a treaty, dated the 17th December 1803, be- 
tween r<hghuji Bhusla and the Hon’ble East India Company 
{see page 97, Aitchison's Treaties, &c.. Volume ly ). ' 

It has been said that the Mahratta Chief might have possessed 
only a paramount power over the Rajas of the Tributary 
Mehals, the sovereign power being vested in them. But, by the 
2nd Article of the dforesaid treaty, the province of Cuttack, of 
which Mohurbhunj is a component part, was ceded in perpetual 
sovereignty '' to the East India Company. 

.It has been further said that, shortly after the c.\ssion of 
Cuttack, the British Government was not certain as to the exact 
status and position of the Tributary Rajas, and that therefore 
the Regulatio^is of 1805 were not extended to them. The 
language of these Regulations does not show any uncertainty in 
the , mind of the Ruling Authorities as to the status of these 
mehals. They were described in sections 36 and 37 of Regula- 
tion XIL of 1805 as ‘*junglf or hill zemindaris" or "estates." 
Their "tributes" are styled as "quit-rents." Referring to 
the settlement of Mohurbhunj, section 37 says that it will have 
to be concluded with the " proprietor of that estate for the 
payment of a fixed annual quit-rent," • 

The reason for exempting the Tributary Mehals* from the 
operation of the Regulation was not founded upon any uncer- 
tainty regarding their status or position, but updn the chrarac- 
ter of the inhabitants, who are described as "a rude and 
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uncivilized rac^ of .people.'* Similar consideration’ influenced 
the Government in withdrawing Chota Nagpur in 1833 from the 
operations of the Regulations. In fact, it is notorious that this 
was the cause of the -formation of what are called Non-Regulation 
Districts of British India. 

Then, in 1816, the Regulation No. XI. was passed vesting an 
officer under the British Government, viz.^ the Superintendent 
of the- Tributary* Mehals, with the power of trying cases 
of inheritance or succession to these estates. A special pro- 
cedure was also laid down in that Regulation. 

It is said that these rules were laid down by the British 
Government as paramount power over the native sovereigns. 
But the Governor-General in Council could not pass any legis- 
lative enactment in respect of any foreign territory. 

It may be noticed here that, in the years 1845 and 1850, 
the Indian Legicslative Council passed laws relating to these 
mehals, and, under section 43 of 3 and 4 Wm. IV., Cap. 85, the 
Governor-General in Council had authority only to legislate 
in respect of territories under the Government of the Hon'ble 
East India Company. 

It has been already noticed that, in the year 1829 (that is, 
several years after the British Government had legislated for 
Mohurbhunj, and had by Regulation XL of i8i6 assumed to 
itself the right of determining the succession to the estate of 
Mohurbhunj, by establishing special Courts and procedure for 
this purpose), an engagement was executed by the then Raja 
of Killa Mohurbhunj in favour of the Government of the 

Hon'ble East India Company. It is headed in the coilec- 

tion of treaties already referred to as “ Treaty Engagement." 

Whether this heading is to be found in the document itself or 
not, or whether it is a mere description of it given by the editor 
of the collection of treaties, &c., I have no means of ascertain- 
ing. But, in the body of the document itself, it is simply called 
an engagement. By it, the Raja engages to maintain himself 
in submission and loyalty to the Government of the East 

India Company, to 'pay sicca Rs. 1,001 as peshkush for the said 
Killa, to depute a contingent force of his own troops with the 
forces of Government for certain purposes specified in il, and 
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to relinquish certain specified claims which he had on “ the 
Government,” meaning thereby the Government of the East 
India Company. The two* last clauses are very significant, 
because they contajn distinct admission on the part ot the Raja 
that there was no separate government of his own within the 
Killa in question. The Raja called the Government of the 
Estst India Company the Government,” meaning thereby 
that there was but one Government in the whole Province of 
Cuttack, of which Mohurbhunj was component part. 

Now, it is said that the condition regarding the deputation 
of a contingent force of the Raja*s troops to act with the forces 
of Government shows that the engagement was not executed 
by a subject, but by a sovereign. That no such inference 
can be legitimately drawn from the condition in question, is 
clearly shown in the judgment ot a Division Bench of this 
Court in Hursee Mahapatro vs. Denohundhu ^Patro, I. L. R., 7* 
Cal. 523: (S. C.) 9 C. L. R. 93. The passage is to be found at 
page 542 ; I need not make an extract of it here. 

In these Mehals the administration of civil justice, ex- 
cepting in cases provided for by Regulation XI. of 1816 and 
Acts XXI. of 1854 and XX. of 1850, has been left entirely in the 
hands' of the native Rajas, who have no criminal jurisdiction, 
except in petty cases. The administration of criminal justice 
is, with that exception, in the hands of the officers under the 
British Government. Special rules of procedure were framed 
in 1839 b/ tile then Superintendent of the Tributary Mehals ; 
though they were not formally sanctioned by the Government, 
yet* the officers entrusted with the administration of criminal 
justice in these Mehals were directed to follow the spirit of 
these rules as closely as possUble. 

The recent orders of Government regarding the powers to 
be exercised by these officers are thus succinctly recited in 
the judgment of CUNNINGHAM, J., in the case already referred 
to ( 1 . L. R., 7 Cal. 531) ; ”On the 12th Decem*ber 1870, the 
Secretary of the Bengal Government addressed the Magistrate 
as ex-officio Assistant Superintendent, Tributary Mehals, in 
forming hinJ that, as ex*officio Assistant Superintendent , of the 
Tributary Mehals, he was empowered to take up for trial all 
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1882 offences committed vyithin the Tributary Mehals not punishable 
Empsbss with death, and to pass sentences not exceeding seven years, 
Kbshui submitting his proceedings, in each .case, to the Superintendent, 
M ohaja w. - Trials thus conducled .were to be, as far as possible, in accord- 
Judgment ance with the Criminal Procedure Code. 

Mittbr, 5f. 1872, the Government of India vested the Superintend- 

ent of the Tributary Mehals with the powders exercised by* *8 
Sessions judge in Regulation Districts, and with power to hear 
appeals from sentences passed b) any subordinate officer in 
Tributary Mehal cases. 

** On the 30th April 1873, the Government of Bengal address- 
ed the Superintendent of the Tributary Mehals, in answer to 
a letter, submitting a tabular statement of the poweis then 
exercised by officers in the tributary estate of Orissa, and the 
powers which, in the opinion of the Superintendent, ought to be 
exercised in accordance with the spirit of the new Criminal 
Procedure Code, authorized the Superintendent to exercise 
the powers of Magistrate of a Dirtrict and of a Sessions Judge 
under section 15 of the Act, and gave him power to hear appeals 
from sentences under section 36. The Magistrates and ex- 
officio Assistant Superintendents of Tributary States were in- 
vested with the powers of a Magistrate of the first class, and 
under sections 36 and 222 of the Code/^ 

Upon the materials before us, we have, therefore, these facts 
established : — 

(i.) The cession of Cuttack (of which Mohurbhunj is a com- 
, ponent part) to the Government of the East India Company “in 

perpetual sovereignty “ in 1803. , 

(2,) In 1804, *805, several Regulations were passed by the 
British Government treating the Tributary Mehals as part of 
Cuttack ceded to them. 

(3O Legislative enactments were passed from time to time 
vesting officers under the British Government with power to 
decide suits of particular descriptions arising in these Mehals, 

(4.) An engagement was executed by the Raja of Killa 
Mohurbhunj in 1825 to pay a certain amount of peshkush for 
the Killa, and Ao maintain himself in submission and loyalty to 
the Government of the East India Company. 
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(5.) With very insignificant exceptions’, British officers ad- i88a 
minister criminal justice in these Mehals. Emprrss 

In a case decided by the Judicial Committee of the Privy . Keshob 
Council, reported in I. L. R., i Bom. 367 — Donardun Gurdha ^Q***J^^* 
vs. Deoram Kanji — a similar question arose, viz,^ whether a 
village named Gangli, which was admittedly in British Territory, Mitter, y. 
was ceded to a native sovereign or not ? ' In the Province of 
Kattyad, the Thakur of Bhonnagur held certain taluqs which 
have never been brought under the ordinary administration of 
the British Government in India. For these taluqs, the Thakur of 
Bhonnagur used to pay certain tributes to the Peshwa and the 
Gaikwar. The rights of the Peshwa and the Gaikwar in these 
taluqs were transferred to the East India Company be tween 1802 
and 1820. The judicial administration in these taluqs was left 
in the hands of the Thakur down to 1831 . In that year, a Crimi- 
nal Court of Justice in Kuttyad was establishal for the trial of 
capital crimes in certain cases, the sentence ,of the Court re- 
quiring confirmation by the Bombay Government. By an order 
of Government, the .village Gangli was withdrawn from the ordi- 
nary jurisdiction of the British Courts of the Bombay Presi- 
dency, and made part of these taluqs belonging to the Ihakur 
of Bhonnagur. It was contended that this act of Government 
amounted to a cession of Gangli to a native sovereign, the 
Thakur of Bhonnagur. The Judicial Committee held that this 

act did not amount to a cession of territory, but it was intended 

• * 

to confer upon the Thakur of Bhon nagur within Gangli as large 
a criminal and civil jurisdiction as that which he exercised in 
these taluqs. It is clear that the status of Mohurbhunj is very 
much similar to that ol these taluqs of the Thakur of Bhonna- 
gur. The Judicial Committefi of the Privy Council was strongly 
inclined to the opinion that these taluqs formed part of British 
territory. This point was not express ly decided, because it 
was not absolutely necessary. 

Some stress has been laid on thesunnudof adop^tion grant- 
ed to the Raja of Killa Mohurbhunj by Jhe, British Govern- 
ment . in ih^ year 1862. But such sunnuds were granted to 
persons who are admittedly holders of mere zemindari^s and 
jagirs [see Aitchiso n's Treaties, &c., Volume III., pp. 319, 320), 
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On the whole^ I am of opinion that Mohurbhunj is within 
British India. 

The next question is, whether The conviction of the appel- 
lants is right, they not having been tried by the Superintendent 
of the Tributary Mehals. 

1 think the Tributary Mehals constitute by themselves a 
district within the meaning of the Criminal Procedure Code; 
and, by the Government Order of 1872,* the Superintendent was 
vested with the powers of a Sessions Judge. I am of opinion, 
therefor e, that, having regard to the provisions of section 70 
of the Criminal Procedure Code, the conviction of the prisoners 
ought not to be set aside. 


Prinsbp, y. PrinsEP, J . — I have had the advantage of seeing the 
judgments of all my learned colleagues in this case, but I 
regret to be unable, in any respect, to alter the opinions express- 
ed by me in the* case of Hardee Mokapatro vs. Dinobundhu 
Moha Patro^ 1. L. R., 7 Cal. 523: 9 C. L. R. 93. That case was 
decided by Cunningham, y., and myself after hearing the argu- 
ments of Counsel on both sides. In the present case the prison- 
ers, appellants have not been represented ; the case has there- 
fore been decided on ex-parte arguments. 

The points for our decision are — 

/'"/W/— Whether the territory of Mohurbhunj is or is ‘ not 
British India, as defined in the Statute 21 and 22 Vic., Cap. 
106 : 

Second — If it is British India, whether the Indian Penal 
Code and the Code of Criminal Procedure are in force within 
that territory : 

Z'Azrrf— -If it is not British India, whether the prisoner can 
be properly tried in British India. ’ 

All these points were fully discussed and decided in the case 
of Harsee Mohapatro vs. Dinobundhu Patroy I. L. R., 7 Cal. 523 ; 
(S. C), 9 C. L. R., 93, and, as, after hearing the matter re-argued 
by the law-officers of Government, and Mr, Mon Mohun Ghose 
on behalf of the_ Raja of Mohurbhunj, I see no reason to modify 
the opinion expressed in my judgment in that case, I do not pur- 
pose to give *the grounds of my opinion with the same fulness 
as 1 expressed them in that judgment. It will be sufficient 
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that I should briefly state them, and at the same time mention 
the reasons for which I altogether dissent from the opinions of 
the majority of my learned colleagues. 

I would first of all observe that it was no part of the argu- 
ment in the case Tieard by CUNNINGHAM, J,, and myself, that 
there was any difference between the status of Mohurbhunj 
and the other Tributary Mehals; and, though this distinction 
has been made by my , learned colleagues in ’this case, I find 
myself unable, for reasons which I shall presently state, to 
agree in that opinion. It will, I think, be more convenient to 
deal with the case first as if no such distinction existed. 


The Province of Orissa, as now known, together with the 
country termed the Tributary Mehals, was conquered by the 
British from the Mahrattas in 1803, afterwards formed 
the subject of a treaty entered into with Chief of the Mahrattas, 
Sewa Sahib Rughoji Bhoonsla, on I3tli Decemlper 1803, by which 
the country was ceded to us in “ perpetual sovereignty.’^ 
Treaties made by us during the course of the war with some of 
the Chiefs of the Tributary Mehals, who are described as feuda- 
tories of the Mahrattas, were confirmed by that treaty. Mohur- 
bhunj was not among those feudatories who had joined us ; 
but that is immaterial, as will appear from the narrative of 
subsequent events The British Government then proceeded 
to legislate for this new territory, and passed Regulation IV. 
of 1804 to provide for the admini-^tration ol criminal justice 
and the authortty of the Police. We learned from this Regula- 
tion that our rule dated, not from the date of the treaty of 
13th* December 1803, but from that of the conquest of Cuttack— 
14th October 1803. 

The Regulation deals .with the Province of Cuttack, 
including Balasore and the other dependencies of the said Pro- 
vine* /’ and forms this country into the zillah or district of 
Cuttrick with two divisions. Whatever doubt there may be 
regarding the inclusion of the Tributary Mehals las dependen- 
cies of the Province of Cuttack within* the operation* of this 
Regulation is removed by the Regillations p’assed in the follow- 
ing year. Tl/e* Regulation IV. of 1804 was repealed; and three 
Regulations were passed (XII., XIII., XIV. of 1805) providing, 
[Criminal.] C. L. R., 131. 
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respectively, fox the revenue, criminal, and civil administration , 
in the Province of Cuttack, and every one of these Regulations 
specially exempts the Tributary Mehals from the operation of 
those laws which it* is declared shall not be “ construed for the 
present to extend to the estates of certain hill or jungle Rajas 
or zemindars,’^ of which a list is given. There would have 
been no necessity fpx this provision if the law of 1804 had not 
been intended t6 apply, and did not apply, to the estates of 
these Rajas or zemindars, and if, in the opinion of Government, 
the legislation for the Province of Cuttack would not otherwise 
extend to these estates. 

The preamble to Regulation XI. of 181C, which was enacted 
to provide for the trial and determination of “claims to the 
right of inheritance or succession in certain tributary estates 
in Zilla Cuttack, “ also confirms this view. Act XXI. of 1845 
is to the same elf ejt, and so is the preamble to Act XX. of 1850, 
which recites that, “whereas certain jungle or hill zemindaries 
in the zilla of Cuttack enumerated in section 36, Regulation 
Xll., 1803, of the Bengal Code, and the Territory of Mohurbhunj 
in the same zillah, are temporarily exempted by the said Regula- 
tion,^' &c., “and were temporarily exempted from the Laws and 
Regulations for the maintenance of the Police and for the ad- 
ministration of justice in criminal cases." The Act provided 
for the determination of boundaries of those zemindaries, not 
only as between them and what may be termed Regulation 
Territory, but as between one another. • • 

This is all the legislation on the subject, and from this, to 
my mind, it clearly appears that all the Tributary Mehals •have 
been regarded as country ordinarily subject to the laws in force 
under the British Government, •but specially exempted “ for 
the present " from their operation. The Tributary Mehals ‘ have 
also uniformly been described as estates or zemindaries in Zilla 
Cuttack, of which they were first made part by Regulation IV, 
of 1804. I regard the terms of the Regulations and Acts to 
which I have referred as clear and express on this point, and 
I cannot consider the legislation of the Government in thus 
temporarily 'exempting the Tributary Mehals from the opera- 
tion of the General Laws and Regulations; in authorixftfg the 
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Collector of Cuttack to conclude a settlement for the payment 
of a fixed annual quit-rent ; in providing for the determination 
of all claims of inheritance or succession to -those estates ; in 
empowering the Governor-General in Council to prescribe rules 
* for the guidance of such agents and their subordinates as he 
shall appoint, and for the powers to be exercised by them in 
civil suits and criminal trials ; and in investing .the Superintend- 
ent of the Tributary Mehals to determine all disputes regard- 
ing the boundaries between the several estates, as negative or 
of any doubtful meaning. If any further indication of the 
intention of Government is necessary, it is to be found in the 
orders passed by Government in 1814, when creating the office 
of Superintendent of the Tributary Mehals, which 1 shall pre- 
sently quote, 

I will next refer to what may be termed the executive 
or political action of Government with regard to the Tributary 
Mehals, Section 37, Regulation XII. of 1805, declared that 
it shall be the duty of the Collector of Zilla Cuttack to con- 
clude a settlement of that estate [t. e,^ the lands known as the 
territory of Mohurbhunj) for the payment of a fixed annual 
■quit-rent, on the principles on which a settlement has been 
concluded with the other hill or jungle zemindars specified in 
the foregoing section.” These other zemindars are the Chiefs 
of the other Tributary Mehals. 

In accord^iTce with the terms of section 37, the settlement 
which appears in Aitchison's Treaties, &c., Volume I., page 184, 
was, in 1829, made with the Raja of Mohurbhunj. The engage- 
menifs with the Rajas or zemindars of the other estates known 
as the Tributary MehaFs were made several years earlier ; in 
fact, they are referred to iii section 36 of Regulation XU. of 
1805, as having been already entered into. 

Some stress has been laid on the terms of the engagement 
entered into by the Raja of Mohurbhunj in 1829, as showing 
that he was not a subject of the British Government. The 
engagement is similar in all its tejms to tljose. entered into by 
all the other. Rajas, except the Raja of Keonjhur, and, as I 
have already stated, the engagements of all those Rajas formed 
the subject of section 36, Regulation XII. of 1805, and are 
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1882 mentioned as “ settlements for the payment of a Sxed annual 
Empkbss quit-rent.^' The terms “estate/^ “.zemindar," “settlement,"’ 
^ Keshub ' “rent" applied to all the Rajas of the Tributary Mehals, 
Mohajan. leave no doubt in my mind of their status ‘with respect lothe 
Judgment, British Government. I have already, in my judgment in the* 
Pkinsep, y. previous case, noticed the terms in the engagement, which, .in 
my opinion, do not bear the interpretation put on them by my 
learned colleagues. The Raja styles himself as “of Killa 
Moliurbhunj of Cuttack." Zillah Cuttack has, since its con- 
quest in 1803, invariably been a part of British Territory and 
British India, therefore the reference to Zillah Cuttack would, 
in my opinion, only be an additional indication of the fact that 
Moliurbhunj was, as set forth in Regulation IV. of 1804, a 
dependency of the Province of Cuttack, and from that time a 
part of that zillah. The expressions quoted from the treaty in 
the judgment of fny learned colleagues appear to me of little 
significance, The succession to all these Rajas has always 
been assured to them, and the British Government has gone 
further to establish special Courts to det^^rmine clajms to the 
right of succession or inheritance (Regulation XI. of 1826), 
The Government, moreover, in its desire to be guided by local' 
custom, in 1826, circulated among all these Rajas 25 questions 
to ascertain the customs in their families, and their answers 
have always been used by our Courts in determining all ques- 
tions of inheritance in that part of the countiy^. The papers 
known as the Pachees Sawal (25 questions) have always been , 
regarded as authoritative by our Courts, and have more than 
once been quoted to me without any objection in cases tried by 
me in this Court. The expression ‘^my successors" in the 
treaty engagement is thus easily' explained. The country 
having sometimes been described in the Regulation as the 
territory of Mohurbhunj, I see no special force in the express- 
ion “my territories." As regards the co-operation of “*3 
contingent force of my own troops." I would only again refer 
to the preamble to Regulation Xlll. of 1805, which describes 
the origin of the maintenance of such “troops"^ throughout 
Orrisa, and shows that, after ail, they are merely police-levies 
kept for the protection of the country. The Orissa paiks are 
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well known to every one who has been officially connected with 
that part of India. The treaty engagement, too, is similar to 
those entered into by the other Rajas, which -were referred to 
with approval in •section 36, Regulation XII. of 1806, and this 
was a Regulation for the settlement of the revenue of the pro- 
vince or zillah of Cuttack. So far, then, as to its terms, I cannot 
regard this treaty engajgement otherwise th*an, as the result of 
the settlement which it was the duty of the Collector of Cuttack 
(section 37 of Regulation XII. of 1805) conclude for the 
payment of a fixed annual quit-rent, not tribute. 

Next in order come the rules ol 1839. These were prepared 
by the then Superintendent of the Tributary Mehals, Mr. H. 
Ricketts, and submitted by his successor, Mr. Moffat Mills, for 
the sanction of Government. The sanction wa^s never accord- 
ed. Instructions were, however, issued that the officers were* 
to act up to the spirit of those rules. I can (ind no authority 
for asserting that the action of these officers was to be exer- 
cised at the request of the Raja of Mohurbhunj or any other 
Raja. 0 « the contrary, the Government officers have always 
.assumed a superior authority up to the present day, which seems 
to me to go far to indicate the exact position occupied by all 
these Rajas. That such a state of things existed, and has been 
continued, is (to use the words of the Regulations of 1805), “ow- 
ing to the rude and uncivilized race of people occupying those 
hill and jwigfe zemindaries,” not, as has been stated, in con- 
sequence of any doubt on the part of Government regarding its 
tru«? relations with that territory. 

But, if it be necessary to refer to other evidence of the inten- 
tion and policy of Government in their relations with the Tri- 
butary Mehals, I would quote the orders of the Governor- 
General in Council in 1814, when the appointment of Superin- 
tendent of the Tributary Mehals was created. These orders 
are particularly important from the early date on which they 
were issued, as well as from the occasion which called for them. 

t * * 

The letter is addressed to the officer who was appointed the 
first Superirftendent of the Tributary Mehals. 

With respect to the office of Superintendent of the Tribu* 
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tary Estates, ydur attention is desired to the following remarks 
and instructions : — 

Under the existing Regulations,* certain estates situated 
within the limits ^ of the District 


• Sections 36 and 37, Regulation 

XII. , 1805, section 13, Regulation 

XIII , 1805. 


of Cuttack are exempt from the * 
operation of the general regu- 


lations, but pay a fixed annual 


revenue to Government. 


“The Governor-General in Council does not understand that 


such exemption was founded upon any claims which the pro- 
prietors of those estates have to the exercise of independent 
authority. On the contrary, his Lordships in Council appre- 
hend that it originated entirely from the opinion which was* 
entertained of the uncivilized manners of the zemindars them- 


selves, and of the inhabitants generally of those places, com- 
bined with the nafeure of the country which was supposed to 
consist, for the most part, of hills and jungles. These circum- 
stances, of course, render it extremely difficult to execute any 
process of the Courts of Judicature, or otherwise to give effect 
to any orders which the Judge, the Magistrate, or Collector, in 
the discharge of their public functions, may have occasion to 
enforce in any of those places. 

“ From this short review of the subject, it follows that the 
continuance of the above-mentioned estates on their present 
footing is a mere question of expediency, and that there is not 
anything in the nature of our connection with the proprietors 
of them which should preclude us from placing them under 
the ordinary jurisdiction of the Civil and Criminal Courts, should 
it any time be thought advisable, with Reference to the points 
noticed in the preceding paragraph, to do so, It will, of course, 
be understood that, in adopting any arrangements of that nature, 
no alteration is to be made in the amount of the revenue pay- 
able by the proprietors of the above-mentioned estates respect 
tively which has been dc^clared (section 36, Regulation XII, of 
1805), to be fixed jn perpetuity. 

“ Under the circumstances above notice d, it will be one 0! 
the first objects for your consideration to inform yourself 
whether any of the Mehals to which the foregoing paragraphs 
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refer can be conveniently brought under the ordinary jurisdic- 
tion of the Civil and Criminal Courts, and to report the result of 
your enquiries on that subject to Government.’* 

I further find from a selection of official papers published by 
Government in 18&7 as Papers on the Settlement of Cuttack 
and on the state of the Tributary Mehals,” that various Super- 
intendents have, from time to time, endeavoured to obtain the 
introduction of some definite law into the* Tributary Mehals, 
the necessity being generally recognized, until, in 1839, some 
rgles were proposed by’Mr. Moffat Mills, the then Superintend- 
ent ; but that the Government, probably for the same considera- 
tions as influenced them in enacting the Regulations of 1805, 
has hesitated to introduce any regular system. Alt these 
attempts were altogether in accordance with the directions of 
the Governor-General in Council in his orders of 1814, in which, 
by requiring the Superintendent then appointed to inform him- 
self whether any of the Mehals can be coliveniently brought 
under the ordinary jurisdiction of the Civil and Criminal Courts, 
and to report the result of his enquiries on that subject to Go- 
vernment,” he declated the policy of Government to be to make 
these Mehals, as soon as circumstances would permit, subject to 
the general law in force elsewhere. 

It has been suggested that none of these Acts of Govern- 
ment show that they even took possession of this territory but 
that all that the G overnment has done is to exercise a sovereign 
control as ^the* par amount power over the conduct of the Raja, 
and has allowed him to rule the territory as an independent 
St^te. 

I cannot accept this view for the following reason : — 

The British Government has repeatedly legislated for Mohur- 
bhunj. The treaty engagement of 1829 entered into un- 
der authority of a Revenue Regu lation of 1805, declaring it to 
be the duty of the Collector to make a settlement with the Raja 
Tor the payment of a fixed annual quit-rent for, his estate, and 
even to the present t ime British officess have assume;] to them- 
selves the sole right to try in British India even inhabitants of 
Mohurbhun^ •for heinous offences committed by them in Mohur- 
bhunj. Added to all these facts, we have the orders of Govern- 
ment of 1814. 
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These papers of 1814 were not placed in my hands, when I -de- 
cided the case of Denobundhu Fatro vs Hursu Mohapatro^ I. L. 
R., 7 CaL 523, and I refer to them with much satisfaction as 
confirming the opinions I then expressed and still entertain. 
Moreover, when, even up to the present day, officers of Govern- 
ment are directed to try in (what is beyond question) British 
India inhabitants of all these Tributary Mehals whenever charg- 
ed with any heinous offence, I cannot agree that there has been 
any consensus between the British Government and the Maha- 
rajah of Mohurbhunj that the territory cA Mohurbhunj should be 
no part of British India. 

The last public document is the sunnud of Lord Canning of 
1862. The right of adoption which it confirmed was one which 
1 have already shown has been recognized by the British Go- 
vernment since 1829. MiTTER, has further pointed out that 
similar sunnuds were granted to individuals who were 
'undoubtedly British- subjects. 

No special importance can, in my opinion, be attached to 
the grant of such a sunnud. It has not been contended that this 
sunnud made any alteration in the previously-existhg status 
of the Raja, or that at any time there has been anything amount- 
ing to a cession of territory to the Raja, but it has been stated 
that this sunnud is an indication that Government dealt .with 
this territory as independent, and not as British, territory, and 
that it is in evidence that it has, at no time, formed part of 
British territory. Such an interpretation is certt-jinly not con- 
sistent with the Government orders of 1814 already quoted by 
me. But, for the reasons above stated, 1 can attach no forces to 
that sunnud. 

Other-papers, however, and officiaj correspondence, have been 
laid before us. So far from the Government having, as has' 
been said, concurred in considering and treating this territory 
as no part of British India, 1 find that more than one Lieute- 
nant-Governor "of Bengal has not only insisted on its being 
under his government, biit has repudiated the idea of its being 
independent. There has certainly been no such admission, 
though other Lieutenant-Governors have allowed’ The matter 
to remain in doubt. The exemption of this territory from th^^ 
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ordinary legislation and the application to it of special legisla- 

• tion on special subjects, seem to me, as I stated in my previous 
' judgment, rather to show tTiat it has always been regarded as 

under our dominion and government, and I am confirmed in 

• this opinion by the orders of the Governor-General in Council 
passed in 1814 which I have already quoted. There is no pre- 
cedent that 1 am aware of, in which our. relations with any 
foreign States have been* regulated by legislation, or that’ which 
has been termed our paramount “power” has been exercised 
in this manner. Legislative powers have been given by Stautes 
from time to time to be excrci.sed over our own subjects and 
within our own dominions. 

For these reasons I agiau* with MriJi-K, that Mohur- 
bhuiij, like other dVibutary Mchals, is in. British India, but 1 regret 
to differ from him that all Acts extended to British India apply 
also to it. 11 appears to me rather tliesc tyritorics have been ' 
expressly placed beyond the ordinary legislation; and that, 
until this exemption has been specially removed, the laws in 
force generally throughout Ibdiish India are not in operation 
in those parts. That the Legislature recognised such a con- 
•tingency, will appear from the preamble to Act XV\, of 1874. 

1 am further unable to find any distinction between Mo- 
hurbliunj and other I'ributary Mchals as regards its relations 
with Government, As I have before stated, this was never 
asserted by the Advocate-General or the vStanding Counsel 
;when they appeared before Cunningham, 7., and myself in the 
case of Dinohundhu Patrv vs. Hiirsu Mohapairo^ 1 . L. R,, 7 
•Cal.^ 523. But because Mohurbhunj w’as separately dealt 
with in Regulation X\U of 1805, because the treaty or 
engagement with the Rajn w^as not entered into until 1829, 
several years after those with the other Chiefs of the Tributary 
Mehals, it is sought to make some distinction between them 
and Mohurbhunj. 

The reason why Mohurbhunj was separately dealt with 
by Regulation XIL of 1805 appears from the terms oT the two 
sections 36 37, which refer to* it and fhe other Tributary 

Mehals. The Regulation was for the settlement* df the land 
revenue of the district of Cuttack. Section 36 confirmed the 
. [Criminal.] C. L. R. 132, 
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i88a settlements for the payment of a fixed annual quit*rent by the • 
Empmss zemindar of the Cuttack estates, all mentioned by name, and 
Kuhub since known as the Tributary Mehals of Cuttack; and as no such 
Mohajan- settlement has bean made with the Raja of Mohurbhunj, 
Sfudgmnt. section 36 empowered the Collector of Cuttack to make a 
Prinw y similar settlement with him. This settlement was the result 
of the treaty or engagment of 1829, which, as 1 have already 
pointed out, is precisely similar in its terms with the treaties or 
engagements entered into with the Rajas of all the other Tribu- 
tary Mehals except that of Koonjhur. 

In conclusion, I must express my great regret at the un- 
satisfactory termination of this case. Not only has a bare 
majority of the Judges in a Bench of five overruled the opinions 
of four Judges that Mohurbhunj is in British India, but this 
has happened in a case tried ex parte. How far this may be 
considered binding is doubtful, But the result is the more 
particularly unsatisfactory, because the grounds upon which 
the decision of the majority has proceeded distinguish between 
Mohurbhunj and the other Tributary Mehals, and the relations 
between the Government and those mehals remain in the same 
position as they were before the hearing of this case. Lastly, 
the present case concerns British subjects under trial for an 
offence committed in Mohurbhunj, whereas the Government 
has assumed to itself the right of trying in Cuttack and other 
place out of the Tributary Mehals, residents of those mehals 
who cannot, in the view of the majority of my learned col-, 
leagues, be regarded as British subjects, whenever any offence 
of a serious character has been committed in those mehals.: 
That was the jurisdiction which 1 had to. consider in the case 
of Dinobundho Patro vs. Hursa Moheepatro, 1 . L. R., 7 Cal. 523, 
but this point is not covered by judgments now delivered. 
How far the exercise of this power is justifiable, I need not at 
present determine, but to me it seems to negative this pro- 
position that the Indian Government and the Maharajah have, 
for a long series of years, concurred in considering or treating 
these territories as no part of British India. 








